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THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY. 

MAY  TERM,  1913. 


Edwin  Robert  Walker,  Ctiancellor. 


John  R.  Emery,  Frederic  W.  Stevens,  Eugene  Stevenson, 

Edmund  B.  Leaming,  James  E.  Howell,  Vivian  M. 

Lewis,  John  H.  Backes  and  John  Griffin, 

Vice-Chancellors. 


Clara  N.  Greiss 


V. 


Charles  Noisky  et  al. 

[Decided  May  26th,  1913.] 

1.  Where  the  bill  for  partition  alleged  that  the  owner  devised  the  lands 
to  his  wife  for  life  and  at  her  death  to  his  children,  allegations  in  the 
answer  of  one  of  the  children,  who  was  also  executor,  setting  out  the 
items  of  the  will  devising  the  land  and  directing  the  executors  to  pay 
debts,  would  not  be  stricken,  where  tihe  will  was  short  and  did  not  tend 
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to  cumber  the  record  to  any  appreciable  degree,  since  at  some  stage  in 
the  proceedings  the  executor  might  seek  to  have  a  portion  of  the  pro- 
ceeds of  sale  paid  to  him  for  the  purpose  of  paying  debts;  and  there- 
fore it  could  not  be  said  with  certainty  that  the  items  of  the  will  set 
forth  would  not  be  pertinent. 

2.  In  a  suit  for  partition  of  land  of  which  the  parties*  mother  died 
seized,  allegations  of  the  answer,  setting  out  the  source  from  which  she 
derived  her  title,  were  at  most  merely  surplusage,  and  in  no  manner 
tended  to  hamper  or  delay  the  complainant  in  the  progress  of  the  suit, 
and  therefore  would  not  be  stricken. 

3.  In  a  suit  for  partition,  in  which  the  bill  also  sought  an  accounting 
by  one  of  the  tenants  in  common  of  the  rents,  issues  and  profits  collected 
by  him,  allegations,  of  the  answer,  after  expressing  a  willingness  to  ac- 
count, setting  forth  a  number  of  items  of  receipts  and  disbursements  not 
clearly  constituting  an  account,  which  largely  encumbered  the  record  and 
served  no  useful  purpose,  because  a  proper  account  could  be  regularly 
taken  later  in  the  case,  would  be  stricken. 

4.  In  a  suit  to  partition  land  devised  to  complainants  and  defendants 
by  their  father,  a  mortgagee  and  creditors  of  the  father  were  not  neces- 
sary parties,  as  the  partition  would  not  affect  any  legal  or  equitable 
rights  of  the  creditors. 

5.  In  a  suit  to  partition  land  devised  to  the  parties  by  their  father, 
brought  twenty -two  years  after  the  father's  death  and  six  years  after  a 
life  tenant's  death,  allegations  of  the  answer  of  a  defendant,  who  was 
also  executor,  setting  up  a  debt  against  the  father,  on  which  he  had  paid 
the  interest,  would  be  stricken  as  an  attempt  to  engraft  upon  the  parti- 
tion proceedings  an  examination  into,  and  settlement  of,  the  executor's 
account,  tending  to  delay  and  embarrass  the  conduct  of  the  suit. 

6.  In  a  suit  for  partition  allegations  of  the  answer  as  to  an  agree- 
ment between  the  parties  that  the  premises  should  not  be  sold  for  less 
than  $8,000,  that  it  was  expected  that  a  railroad  would  be  built  through 
or  near  them,  and  that  it  was  decided  not  to  sell  until  the  improvement 
was  made,  would  be  stricken  as  irrelevant. 

7.  In  a  suit  for  partition  the  cross-bill  of  a  defendant,  alleging  certain 
expenditures  under  an  agreement  with  the  other  parties,  which  he 
claimed  gave  him  an  equitable  lien  or  mortgage  on  the  interests  of  the 
other  parties,  would  be  dismissed,  where  he  did  not  ask  to  have  the 
agreement  declared  a  lien,  but  merely  asked  payment  from  the  proceeds 
of  the  sale. 

8.  In  a  suit  for  partition  a  cross-bill  by  a  defendant,  who  was  the 
executor  of  the  parties'  testator,  setting  up  funeral  expenses  and  other 
expenses  paid  by  him  as  executor,  would  be  dismissed. 

9.  Where  no  relief  is  prayed  for  in  a  bill  against  a  defendant,  the  bill 
will  be  dismissed  as  against  ihim. 

10.  On  a  motion  to  strike  out  the  answer  and  cross-bill,  where  the 
moving  parties  were  partially  successful,  no  costs  would  be  allowed  to 
either;  but  a  party  whose  motion  was  granted  be  allowed  her  costs  of 
the  motion. 
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On  motion  to  strike  out  answer. 

Mr.  Willis  P.  Bainbridge,  for  the  complainant. 

Mr.  William  M.  Jamieson,  for  the  defendant  Charles  Noisky. 

Mr.  William  J,  Baches,  for  Nellie  Martin,  guardian  of  the  de- 
fendant Anna  M.  Wiedemann. 

WAI.KER,  Chancellor. 

The  bill  in  this  cause  is  filed  for  a  partition  of  lands  whereof 
Francis  J.  Noisky  died  seized  upon  January  6th,  1891,  leaving 
a  will  devising  tjiose  firstly  described  in  the  bill  to  his  wife, 
Elizabeth,  for  life,  with  remainder  in  fee  to  his  children;  and 
also  for  a  partition  of  lands  whereof  Elizabeth  died  seized  upon 
August  25th,  1907,  intestate.  The  children  of  Elizabeth  and 
Francis  being  the  same,  and  being  alive  at  the  time  of  the  filing 
of  the  bill,  they,  with  the  children  of  Anna  Wiedemann,-  a  de- 
ceased daughter,  and  also  Anna  M.  Wiedemann,  a  grandchild  of 
said  Anna  (a  daughter  of  her  deceased  son),  hold  said  lands  as 
tenants  in  common.  The  defendant  Charles  Noisky  is  made  a 
defendant  as  a  devisee  and  heir.  He,  however,  with  his  mother 
(now  deceased)  was  an  executor  of  the  will  of  his  father,  and 
filed  an  answer  as  well  as  an  answer  by  way  of  cross-bill  ex- 
hibited against  the  complainant  and  all  the  other  defendants. 

The  complainant  moves  to  strike  out  certain  portions  of  the 
answer  and  answer  in  the  nature  of  a  cross-bill;  and  the  guard- 
ian of  Anna  M.  Wiedemann  moves  to  strike  out  the  answer  by 
way  of  cross-bill,  under  rule  213  of  this  court. 

The  motion  to  strike  out  parts  of  the  answer  will  be  first  con- 
sidered. 

The  first  objection  urged  is  to  that  part  of  the  answer  which 
sets  forth  the  various  items  of  the  will  of  said  Francis  J.  Noisky. 
The  bill  does  not  set  forth  any  of  the  items  of  the  will,  but  al- 
leges that  by  the  will  the  testator 

"devised  the  lands  and  premises  above  described  unto  his  wife,  Elizabeth 
Noisky,  to  hold  and  possess  and  enjoy  during  her  natural  life,  and  at  her 
death  to  his  children  share  and  share  alike." 
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The  answer  of  Charles  sets  forth  the  items  of  the  will,  number- 
ing four,  which  show  the  directions  to  the  executors  to  pay  debts, 
as  well  as  the  devisee  of  the  lands.  The  will  is  short  and  does 
not  tend  to  cumber  the  record  to  any  appreciable  degree,  and  at 
least  as  to  the  item  devising  the  lan.ds  might,  with  perfect  pro- 
priety, have  been  set  out  in  the  bill.  In  view  of  the  allegations 
of  the  answer  it  is  apparent  that  at  some  stage  in  the  proceed-, 
ings  Charles,  as  executor,  may  by  appropriate  proceedings  seek 
to  have  a  portion  of  the  proceeds  of  sale  paid  to  him  for  the 
purpose  of  paying  debts.  Taking  the  whole  situation  into  ac- 
count, it  cannot  be  said  with  certainty  that  during  the  progress 
of  the  case  the  items  of  the  will  set  forth  in  the  answer  will  not 
be  pertinent. 

In  Dodd  V.  Wilkinson,  42  N,  J.  Eq.  {15  Stetv^,)  6^7,  651, 
Mr.  Justice  Van  Syckel  said: 

"The  greatest  care  must  be  taken  that  nothing  shall  be  stricken 
out  before  the  whole  case  is  before  us  in  the  testimony  which 
may,  in  any  view  of  the  controversy,  become  pertinent." 

This  case  is  cited  with  approval  by  Vice- Chancellor  Van  Fleet 
in  Leslie  v.  Leslie,  50  N.  J.  Eq.  {5  Dick.)  155, 157. 

The  motion  to  strike  out  under  the  first  objection  is  denied. 

The  second  objection  is  to  that  portion  of  the  answer  which, 
after  admitting  that  Elizabeth  died  seized  of  the  second  and 
third  tracts,  set  forth  in  the  bill,  amplifies  the  bill  by  stating 
the  source  from  which  Francis  and  Elizabeth  derived  their  title, 
giving  the  names  of  the  grantors,  grantees,  date  of  deed  and 
book  and  page  of  record.  These  additional  facts  are  at  most 
mere  surplusage,  and  in  no  manner  tend  to  hamper  or  delay  the 
complainant  in  the  progress  of  her  suit,  and  might,  with  pro- 
priety, have  been  set  out  in  the  bill. 

The  motion  to  strike  out  under  the  second  objection  is  de- 
nied. 

As  to  the  third  objection.  The  bill  charges  the  defendant 
Charles  with  receiving  the  rents,  issues  and  profits  of  the  land 
since  the  death  of  his  mother,  Elizabeth,  and  that  he  is  still 
collecting  them,  "claiming  to  be  entitled  to  the  exclusive  right 
thereto;"  and,  after  asserting  her  right  to  a  share  of  the  rents, 
complainant  prays  that  an  account  may  be  taken  of  the  rents. 
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issues  and  profits  of  the  premises  collected,  taken  and  received  by 
Charles  IS'oisky.  The  defendant  in  his  answer  expresses  his 
willingness  to  account,  and  denies  that  he  claimed  to  be  ex- 
clusively entitled  to  the  rents,  issues  and  profits  as  alleged  in 
the  bill.  The  foregoing  part  of  the  answer  was  not  objected  to, 
and  was  a  sufficient  answer  to  the  parts  of  the  bill  above  recited. 
Charles,  not  content  with  expressing  his  willingness  to  account, 
sets  forth  a  number  of  items  of  receipts  and  disbursements,  not 
clearly  constituting  an  account,  which  largely  encumber  the 
record  and  serve  no  useful  purpose  because,  later  in  the  case,  a 
proper  account  can  be  regularly  taken. 

Further,  the  third  objection  touches  allegations  in  the  an- 
swer as  to  the  personal  property  left  by  Francis,  and  that 
there  is  a  mortgage  on  the  premises  for  $1,000  and  a  note  of 
hand  held  by  Elizabeth  S.  Lalor,  the  interest  on  which  since 
the  death  of  his  mother,  Elizabeth,  was  regularly  paid  by  the 
defendant  Charles,  and  he  says  that  this  note  is  a  just  and  honest 
claim  and  should  be  paid  and  satisfied  out  of  the  sale  of  the 
property.  It  appears  that  Francis  died  twenty-two  years  ago, 
and  Elizabeth  more  than  six  years  ago.  The  mortgagee  is  not 
a  necessary  party  to  the  bill,  and  neither  are  creditors.  The 
partition  of  the  estate  will  not  affect  any  rights  of  creditors, 
legal  or  equitable.  Their  rights,  upon  proper  proceedings 
taken,  will  be  protected.  And  as  to  setting  out  the  claim  on 
the  note,  it  is  an  attempt  to  engraft  upon  the  partition  pro- 
ceedings the  examination  into,  and  settlement  of,  an  executor^s 
accoimt,  and  tends  to  delay  and  embarrass  the  conduct  of  the 
suit.     Speer  v.  Speer,  U  N.  J,  Eq,  {1  McCarL)  MO,  250, 

The  answer  also'  refers  to  an  agreement  between  the  parties, 
at  a  time  not  stated,  that  the  premises  described  in  the  bill 
should  not  be  sold  for  less  than  $8,000,  and  that  it  was  ex- 
pected that  a  railroad  would  be  built  through  or  near  the 
premises,  and  it  was  decided  not  'to  sell  until  the  improvement 
wap  made. 

The  motive  for  setting  this  matter  forth  in  the  answer  is  not 
apparent.  It  is  a  mere  naked  statement  of  fact  having  no  neces- 
sary relation  to  the  suit;  and  the  answer  in  no  manner  even 
suggests  that  the  matter  should  be  considered.     It  may  be  that 
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the  pleader  made  the  statement  as  the  executor's  excuse  for  not 
exercising  the  power  of  sale. 

The  motion  to  strike  out  under  the  third  objection  must 
prevail. 

Tlie  complainant  and  the  defendant,  who  is  the  guardian  of 
Anna  M.  Wiedemann,  by  separate  motions,  ask  that  the  answer 
in  the  nature  of  a  cross-bill  be  stricken  out,  urging  numerous 
objections. 

The  cross-bill  sets  out  an  arrangement  between  the  complain- 
ant and  all  the  defendants  except  the  children  of  Anna  Wiede- 
mann, deceased,  whereby  it  was  agreed  that  Charles  should  pay 
the  funeral  expenses  of  their  mother  and  erect  a  monument  over 
the  graves  of  their  parents  at  a  cost  not  to  exceed  $300,  and 
the  amount  so  expended  was  to  constitute  a  lien  on  the  shares 
in  the  lands  devised  by  their  father,  with  interest  at  five  per 
cent.;  that,  in  piirsuance  of  the  agreement,  Charles  did  pay 
the  funeral  bill  and  erect  the  monximent  and  incurred  expenses 
amounting  to  substantially  $500,  for  which  he  claims  reimburse- 
ment out  of  the  shares  mentioned. 

The  cross-bill  urges  also  that  the  expenses  so  incurred  were 
proper  charges  against  the  estate  of  the  mother,  and  claims 
that  the  shares  of  those  not  signing  the  agreement  should  be 
ratably  charged  with  payment  of  those  expenses,  and  insists 
that  the  payment  should  be  made  out  of  the  proceeds  of  sale 
after  the  payment  of  the  mortgage  and  the  Lalor  note.  Griggs 
V.  Veghte,  47  N.  J.  Eq.  {2  DicTc.)  179, 

The  answer  by  way  of  cross-bill  does  not  pray  for  an  answer 
or  relief;  in  fact,  the  only  prayer  is  one  to  be  dismissed  by  the 
court,  with  reasonable  costs  and  charges  most  wrongfully  sus- 
tained. 

The  claim  of  the  defendant  Charles  is  twofold. 

First,  He  claims  under  the  contract  a  lien  upon  the  interests 
in  the  lands  of  the  parties  thereto  for  the  amount  expended,  and 
the  right  to  have  the  same  paid  out  of  the  shares  of  such  parties 
in  the  proceeds  of  sale  of  the  lands. 

The  claim  is  that  Charles  has  an  equitable  lien  or  mortgage  on 
such  interests.  McKinUy  v.  Coe,  66  N,  J.  Eq.  {21  Dick.) 
10,  77. 
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This  is  not  a  sufficient  reason  for  seeking  affirmative  relief 
by  cross-biU.  He  does  not  pray  to  have  the  agreement  declared 
to  be  a  lien,  but  merely  asks  payment  from  the  proceeds  of  sale. 
Speer  v.  SpeeVj  supra. 

Second.  He  claims  to  be  entitled  to  receive  the  moneys  as 
funeral  expenses,  or  expenses  incurred  and  paid  as  executor  on 
account  of  his  trust. 

Tliis  claim  clearly  cannot  be  set  up  by  way  of  cross-bill  for 
the  reasons  set  forth  in  Speer  v.  Speer,  supra. 

Where  no  relief  is  prayed  for  in  a  bill  against  a  defendant, 
the  bill  will  be  dismissed  as  against  him.  Patterson  v.  Patter- 
son, 1  Hayw.  (N.  C.)  167. 

The  cross-bill  will  be  dismissed. 

As  the  defendant  Charles  was  partially  successful  on  the  mo- 
tion of  the  complainant  no  costs  will  be  allowed  to  either,  but 
having  totally  failed  on  the  motion  of  the  infant  defendant 
Anna,  she  will  be  allowed  her  costs  of  the  motion  against  him. 


Sarah  Stapleu  and  Mary  Yj.  Stapler 

V. 

Helen'  S.  IIolllster  and  Charles  G..  Hollister. 
{Decided  June  11th.  1913.1 

1.  Where  lands  sought  to  be  partitioned  are  susceptible  of  actual  par- 
tition, the  court  under  S  Vomp.  Stat.  1910  p.  3903  §  16,  may  not  onler 
a  sale  unless  a  division  will  greatly  prejudice  the  interest  of  the  owners, 
which  is  a  question  of  fact  to  be  determined  on  the  facts  conceded  and 
established. 

2.  The  objects  of  a  partition  are  to  avoid  the  inconvenience  resulting 
from  a  joint  or  common  possession  and  to  enable  the  persons  entitled  to 
take  possession  of  and  improve  their  respective  shares. 

3.  That  lands  sought  to  be  partitioned  are  subject  to  taxes  and  mu- 
nicipal liens,  that  they  are  unimproved  and  yield  no  income,  that  the 
title  of  bhe  owners  is  an  estate  for  life  limited  over  to  persons  who  may 
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not  be  iti  cHsv,  which  facts  make  it  undesirable  for  the  owners  to  improve 
the  l»nds  so  as  to  make  them  yield  an  income,  and  that  such  owners 
being  unable  to  convey  a  clear  title  cannot  sell  them  for  a  reasonable 
price,  does  not  justify  a  sale  for  partition,  especially  where  the  evidence 
discloses  a  steady  growth  in  value  since  the  death  of  the  deceased  owner. 
4.  The  fact  that  the  parties  to  a  suit  for  partition  hold  an  estate  for 
life  limited  over  to  persons. who  may  not  be  in  esse  fumisihes  no  valid 
reason  for  a  sale  of  the  lands  susceptible  of  actual  partition,  since  the 
purchasers  will  acquire  no  better  title  than  the  parties  have. 


On  cd'  parte  hearing  on  pleadings  and  proof. 
Mr.  William  E.  Blackman,  for  the  complainants. 

Walker,  Chancellor. 

Tliis  bill  is  filed  for  a  partition  of  the  lands  whereof  John  T. 
Stapler  died  seized,  of  which  the  parties  are  tenants  in  com- 
mon. Title  is  derived  under  his  inartistically  drawn  and  some- 
what peculiar  will,  which— (^r^O  provides  for  the  payment 
of  his  debts;  (second)  then  gives  the  income  of  all  his  estate, 
real,  personal  and  mixed,  to  his  wife,  Sarah,  waiving  her  right 
of  dower,  as  long  as  she  remains  his  widow;  upon  her  remar- 
riage or  death,  one-half  of  the  whole  estate  to  go  to  his  children, 
and  they  also  to  have  the  income  of  the  other  half  for  life,  when 
it  shall  go  to  his  grandchildren,  if  any;  if  none,  then  to  his 
nearest  blood  heirs,  as  also  all  his  estate,  if  he  should  have 
child  or  children  or  grandchildren  living  at  the  marriage  or 
death  of  his  wife ;  upon  condition  that  if  his  wife  is  unmarried 
when  the  children  hecome  of  age,  they  are  each  to  have  $10,000, 
which  is  to  be  taken  from  the  one-half  of  the  estate  which  they 
shall  inherit;  none  of  his  propert}^  to  be  sold  at  private  sale 
for  less  than  cost  of  same,  without  its  being  first  fairly  offered 
at  public  sale;  (third)  his  wife  to  have  charge  of  the  children, 
and  have  them  reared  and  educated  from  the  income  of  his 
estate,  as  long  as  she  remains  his  widow;  upon  remarriage  all 
her  interest  in  the  estate  to  cease,  and  also  so  far  as  any  in- 
terest in  his  children  goes  that  shall  also  cease,  and  the  same, 
that  is,  both  interests  to  be  carried  to  his  other  executors; 
(fourth)  appoints  his  wife,  Sarah  Stapler;   his  brother,  Harry 
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Stapler,  and  his  friend,  William  H.  Skirm,  executrix  and  execu- 
tors. 

The  parties  to  this  suit  are  his  widow  (who  has  conveyed  her 
interest  in  the  estate  to  Mary  E.  Stapler  and  Helen  S.  Hollister, 
wife  of  Charles  G.  Hollister,  the  daughters  of  herself  and  the 
testator,  her  late  husband,  Jolin  T.  Stapler),  and  also  Mary  E. 
Stapler,  Helen  S.  Hollister  and  Charles  G.  Hollister,  her  hus- 
band. 

Upon  the  death  or  remarriage  of  the  widow,  the  two  named 
children  are  each  entitled  to  an  estate  in  fee-simple  in  the  equal 
undivided  half  of  all  the  lands  and  real  estate  whereof  the 
father  died  seized.  When  the  children  became  of  age  they,  if 
the  widow  be  living  and  unmarried,  were  to  have  $10,000  each, 
to  be  taken  from  the  half  *so  given  to  them.  The  two  children 
are  also,  at  the  death  or  remarriage  of  their  mother,  to  have  the 
income  of  the  other  half  of  the  estate  for  life,  after  which  it 
shall  go  to  his  grandchildren,  if  any,  or  if  none,  then  to  his 
nearest  blood  heirs;  as  shall  all  his  estate,  if  he  should  have 
no  child,  children  or  grandchildren  living  upon  the  marriage  or 
death  of  the  widow. 

The  real  estate  sought  to  be  partitioned  consists  of  the  fol- 
lowing four  several  tracts  of  land  (called  three  in  the  bill  of 
complaint),  namely-7-/ir5^^  a  lot  situate  upon  the  easterly  side  of 
Stuyvesant  avenue  in  the  city  of  Trenton,  at  the  southeasterly 
corner  of  Laurel  street,  fronting  one  hundred  feet  on  Stuyvesant 
avenue  and  extending  in  an  easterly  direction  eight  hundred  and 
ninety-seven  feet,  to  the  line  of  land  of  the  Delaware  and  Bound 
Brook  Railroad  Company;  second,  lot  number  nineteen  on  the 
plan  of  lots  of  the  Hamilton  Land  Association,  situate  on  the 
north  side  of  South  Broad  street,  fronting  twenty-five  feet  on 
Broad  street,  and  extending  northerly  at  right  angles  to  Broad 
street,  one  hundred  and  forty-seven  feet  to  a  twelve-feet  wide 
alley;  third,  lot  number  twenty  on  the  same  plan  of  lots,  ad- 
joining lot  number  nineteen  and  of  the  same  dimensions  and 
of  like  description;  fourth,  lot  number  sixty-eight  on  the  same 
plan  of  lots  situate  on  the  south  side  of  Genesee  street,  fronting 
twenty-five  feet  on  Genesee  street  and  extending  at  right  angles 
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thereto  one  hundred  and  sixteen  feet  in  depth  to  a  twelve-feet 
wide  alley. 

These  lots  are  unimproved,  vacant  lots,  and  are  unproductive 
of  income. 

The  master  to  whom  -this  matter  was  referred  was,  among 
other  things,  directed  to  ascertain  and  report  the  nature,  circum- 
stances and  situation  of  the  property,  and  whether  the  lands  are 
so  situate  that  a  partition  thereof  can  be  made  without  great 
prejudice  to  the  owners  thereof,  and  to  state  the  facts  upon 
which  his  opinion  is  founded ;  and  also  to  ascertain  and  report 
whether  the  interests  of  the  owners  require,  or  would  be  pro- 
moted, by  a  sale  of  the  lands,  and  the  reasons  upon  which  such 
opinion  is  founded.     He  has  reported,  inter  alia,  as  follows : 

"I  find  and  report  that  the  said  lands  cannot  be  partitioned 
or  divided  amongst  the  said  owners  thereof  without  great  preju- 
dice to  their  respective  interests;  and  my  principal  reason 
therefor  is  the  great  uncertainty  that  beclouds  the  title  at  present 
because  of  the  limitations  upon  the  same  by  the  creation  of  the 
said  estate  in  remainder  or  expectancy  as  well  as  by  other  rea- 
sons hereinafter  mentioned.  I  also  find  and  report  that  the  in- 
terest of  the  owners  of  said  land  require  and  will  be  greatly  pro- 
moted by  a  sale  thereof,  for  the  following  reasons:  The  said 
lands  are  all  unimproved  and  unproductive  city  lots,  yielding 
no  income  whatever,  but  subject  to  heavy  assessments  for  taxes, 
and  for  the  erection  of  sewers  and  pavement  of  streets  and  the 
like;  and  from  a  consideration  of  all  the  facts  and  circum- 
stances connected  with,  and  surrounding  these  lands,  there  is  no 
reasonable  probability  that  they  will  improve  in  value,  in  their 
present  state  at  all,  in  comparison  with  the  interests  which  would 
accrue  to  the  owners  thereof  in  case  of  a  sale,  so  that  they  could 
have  a  free  and  unencumbered  title."  ' 

The  evidence  taken  before  the  master,  and  upon  which  he 
bases  his  report,  shows  the  unimproved,  unencumbered  and  un- 
productive condition  of  the  several  tracts;  that  yearly  taxes  are 
assessed  upon  them,  and  that  sewer  assessments  and  assessments 
for  street  paving  as  to  the  two  South  Broad  street  lots,  have 
been  levied,  and  that  the  parties  cannot  make  a  good  and  mar- 
ketable title  to  the  lands.     As  to  the  Stuyvesant  avenue  tract, 


Digitized  by  VjOOQIC 


MAY  TEEM,  1913.  11 


12  Buck.  Stapler  t?.  HoUister. 

Mrs.  Stapler  testifies  that  her  husband  died  in  1891;  that  in 
the  first  year  after  his  death  the  taxes  upon  the  tract  were  $48, 
and  that  in  1910  they  had  increased  to  about  $187.  As  to  the 
other  three  properties  she  testifies  that  the  taxes  have  also  in- 
creased (she  does  not  say  how  much),  but  not  to  such  an  ex- 
tent as  those  on  the  Stujrvesant  avenue  tract;  that  the  Stuy- 
vesant  avenue  tract  is  favorably  located  and  has  been  recently 
nearly  surrounded  with  new  buildings.  She  adds:  "I  think 
that  by  selling  the  properties  now  there  could  be  a  good  profit 
made  for  the  heirs."  She  expresses  a  preference  for  a  sale 
rather  than  a  partition,  and  says:  "The  reason  that  I  don't 
want  partition  is  because  we  would  be  no  better  off  than  we  are 
now,  since  under  the  will  we  could  convey  no  property." 

The  only  further  testimony  is  that  of  real  estate  dealers,  who 
testified  substantially  and  in  practically  the  same  terms,  that 
the  interests  of  the  owners  require  and  will  be  promoted  by  a 
sale  of  the  properties.  The  reasons  they  give  for  this  opinion 
ar6 — first,  that  the  lands  are  unimproved  and  there  is  no  profit 
arising  from  them ;  second,  there  are  yearly  charges  in  the  way 
of  taxes,  and  may  be  in  the  way  of  sewer,  street  and  other  im- 
provements ;  third,  the  impossibility  of  the  present  o^Tiers  mak- 
ing a  good  title  to  the  lands  in  case  of  a  division  among  them ; 
fourth,  there  would  be  no  inducement  for  them  to  build,  or 
make  any  improvements,  since  by  the  chance  of  death,  without 
heirs  to  take  under  the  will,  all  investments  in  these  properties 
would  be  forfeited;  fifth,  the  character  and  style  of  houses  in 
the  neighborhood  has  been  fixed  by  the  erection  of  inexpensive 
dwellings,  and  that  the  lands  are  not  likely  to  appreciate  in 
value  in  a  ratio  to  the  interest,  taxes  and  other  expenses  incident 
to  holding  them;  sixth,  in  case  of  a  division,  and  the  separate 
owners  desired  to  sell,  no  one  would  buy  for  any  reasonable 
price  because  the  owner  could  convey  no  good  title. 

I  cannot  agree  with  the  master,  whose  opinion  I  do  not  think 
is  justified  by  the  proofs.  I  am  of  opinion  that  these  lands  are 
partible,  and  that  no  condition  or  circumstance  that  would  make 
a  division  inequitable  is  shown  to  exist. 

The  law  governing  the  case  is  fixed  by  the  statute,  and  re- 
peated adjudications. 
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The  act  concerning  partition  {Comp.  Stat,  p,  390S  §  16) 
provides,  that  if  it  shall  appear  by  satisfactory  proof  that  the 
land  or  real  estate  cannot  be  partitioned  among  the  owners,  with- 
out great  prejudice  to  their  interests,  it  may  be  ordered  to  be 
sold. 

It  is  obvious  that  these  lands  are  susceptible  of  actual  parti- 
tion. Whether  such  division  will  greatly  prejudice  the  interests 
of  the  owners,  is  the  only  question  for  adjudication.  This  is 
purely  a  question  of  fact,  and  must  be  determined  upon  the 
facts  conceded  and  established  by  the  evidence. 

It  has  been  held  that  the  circumstances  which  will  render  a 
partition  injurious  must  usually  relate  to  the  land  itself,  and 
that  the  mere  complication  of  the  owners'  interests  does  not 
necessarily  render  partition  injurious  to  the  owners,  or  any  of 
them.  Freem.  Co-ten.  £  P.  ^  537,  citing  Vesper  v.  Fdmsmorth, 
J/0  Wis.  361,  in  which  the  court  observed : 

"So  far  as  we  can  perceive,  the  order  rests  entirely  upon  the 
fact  that  there  is  an  outstanding  life  estate  in  a  portion  of  the 
premises.  But  for  that  circumstance,  it  seems,  so  far  as  it  yet 
appears,  that  an  actual  partition  of  the  land  is  entirely  prac- 
ticable. If  partition  could  be  made  in  that  case  without  great 
injury  to  the  owners,  it  is  not  very  apparent  how  a  change  in 
the  relative  interests  and  rights  of  the  owners  can  render  an 
actual  partition  so  disastrous  to  them.  To  illustrate:  A,  B 
and  C  own  a  farm  in  common,  and  actual  partition  can  be  made 
between  tHem  without  injury  to  either.  But  A,  in  addition  to 
his  one-third  interest  in  the  farm,  acquires  a  life  estate  in  one- 
half  of  the  interests  of  B  and  C.  How  can  that  circumstance 
alone  render  an  actual  partition  of  the  farm  injurious  to  the 
owners  or  either  of  them?  The  same  difficulty  in  making  par- 
tition in  the  latter  case  would  arise  in  making  division  of  the 
proceeds,  should  the  farm  be  sold.  It  seems  to  us  that  the  cir- 
cumstances which  will  render  a  partition  injurious  must  usually 
relate  in  some  way  to  the  land  itself,  its  location,  condition, 
quantity  and  the  like,  and  that  mere  complication  of  the  owners' 
interests,  having  no  relation  to  these,  does  not  necessarily  ren- 
der partition  injurious  to  the  owners  or  any  of  them." 
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In  Smith  v.  Trustees,  Ac,  S6  App.  Div,  387,  388,  the  court 
refused  an  application  for  an  order  for  sale,  and  said : 

*^We  see  no  difficulty  in  an  actual  partition  of  the  property. 
It  can  be  divided  in  any  direction  into  two  equal  parts,  or  if 
the  values  of  different  sections  of  the  bay  are  unequal,  it  can 
be  divided  into  more  than  two  parts,  so  that  an  equitable  par- 
tition is  comparatively  easy.  In  Chittenden  v.  Gates,  18  App. 
Div.  109,  we  affirmed  a  judgment  directing  an  actual  partition 
of  a  long,  narrow  beach  or  tongue  of  sand,  lying  between  the 
ocean  and  Jamaica  bay,  on  the  ground  that  it  was  difficult  to 
see  how  any  property  was  more  susceptible  of  division  than  prop- 
erty of  this  character.  The  reasoning  of  that  opinion  applies 
with  equal  force  to  the  premises  in  question." 

In  Cldson  v.  Clason,  6  Paige  6^7,  Chancellor  Walworth  says : 

"The  true  question  to  be  decided  by  the  master,  under  the 
statute,  is  whether  the  whole  property,  taken  together,  will  be 
greatly  injured  or  diminished  in  value  if  separated  into  three 
parts,  in  the  hands  of  three  different  persons,  according  to  their 
several  rights  or  interests  in  the  whole ;  in  other  words,  whether 
the  aggregate  value  of  the  several  parts,  when  held  by  different 
individuals  in  severalty,  would  be  materially  less  than  the  whole 
value  of  the  property  if  owned  by  one  person." 

The  objects  of  a  partition  are  to  avoid  the  inconvenience  that 
results  from  a  joint  or  common  and  united  possession,  and  to 
enable  tlie  persons  entitled  to  know,  take  possession  of,  and 
improve  their  respective  shares.  Stevens  v.  Enders,  IS  N.  J. 
Law  (1  Or,)  271,  275. 

The  only  facts  established  by  the  testimony  taken  before  the 
master  are — first,  that  the  lands  are  subject  to  the  payment  of 
taxes  and  other  municipal  liens,  as  are  all  lands;  that  they  are 
unimproved  and  yield  no  income  to  the  owners;  that  the  title 
of  the  owners  is  an  estate  for  life  limited  over.  That  latter 
fact,  it  is  alleged,  makes  it  undesirable  and  unattractive  for  the 
owners  to  improve  the  lands  so  as  to  make  them  yield  an  income, 
as  such  investment  would  be  lost  to  them  upon  the  termination 
of  their  life  estates,  and  that,  being  unable  to  convey  a  clear 
title,  the  lands  could  not  be  sold  for  a  reasonable  price.  It  is 
said  that  the  lands  are  not  likely  to  appreciate  in  value,  but 
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the  evidence  discloses  a  steady  growth  in  value  since  the  death  of 
Mr.  Stapler. 

There  appears  nothing  relating  to  the  land  itself,  its  location, 
condition  or  quantit}'^,  of  a  character  that  would  cause  a  parti- 
tion to  prejudically  affect  the  interests  of  the  owners.  The  com- 
plication arising  from  the  estates  created  by  the  will  is  given 
prominence  as  a  reason  for  a  sale  of  the  lands.  All  three  of 
tlie  witnesses  seem  to  have  based  their  opinions  upon  the  as- 
sumption that  by  a  sale  of  the  land  a  purchaser  would  acquire  a 
title  thereto  in  fee-simple  discharged  of  the  limitations  created 
by  the  testator. 

Campbell  v.  Cole,  71  N.  J.  Eq.  {1  Buck,)  327,  is  cited  as 
authority  for  a  sale  in  lieu  of  an  actual  partition  in  this  case. 
In  Campbell  v.  Cole  it  is  said  that  sale  may  be  made  notwith- 
standing a  share  held  by  a  tenant  in  common  is  less  than  a  fee, 
whenever  it  shall  appear  that  the  land  is  so  situated  that  par- 
tition cannot  be  made  without  prejudice  to  the  persons  inter- 
ested, and  Chancellor  Magie  held  that  the  court  had  power  to 
order  a  sale,  the  master  having  reported,  upon  evidence  that 
was  clearly  competent  and  conclusive,  that  the  lands  were  in- 
capable of  being  actually  partitioned.  That  case,  therefore,  does 
not  apply. 

I  cannot  see  that  the  status  of  the  parties  to  this  suit  will  be 
appreciably  changed  by  either  a  division  or  sale  of  these  lands. 
If  they  are  partitioned  they  will  retain  the  same  title  to  their 
respective  shares  as  they  now  have  in  the  undivided  whole;  and 
the  purchaser  or  purchasers  thereof,  if  sold,  would  acquire  no 
better  title.  Partition  produces  no  effect  upon  or  alteration  in 
the  estate  of  the  respective  parties,  although  it  severs  the  pos- 
session; and  each  party  thereafter  instead  of  being  seized  of 
an  undivided  interest  becomes  seized  in  entirety  of  his  share,  and 
the  occupation  and  estate  which  before  were  in  common  become 
several  and  distinct.    Den  v.  Howell,  20  N.  J.  Law  (Spenc) 

The  fact  that  the  parties  hold  an  estate  in  these  lands  for  life, 
limited  over  to  persons  who  may  not  now  be  in  esse  (although 
by  the  statute  this  court,  under  proper  conditions,  can  order 
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their  partition  or  sale),  furnishes  no  valid  or  effective  reason 
for  sale  in  this  proceeding. 

My  conclusion  is  that  the  laiid  is  partible  and  that  no  great 
prejudice  to  the  interests  of  the  owners  will  result  from  a  parti- 
tion. 1  will  appoint  commissioners  to  make  an  actual  partition 
if  application  shall  be  made  therefor. 


Edmund  H.  Clark 

V. 

New  Jersey  Postal  Telegraph   Company. 

[Decided  June  17th,  1913.] 

1.  Specitic  performance  will  not  be  decreed  in  a  case  in  which  the  de- 
cree cannot  be  enforced  for  want  of  ability  of  defendant  to  carry  it  out. 

2.  A  contract  binding  a  telegraph  company  for  a  valid  consideration  to 
issue  to  an  individual  a  personal  telegraph  frank  over  all  the  lines  of 
the  company,  though  valid  when  made,  is  within  Interstate  Commerce 
act,  February  4th,  1887  (2^  Stat.  p.  379  ch.  104;  U.  8.  Comp.  Stat. 
1901  p.  3154),  as  amended  by  act  June  29th,  1906  (34  Stat.  p.  584  oh. 
3591;  V.  8.  Comp.  Stat.  Supp.  1911  p.  1284),  prohibiting  the  issuance 
by  carriers  of  passes,  and  including  telegraph  companies  in  the  category, 
and  the  contract  will  not  be  specifically  enforced. 

3.  A  telegraph  company  is  a  common  carrier  of  news  and  information, 
and  is  subject  to  legislation  as  such. 


On  final  hearing  on  pleadings  and  proofs. 

Messrs.  Parker  &  Van  Oelder,  for  the  complainant. 

Messrs.  Vredenhurgh,  Wall  &  Carey,  for  the  defendant. 

Walker,  Chancellor. 

The  bill  in  this  case  prayed  for  the  specific  performance  of  a 
contract  made  between  the  complainant  and  the  New  Jersey 
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Postal  Telegraph  Company  to  the  end  that  that  company  and 
the  Postal  Telegraph-Cable  Company  of  New  Jersey  or  either 
of  them  might  be  decreed  to  isaue  to  him  a  personal  telegraph 
frank  over  all  the  lines  of  both  companies. 

On  March  31st,  1891,  the  complainant  owned  and  possessed 
certain  telegraph  poles,  cross-arms  and  wires  strung  thereon  in 
Long  Branch,  which  he  sold  to  the  defendant,  the  Xew  Jersey 
Postal  Telegraph  Company,  by  an  agreement  in  waiting  of  that 
date.  Part  of  the  consideration  passing  from  the  company  to 
him  was  that  he  should  have  a  personal  telegraph  frank  over  the 
lines  of  the  Xew  Jersey  Postal  Telegraph  and  the  Postal  Tele- 
graph-Cable companies  for  messages  to  and  from  himself  during 
the  continuance  of  the  agreement.  Xo  time  limit  was  expressed 
in  the  agreement.  It  provided  that  Clark  should  deliver  his  line 
to  the  company  for  $1,700  in  cash  and  the  franking  privilege 
mentioned,  and  th&t  if  the  company  should  lease,  sell,  demise, 
make  over,  or  in  any  way  permit  the  Postal  Telegraph-Cable 
Company  to  operate  or  control  its  property,  the  terms  of  the 
contract  should  continue  in  force  in  precisely  the  same  manner 
with  the  Postal  Telegraph-Cable  Company,  and  the  latter  then 
should  enjoy  .all  the  rights  and  privileges  of  the  former  company. 

The  Xew  Jersey  Postal  Telegraph  Company  paid  the  com- 
plainant $1,700  in  cash  and  he  delivered  to  it  all  the  line 
mentioned,  and  the  Xew  Jersey  Postal  Telegraph  Company 
issued  or  caused  to  be  issued  to  him  by  the  Postal  Telegraph- 
Cable  Company  of  Xew  Jersey  a  personal  telegraph  frank  for 
messages,  and  he  received  the  services  provided  for  in  the  agree- 
ment until  on  or  about  February  28th,  1907,  when  his  last  frank 
expired,  and  since  that  time  the  Postal  Telegraph-Cable  Com- 
pany of  Xew  Jersey,  which  had  been  issuing  the  franks,  refused 
to  issue  any  more  of  them. 

The  Xew  Jersey  Postal  Telegraph  Company,  subsequently  to 
the  making  of  the  agreement,  sold  and  conveyed  to  the  Postal 
Telegraph-Cable  Company  of  Xew  Jersey  the  line  which  it  had 
acquired  from  complainant,  and  after  taking  over  the  same  it, 
the  Postal  Telegraph-Cable  Company  of  New  Jersey,  issued  to 
complainant,  as  already  stated,  divers  franks  called  for  by  the 
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terms  of  the  agreement  mentioned,  from  the  date  of  the  agree- 
ment (March  31st,  1891)  up  to  February  28th,  1907. 

The  bill  of  complaint  was  amended  by  striking  out  the 
Postal  Telegraph-CaWe  Company  of  New  Jersey  as  a  defendant, 
and  the  relief  now  prayed  for  is  against  the  New  Jersey  Postal 
Telegraph  Company  only. 

As  the  Postal  Telegraph- Cable  Company  of  New  Jersey  is  the 
corporation  now  owning  the  line  and  from  whom  the  frank  must 
emanate,  if  it  comes,  a  command  that  the  New  Jersey  Postal 
Telegraph  Company,  with  whom  the  contract  was  made,  but 
who  no  longer  owns  the  line,  should  issue  the  frank,  would  be 
nugatory.  And,  as  I  understand  it,  specific  performance  will 
not  be  decreed  in  a  case  in  which  the  decree  cannot  be  enforced 
for  want  of  ability  on  the  part  of  the  defendant  to  carry  it  out. 
See  Pnh,  Serv.  Corp.  v.  Hachensach  Meadows  Co.,  72  N.  J.  Eq. 
(2  Buck.)  285,  and  cases  cited. 

That  is  not  all.  There  is  another  and  an  insuperable  diffi- 
culty in  the  way  of  the  complainant.  It  is  the  inhibition  against 
the  issuing  of  franks  by  telegraph  companies. 

Congress,  on  June  29th,  1906,  amended  the  interstate  com- 
merce act  by  directing  that  no  common  carrier  should  directly 
or  indirectly  issue  or  cause  to  be  issued  any  interstate  free  ticket, 
pass  or  transportation,  except  to  certain  specified  persons,  and 
it  was  held  that  the  constitutional  liberty  of  a  citizen  to  make 
contracts  was  not  infringed  by  this  amendatory  act,  which  ren- 
dered unenforceable  a  prior  contract,  valid  when  made,  by  which 
an  interstate  carrier  agreed  to  issue  annual  passes  for  life  in 
consideration  of  the  release  of  a  certain  claim.  Louisville  a/nd 
Nashville  Railroad  Co,  v.  Mottley,  219  U.  S.  467;  55  L.  Ed, 
297. 

By  section  1  of  the  amendatory  act  ( TJ,  S.  Comp,  Stat,  Supp. 
1911,  p,  1284),  telegraph  companies  are  included  in  the  category 
of  common  carriers.  That  they  are  common  carriers  of  news 
and  information,  and  subject  to  legislation  as  such,  I  have  no 
doubt.     (See  87  Cyc,  1811,) 

Furthermore,  by  section  2  of  the  amendatory  act  {p,  1286)  it 
is  provided  that  no  common  carrier  subject  to  the  provisions  of 
the  act,  after  January  1st,  1907,  shall  issue  or  give  any  inter- 
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state  free  ticket,  free  pass,  or  free  transportation,  provided  that 
the  privilege  of  passes  or  franks  shall  not  be  prohibited  to  oflB- 
cers  and  certain  others  connected  with  telegraph,  telephone  and 
cable  lines.  The  complainant  does  not  fall  within  the  excepted 
class. 

The  bill  must  be  dismissed. 


Lydia    S.    Shbeve,    administratrix,    &c.,    of    Phebe    Virginia 

Wilkins, 


V. 


Adele  Groyss  Wilkins  et  al. 
[Decided  June  27th,  1913.] 

1.  Where  an  administratrix  with  the  will  annexed  has  no  trust  to 
perform  in  relation  to  real  property,  and  is  not  concerned  in  the  devolu- 
tion thereof,  she  may  not  have  a  construction  of  the  will  as  to  devolution 
of  testator's  real  estate. 

2.  Testatrix  bequeathed  the  residue  of  her  estate  to  her  son,  and  pro« 
vlded  that,  in  case  he  died  without  any  heir  or  heirs,  the  property  should 
then  be  divided  among  certain  others. — Held,  that  the  clause  could  not 
be  construed  as  vesting  a  fee-simple  absolute  in  the  son  on  his  surviving 
the  testatrix,  on  the  theory  that  the  words  "die  without  heir  or  heirs" 
referred  to  a  contingency  of  the  son  dying  without  heirs  before  testatrix, 
but  that  the  provision  vested  in  the  son  a  fee  subject  to  be  divested  on 
the  happening  of  the  contingency  of  his  death  without  issue. 


Heard  on  amended  bill,  answer  and  answer  by  way  of  cross- 
bill. 

Mr.  Samv^l  A.  Atkinson,  for  the  complainant. 

Messrs.  Condict,  Condict  £  Boardman,  for  Hattie  E.  Shreve 
and  Mary  S.  Shreve,  defendants. 

Mr,  EUis  L,  Pierson,  for  Adele  Groyss  Wilkins,  defendant. 
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Walker,  Chancellor. 

The  bill  in  this  cause,  as  amended,  is  filed  by  the  complainant, 
as  administratrix  with  the  will  annexed  of  Phebe  Virginia  Wil- 
kins, for  the  construction  of  her  will.  In  and  by  the  will,  the 
testatrix,  after  directing  the  payment  of  her  just  debts  and 
funeral  expenses,  and  bequeathing  certain  wearing  apparel,  dis- 
posed of  her  property,  real  and  personal,  by  the  following 
clauses : 

"AH  the  rest,  residue  and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  which  I  shall  die  seized  and  possessed  or  to  which  I  shall  be 
entitled  at  my  decease,  I  give,  devise  and  bequeath  to  my  son  George  S. 
Wilkins  and  appoint  the  said  George  S.  Wilkins  executor  of  this  my  will. 

"In  case  my  son  George  S.  Wilkins  should  die  without  any  heir  or 
heirs,  I  leave  the  old  eight  day  clock  whioh  belonged  to  our  grandfather. 
Job  Stockton,  of  Springfield,  to  Stockton  Townsend,  son  of  May  S.  and 
J.  W.  Townsend. 

"I  wish  $1,000  given  to  each  of  my  brother  Benjamin's  children — 
Hattie  R.  and  May  S.  Shreve.  The  remainder  to  be  divided  between 
three  of  my  brother  Samuel's  children." 

The  facts  set  forth  in  the  bill  are  substantially  admitted  by 
all  of  the  parties,  and  are  as  follows:  Phebe  Virginia  Wilkins 
died  on  August  Slst,  1892,  leaving  her  son  George,  who  was 
unmarried.  The  will  was  proved  by  her  son  and  executor, 
George  S.  Wilkins,  and  letters  testamentary  thereon  were  issued 
to  him  on  September  12th,  1892;  that  he  proceeded  with  the 
administration  of.  the  estate.  He  married  the  defendant,  Adele 
Groyps  Wilkins,  and  departed  this  life  on  the  14th  day  of  Au- 
gust, 1910,  without  leaving  issue,  leaving  his  wife  him  surviving, 
and  leaving  a  last  will  and  testament  giving  all  of  his  property, 
real  and  personal,  to  his  wife,  and  making  her  his  executrix. 
The  complainant  was  appointed  administratrix  with  the  will 
annexed  of  Phebe  Virginia  Wilkins,  by  the  surrogate  of  Bur- 
lington county,  and  qualified,  and  now  has  in  hand  mortgages 
and  stocks  which  passed  imder  her  will  and  came  into  the  cus- 
tody of  George  S.  Wilkins's  executrix,  which  were  turned  over 
to  the  present  complainant  by  the  attorney  of  the  estate  of 
George,  with  the  understanding  that  proceedings  should  be 
taken  to  ascertain  the  rights  of  the  respective  parties  in  the 
property  which  passed  under  the  will  of  Mr.  Wilkins. 
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The  bill,  after  stating  that  the  complainant  is  in  doubt  as  to 
her  duties  in  the  premises,  prays  the  direction  of  this  court  as 
to  distribution,  &c. 

The  defendants,  Hattie  E.  Shreve  and  May  S.  Shreve,  two 
of  the  persons  mentioned  in  said  will,  filed  answers,  and  also 
answers  by  way  of  cross-bill,  in  effect  alleging  that  George,  by 
the  terms  of  his  mother's  will,  took  the  estate  absolutely,  subject 
to  be  divested  on  his  death  without  issue. 

The  defendant,  Adele  Groyss  Wilkins,  answered  the  bill  and 
answer  in  the  nature  of  a  cross-bill,  setting  forth,  among  other 
things,  that  George  left  his  last  will  and  testament  in  writing, 
duly  executed,  wherein  he  bequeathed  and  devised  to  her  all  of 
his  property,  and  also  appointed  her  sole  executrix  thereof, 
which  will,  as  shown  by  the  pleadings  as  amended,  was  admitted 
to  probate  December  4th,  1911,  by  the  surrogate's  court  of  New 
York  county,  and  letters  testamentary  issued  thereon  to  Adele 
on  December  30th,  1911.  She  claims  that  by  the  terms  of  the 
will  of  Phebe  V.  Wilkins,  the  son,  George  S.  Wilkins,  her  hus- 
band, became  possessed  absolutely  of  the  personal  estate  of  said 
testatrix,  and  that  that  part  of  the  will  which  devises  and  be- 
queaths over,  in  case  George  should  die  without  any  heir  or 
heirs,  was  inoperative  and  void,  and  that  by  virtue  of  the  will 
of  her  husband,  George,  the  right  to  the  possession  of  the  secu- 
rities mentioned  in  the  bill  became  absolute  in  her. 

The  bill  as  amended  not  only  prays  directions  with  respect  to 
the  personalty,  but  also  a  construction  of  the  will  to  determine 
the  estate  and  interests  of  the  parties  in  the  realty. 

The  complainant  is  not  concerned  in  the  devolution  of  the 
real  estate;  she  has  no  trust  to  perform  in  relation  thereto; 
therefore,  she  is  not  in  a  position  to  ask  this  court  to  determine 
the  several  rights  of  the  parties  in  the  real  estate  arising  under 
the  will,  and  no  opinion  is  expressed  on  this  subject.  Hoagland 
V.  Cooper,  66  N.  J.  Eq.  {20  Dick.)  m. 

The  testatrix  by  her  will  gave  to  her  son  all  the  rest,  residue 
and  remainder  of  her  estate,  real,  personal  and  mixed,  of  which 
she  might  die  seized  and  possessed,  or  to  which  she  should  be 
entitled  at  her  decease,  and,  in  the  same  paragraph,  appointed 
him  her  executor.     Beginning  with  a  new  paragraph,  she  says: 
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"In  case  my  son  George  S.  Wilkins  should  die  without  any  heir 
or  heirs"  and  then  she  proceeds  to  give  the  old  eight-day  clock 
to  Stockton  Townsend,  and  $1,000  to  each  of  the  children  of 
her  brother,  Benjamin,  Hattie  R.  and  May  S.  Shreve  (answer- 
ing defendants),  and  the  remainder  she  directs  to  be  divided 
between  three  of  her  brother  Samuel's  children,  naming  them. 
Counsel  for  Adele  argues  that  there  should  be  read  into  the  will, 
after  the  words  ^'In  case  my  son  Gteorge  S.  Wilkins  should  die*' 
the  words  "prior  to  my  death,"  so  that  the  clause  would  read  as 
follows :  "In  case  my  son  George  S.  Wilkins  should  die  prior  to 
my  death  without  any  heir  or  heirs,  I  leave,"  &c.,  on  the 
grounds — first,  that  the  final  vesting  of  an  estate  is  favored; 
second,  that  as  death  is  certain,  a  provision  "in  case  of  death" 
must  be  construed  to  mean  in  case  of  death  before  a  specific 
time,  and,  therefore,  the  courts  import  the  phrase  "before  testa- 
tor's death,"  and,  third,  as  George  was  an  only  son,  and  the 
primary  object  of  his  mother's  bounty,  and  the  estate  waj  small, 
it  is  inconceivable  that  she,  with  tlje  natural  love  and  affection 
of  a  mother  for  her  offspring,  would  prefer  her  collateral  rela- 
tives with  whom  she  was  not  particularly  concerned.  On  the 
other  hand,  the  coimsel  of  May  S.  and  Hattie  E.  Shreve  con- 
tend that  the  contingency  is  not  as  to  the  death  of  George, 
which  was  certain  to  occur,  but  as  to  his  leaving  issue  at  the 
time  of  his  death,  and  that  he,  dying  without  issue,  the  absolute 
estate  bequeathed  to  George  in  the  personalty  was  divested  and 
became  vested  in  those  to  whom  the  bequest  over  was  made  after 
the  death  of  George  without  heir  or  heirs. 

In  Executors  of  Rome  v.  White,  16  N.  J.  Eq.  {1  C.  E,  Gr.) 
411,  the  will  gave  as  follows : 

"I  give  and  devise  unto  Sarah  White,  wife  of  John  White,  the  sum 
of  $5,000,  to  be  paid  unto  the  said  Sara^h  White ;  and  if  the  said  Sarah 
tWhite  die  icithout  heir  or  heirs,  the  said  sum  of  $5,000  is  to  go  to 
Leonard  Crum,  the  son  of  Henry  Crum." 

Chancellor  Green  said  (at  p,  1^15) : 

'There  can  be  no  question  as  to  the  construction  and  effect 
of  this  bequest.  Sarah  White,  the  first  legatee,  takes  a  present 
vested  interest  in  the  fund  liable  to  be  divested  upon  the  con- 
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tingency  of  her  dying  without  issue.  The  limitation  over  being 
upon  a  definite  failure  of  issue,  is  good  by  way  of  executory 
bequest/^ 

The  language  in  the  will  under  consideration  is  identical 
with  that  in  Rowe  v.  White,  supra — the  contingency  is  not  the 
death  of  the  legatee,  but  death  "without  an  heir  or  heirs." 

In  Patterson  v.  Madden,  5Jh  N.  J,  Eq,  (9  Dick.)  71U,  the 
present  Chief -Justice  Gummere,  speaking  for  the  court  of  errors 
and  appeals,  analyzed  the  case  of  Pennington  v.  Van  Houten,  8 
N,  J.  Eq,  (Jf.  Halst,  Ch,)  71^5,  and  deduced  therefrom  two 
rules  as  established  in  the  construction  of  wills  containing  a 
limitation  over  by  way  of  executory  devise  after  the  death  of  the 
original  devisee  without  issue,  which  rules  are  set  out  on  page 
723,  the  first  one  of  which  applies  here;  and  Eowe  v.  ^Vhite  is 
cited  with  approval. 

In  Jones'  Eafr  v.  Stites,  19  N,  J.  Eq.  (-4  C.  E.  Gr.)  S2h 
Chancellor  Zabriskie  said  (at  p.  S^) : 

"If  the  gift  is  absolute  in  terms  and  not  at  all  events  limited 
over  at  the  death  of  the  first  taker,  but  only  on  a  certain  contin- 
gency, as  dying  withqut  issue  living,  then  the  title  vests  in  the 
devisee  or  legatee  absolutely,  subject  to  be  defeated  on  the  hap- 
pening of  the  contingency.'^ 

To  the  same  effect  is  Ditts  v.  ClayJiaunce,  70  N.  J.  Eq.  H 
Roll.)  10. 

While  one  might  naturally  assume  that  it  was  the  intention 
of  the  mother  to  so  frame  her  will  as  to  give  the  greatest  pro- 
tection and  benefit  to  her  son,  and  only  intended  that  her  estate 
should  pass  to  her  collateral  kindred  if  the  son  died  in  her  life- 
time, yet,  as  her  will  is  couched  in  language  which  is  unambigu- 
ous, according  to  the  decisions  of  the  courts  of  this  state,  and 
there  are  no  circumstances  appearing  on  the  face  of  the  will  to 
show  that  she  intended  otherwise,  then,  according  to  its  legal 
interpretation,  it  must  be  declared  that,  under  the  bequest  to 
her  son,  and  in  case  of  his  death  without  any  heir  or  heirs,  the 
son  George  took  a  vested  interest  in  the  fund,  subject  to  be 
defeated  upon  the  contingency  of  his  death  without  issue  living. 
These  views  lead  to  the  conclusion  that  the  administratrix 
should  make  distribution  in  the  manner  provided  in  the  will 
upon  the  occurrence  of  the  death  of  Gteorge  without  issue. 
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Lydia  p.  Bullock 
WiNFiELD  S.  Angleman. 

[Decided  July  8th,  1913.] 

1.  A  court  of  equity  has  jurisdiction  to  compel  a  trustee  to  pay  funds 
into  court  to  await  final  disposition,  where  the  relationship  of  the  parties 
is  that  of  trustee  and  cestui  que  trust,  and  the  exercise  of  the  power  is 
not  relaxed  because  the  trustee  has  misappropriated  the  fund. 

2.  Where  an  attorney,  ibaving  collected  a  mortgage  for  his  client,  after 
receiving  his  fees,  failed  to  pay  over  the  balance,  and  attempted  to  make 
himself  his  client's  debtor  by  executing  a  note  to  her  therefor  with  a 
chattel  mortgage,  securing  the  same,  he  did  not  thereby  escape  the  obli- 
gations, incident  to  his  relation  as  attorney  to  pay  over  the  fund,  but 
would  be  summarily  ordered  to  make  payment  forthwith,  together  with 
the  costs  of  the  proceeding  and  a  counsel  fee  to  indemnify  his  client  for 
the  expenses  incident  thereto. 

Heard  on  bill,  answer  and  affidavits. 

Mr.  George  W,  V,  Moy,  for  the  complainant. 

Mr.  Winfield  S.  Angleman^  defendant,  pro  se. 

Walker,  Chancellor. 

Upon  the  filing  of  the  bill  of  complaint,  which  prayed  for 
answer  on  oath,  the  defendant  was  ordered  to  show  cause  on  De- 
cember 31st,  1912,  why  pendente  lite  the  trust  funds  in  his 
hands  should  not  be  paid  into  court.  On  the  return  of  the 
order  he  filed  his  answer  verified  both  in  common  form  and  in 
extenso,  and  asked  leave  to  put  in  addition  proof  by  way  of 
affidavit  at  an  adjourned  day.  This  leave  was  granted,  with  the 
admonition  that  the  hearing  would  be  a  summary  one,  as  the 
controversy  was  between  client  and  solicitor,  in  which  the  client 
averred  that  she  had  been  defrauded  and  oppressed  by  her  so- 
licitor.    The  defendant  acknowledged  the  court's  power  to  so 
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proceed  and  filed  an  additional  affidavit  and  went  to  hearing  ac- 
cordingly. 

The  bill  charges  and  the  answer  admits,  that  the  complainant 
placed  with  the  defendant,  her  solicitor,  a  member  of  the  New 
Jersey  bar,  a  mortgage  of  $4,000  for  collection.  At  the  same 
time  the  mortgage  was  under  foreclosure  in  a  suit  in  this  court 
to  enforce  a  prior  encumbrance.  The  defendant  was  author- 
ized to  accept  a  compromise  and  did  so,  receiving  in  settlement 
of  the  complainant's  mortgage  debt  $3,500,  which  he  failed  to 
pay  over  to  her,  although  frequently  importuned  to  do  so.  The 
bill  prays  an  accounting  and  a  decree  for  the  money.  Hearing 
was  had  upon  bill,  answer  and  affidavits  submitted  by  both  sides, 
and  the  cause  is  now  ripe  for  a  final  decree  terminating  the 
litigation. 

The  proofs  show  that  the  defendant  had  for  years  been  the 
confidential  adviser  of  the  complainant.  As  far  back  as  1899 
he  had  drawn  and  she  executed  a  testament  making  him  her 
chief  and  residuary  beneficiary,  although  they  were  not  of  kin. 
This,  it  seems,  first  came  to  the  complainant's  attention  at  the 
time  she  severed  her  relations  with  the  defendant  because  of  his 
present  misconduct.  That  the  execution  of  the  will  was  sur- 
reptitiously procured  may  be  inferred,  but  if  it  were  not,  it  mani- 
fests the  implicit  confidence  which  the  complainant  reposed  in 
her  solicitor. 

The  defendant  collected  the  money  now  in  question  in  De- 
cember, 1910,  and  deposited  it  to  his  own  credit.  Three  months 
afterwards  the  complainant  learned  this  from  an  outside  source, 
and  at  once  made  demand  for  its  payment.  The  defendant 
sought  to  persuade  her  that  he  had  retained  the  money  with  her 
consent,  and  he  sets  up  that  she  told  him  to  "keep  the  money 
and  pay  her  the  interest  on  it.^^  Failing  to  impress  his  client, 
as  he  admits  in  his  answer,  he  offered  to  "assume  full  responsi- 
bility for  the  entire  value  of  the  mortgage"  ($4,000),  and  prom- 
ised restitution  as  soon  as  he  could  make  arrangements.  Be- 
peated  demands,  and  threats  of  disbarment  proceedings,  resulted 
in  the  defendant,  on  March  16th,  1912,  giving  his  promissory 
note  to  the  complainant,  payable  in  three  months,  for  $3,545, 
secured  by  a  chattel  mortgage  on  his  law  library.     This  sum 
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represented  the  amount  collected,  plus  the  interest  to  that  time, 
less  a  $200  collection  fee,  which  had  been  previously  agreed 
upon.  On  July  8th  following  the  defendant  gave  to  the  com- 
plainant a  check  for  $207.47,  interest  on  the  net  amount  of 
collections  from  December  Ist,  1910,  to  date,  and  endeavored  to 
obtain  a  receipt  to  be  executed  by  the  complainant,. acknowledg- 
ing him  as  her  debtor,  which  she  refused  to  sign. 

The  defendant  now  claims  that  because  of  the  acceptance  of 
the  note  and  mortgage  his  trust  relations  changed  into  that  of 
debtor  and  creditor,  and  submits  himself  to  a  money  decree  in 
that  capacity.  1  cannot  regard  him  in  that  light.  He  received 
the  money  in  trust,  and  the  note  and  mortgage  taken  by  the 
complainant,  after  unsuccessful  efforts  to  compel  the  defendant 
to  disgorge,  are  cogent  evidence  of  his  defalcation.  The  proofs 
are  convincing  of  the  defendant's  abuse  of  his  client's  confi- 
dence, and  that  he,  with  intent,  appropriated  her  money  to  his 
use.  The  defendant's  explanation  for  withholding  the  money 
is  too  diaphanous  for  serious  consideration;  for  why  should  he, 
when  confronted  with  the  evidence  of  his  peculation,  offer  to 
return  not  only  the  money  he  had  collected,  but  also  the  dif- 
ference to  the  full  amount  of  the  mortgage  debt.  This,  to  my 
mind,  evinces  a  consciousness  of  guilt  and  renders  his  assertion 
that  the  fund  was  loaned  to  him  incredible. 

The  jurisdiction  of  a  court  of  equity  to  compel  a  trustee  to 
pay  trust  funds  into  court  to  await  final  disposition,  where  the 
relationship  of  the  parties  is  that  of  trustee  and  cestui  que  trust, 
is  firmly  established,  and  the  exercise  of  this  power  is  not  re- 
laxed, even  though  the  trustee  misappropriated  the  fund.  All 
that  need  appear  is  that  the  answer  admits  the  trust  estate 
and  the  complainant's  title  thereto.  Whether  the  trust  relation 
was  changed  into  another  may  be  ascertained  from  proof  m 
the  cause.  Dan.  Ch.  PL  &  Pr,  *1770  exploits  this  subject. 
See  also  JUcTighe  and  Wadleigh  v.  Dean,  22  N,  J.  Eq.  (7  C.E. 
Gr.)  81, 

As  I  find  that  there  was  no  novation  and  that  the  defendant 
holds  the  funds  in  trust,  an  order  would  be  made  that  he  pay 
into  court  the  sum  of  $3,300,  the  net  amount  of  the  trust  fimd 
in  his  hands;  but,  because  it  is  plainly  apparent  that  the  order 
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will  not  rest  alope  upon  the  trustee  doctrine,  strictly  speaking, 
but  upon  that  of  solicitor  and  client  also,  the  sum  mentioned 
will  be  ordered  paid  to  the  complainant  forthwith. 

In  Lynde  v.  Lynde,  6Jf  N,  J.  Eq,  {19  Dick.)  736,  an  order 
was  made  directing  the  respondent,  James  Westervelt,  a  solicitor 
of  this  court,  to  pay  forthwith  into  the  hands  of  the  clerk  in 
chancery  the  entire  sum  collected  by  him,  $38,500  (after  mak- 
ing certain  specified  deductions),  and  upon  payment  being  made 
the  court  would  then  proceed  in  a  sunmiary  way  to  ascertain 
what  was  reasonable  compensation  for  his  professional  services, 
&c.  6-4  N.  J.  Eq.  {19  Dick,)  759.  Mr.  Justice  Pitney,  speak- 
ing for  the  court  of  errors  and  appeals,  said  that  the  funda- 
mental ground  upon  which  the  jurisdiction  invoked  rests,  is  Jhat 
attorneys  and  solicitors  are  oflBcers  of  the  respective  courts  and 
are  a  part  of  the  machinery  of  the  law  created  for  the  ad- 
ministration of  justice;  that  it  is  upon  that  ground  that  when 
an  attorney  or  solicitor  has  received  moneys  which  duty  re- 
quired him  to  pay  over  to  his  client,  the  court,  if  necessary, 
exercises  its  summary,  disciplinary  and  punitive  powers  to  re- 
quire the  attorney  or  solicitor  to  do  justice  to  his  client;  and 
(at  p.  7Jf6)  that  this  summary  jurisdiction  is  not  confined  to 
matters  arising  out  of  litigation,  but  extends  to  any  case  where 
the  employment  is  so  connected  with  professional  character  as 
to  afiford  presumption  that  that  character  formed  the  ground  of 
employment  by  the  client. 

In  the  Lynde  Case  the  order  was  that  the  solicitor  forthwith 
pay  the  fund  into  court  because  proceedings  were  to  be  had  to 
ascertain  what  was  reasonable  compensation  for  his  professional 
services.  Xot  so  in  the  case  sub  jvdice.  This  defendant  has 
been  paid  his  fee  agreed  upon  for  collection,  and  he  has  con- 
verted to  his  own  use  and  retained  the  balance  of  his  client's 
money.  In  this  posture  of  the  affair,  the  matter  having  been 
fully  tried  out  between  the  parties  on  a  sunmiary  hearing,  a 
decree  will  be  made  on  the  solicitor  to  make  payment  to  his 
client'  forthwith.  The  complainant  is  entitled  to  costs,  with  a 
counsel  fee  of  $250  to  be  included  therein.  The  costs,  includ- 
ing counsel  fee,  to  be  paid  forthwith  along  with  the  amount  de- 
creed to  the  complainant. 
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Cornelia  E.  Clement  et  al. 

r. 
Anne  M.  E.  Creveling  et  al. 

[Decided  July  8th,  1913.] 

tv'here,  in  a  prior  suit  to  construe  a  will  in  the  same  court,  it  had 
been  determined  that  testator's  residuary  estate  was  not  to  be  distrib- 
uted until  the  death  of  a  certain  life  tenant,  such  decision,  unappealed 
from,  was  conclusive  on  the  same  court,  and  hence  a  subsequent  bill  to 
terminate  a  trust  and  distribute  the  propertjr  prior  to  the  death  of  such 
tenant  was  premature. 


On  final  hearing  on  bill,  answers  and  proofs. 

Mr.  Aaron  V.  Dawes,  for  the  complainants. 

Mr.  Alfred  Reed,  for  the  defendants  Josephine  Ellison  et  al. 

Mr.  Oilbert  Collins,  for  the  defendant  Anne  M.  E.  Creve- 
ling. 

Mr.  Richard  Stockton,  for  the  defendant  Mercer  Hospital. 

Mr.  Peter  Baches,  for  the  defendant  Gardner  H.  Cain,  execu- 
tor, et  al. 

Mr.  Fergus  A.  Dennis,  for  the  defendant  Emma  Chambers. 

Walker,  Chancellor. 

The  bill  in  this  case  is  filed  for  the  construction  of  the  will  of 
the  late  Albert  J.  Whittaker.  The  questions  propounded  con- 
cern the  time  of  the  vesting  of  certain  legacies.  The  testator, 
in  his  will,  inter  alia,  provided : 
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*"8econd,  I  give  to  my  wife,  Margaret  A.  Whittaker,  the  use  and  pos- 
session of  my  residence  during  her  natural  life,  all  the  ta^es,  insurance 
and  repairs  thereof  to  be  paid  out  of  my  estate.  I  give  to  my  said  wife 
all  my  furniture,  pictures,  silverware,  piano  and  all  other  articles  of  use 
or  ornament  in  said  residence.  I  further  give  and  bequeath  to  my  said 
wife,  in  lieu  of  dower,  for  and  during  the  term  of  her  natural  life,  with- 
out any  power  to  sell  or  transfer  the  6ame,  six  hundred  shares  of  the 
capital  stock  of  the  United  New  Jersey  Railroad  and  Canal  Company 
now  standing  in  my  name,  with  full  power  and  authority  to  collect  and 
receive  to  and  for  her  own  use  and  benefit  all  dividends  and  interest  de- 
clared thereon  after  my  death,  and  I  do  hereby  order  and  direct  that  said 
stock  shall  not  be  sold,  transferred  or  exohanged  by  my  executors,  or 
by  any  other  person  or  persons  whatever,  during  the  life  of  my  said  wife, 
but  shall  be  left  and  remain  standing  in  my  name  on  the  company's 
books,  and  the  dividends  thereon  paid  to  my  wife  alone,  or  her  order, 
and  not  to  my  executors.  Out  of  said  dividends  and  interest  I  request 
my  said  wife  to  pay  to  her  niece,  Emma  Chambers.,  for  and  during  the 
natural  life  of  the  said  Emma  Chambers,  six  hundred  dollars  per  annum. 
************ 

"Sixth.  After  the  decease  of  my  said  wife  and  niece,  I  give  my  estate 
to  my  lawful  heirs,  to  be  divided  equally  among  them,  share  and  share 
alike,  the  lawful  child  or  children  of  any  of  them  who  may  have  died  to 
take  the  share  of  their  deceased  parent." 

The  will  of  the  iestator  was  dated  July  17th,  1883,  and  he 
died  March  28th,  1884,  leaving  him  surviving  three  brothers 
and  one  sister,  namely,  Wesley  E.  Whittaker,  John  H,  Whit- 
taker, George  R.  Whittaker  and  Anne  W.  Ellison.  To  each 
one  of  them  he  gave  a  pecuniary  legacy.  All  are  now  dead,  and 
the  complainants,  surviving  children  of  George  R.  Whittaker, 
testator's  brother,  in  theii*  bill  pray  that  it  may  be  adjudged 
that  the  trust  should  be  terminated  and  the  estate  distributed 
among  the  persons  now  entitled  thereto  under  the  will,  and 
that  it  may  be  adjudged  and  decreed  which  of  the  parties  named 
in  the  bill  are  so  entitled,  and  the  amounts  to  which  they  are 
entitled. 

Under  the  issue  raised  between  the  parties  the  primary  ques- 
tion is  as  to  when,  under  the  sixth  item  of  the  will,  testator's 
residuary  estate,  as  it  is  called,  vested,  whether  at  his  death  in 
1884,  or  upon  the  death  of  his  last  surviving  brother,  which 
occurred  in  1912.  The  solution  of  this  query  would  determine 
to  whom,  and  in  what  portion,  the  estate  was  to  go,  whether  to 
the  heirs  of  the  testator  living  at  the  time  of  his  death,  and  to 
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their  heirs  and  legatees,  or  to  such  persons  as  answer  the  de- 
scription of  the  testator's  lawful  heirs  at  this  time. 

Before  the  question  of  vesting  may  be  efficaciously  decided, 
it  must  be  determined  at  what  period  the  estate  of  the  testator 
is  distributable.  That  question  has  already*  been  decided  in  this 
court  in  WhittaJcer  v.  Whittdker,  ^0  N.  J,  Eq,  (13  Stew.)  33. 
The  bill  in  that  case  was  filed  by  Wesley  E.  Whittaker  and 
George  R.  Whittaker,  two  of  testator's  brothers,  and  the  ques- 
tions therein  submitted  to  this  court  for  its  determination  were 
those  stated  by  Chancellor  Runyon  in  his  opinion  (IS  Stew,  35) 
as  follows: 

"The  questions  submitted  are  the  following:  Whether  the 
testator,  in  the  gift  of  his  estate  to  his  lawful  heirs,  &c.,  after 
the  death  of  his  wife  and  her  niece,  intended  to  postpone  until 
the  death  of  those  latter  persons,  the  enjoyment  of  so  much  of 
the  property  as  was  not  to  be  held  for  their  benefit,  and  if  so, 
whether  such  postponement  of  enjoyment  extends  to  the  income 
as  well  as  the  corpus,  or  whether  it  aflPects  the  latter  only,  and 
whether,  seeing  that  the  executors  are  possessed  of  a  mere 
power  of  sale  of  the  real  estate,  the  heirs-at-law  of  the  testator 
are  not  now  entitled  to  that  property,  subject  to  the  use  and  en- 
joyment of  the  residue  by  the  testator^s  widow,  according  to 
the  provisions  of  the  will.'' 

And  he  went  on  and  decided  the  matter'  submitted  by  the 
following  observations — IS  Stew,  (at  p.  36) : 

"''They  (certain  gifts,  &c.)  make  it  quite  clear  that  the  tes- 
tator intended  to  postpone  the  distribution  of  all  of  his  estate, 
except  what  he  had  given  away  in  special  legacies  or  directed 
to  be  held  for  the  benefit  of  his  wife  and  her  niece,  until  the 
death  of  both  of  those  persons.  It  is  not  to  be  supposed  that 
he  would  have  given  those  legacies  of  specific  amounts  if  he  had 
contemplated  that  those  legatees  would  receive  nearly  $100,000 
more  of  personal  property  on  the  settlement  of  his  estate  soon 
after  his  death.  Nor  did  he  intend  to  die  intestate  of  any  part 
of  his  property.  He  supposed  that  by  his  will  he  had  disposed 
of  all  of  it.  The  use  of  the  word  ^estate'  in  the  residuary 
clause  is  very  significant.  It  is  as  comprehensive  a  term  as  he 
could   have  employed.    He  undoubtedly  intended  that  all  his 
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property  remaining  after  paying  the  debts  and  legacies  and 
making  provision  for  his  wife  and  her  niece,  should  be  held  by 
the  executors  and  accumulated  (of  course  they  were  to  pay  there- 
from the  taxes,  insurance  premiums  and  cost  of  repairs  to  his 
residence),  until  the 'death  of  both  his  wife  and  her  niece,  and 
that  his  residuary  estate 'Should  then,  but  not  until  then,  be 
divided/^ 

The  defendants  to  that  bill  were  Margaret  A.  Whittaker 
(widow  of  testator),  John  H.  Whittaker  and  Anne  W.  Ellison 
(brother  and  sister  of  testator).  The  bill  prayed,  among  other 
things,  that  it  might  be  decreed  and  determined  whether  Wes- 
ley E.  Whittaker  and  George  R.  Whittaker  (executors  named 
in  the  will)  were  appointed  thereby  trustees,  and  if  so  whether 
the  trust  estate  was  to  be  by  them  managed  and  treated  as  an 
accumulative  trust,  and  if  an  accumulative  trust,  whether  the 
period  or  term  of  its  accumulation  is  the  natural  life  of  the 
survivor  of  the  two  legatees,  Margaret  A.  Whittaker  and  Emma 
Chambers. 

A  final  decree  was  made  and  filed  in  the  cause  on  June  16th, 
1885,  wherein  it  was 

"Ordered,  adjudged  and  decreed  that  the  devises  and  bequests 
in  the  will  of  the  said  Albert  J.  Whittaker,  deceased,  niade  and 
contained  of  the  residuarj-  estate  of  him,  the  said  testator,  and 
the  trusts  in  and  by  the  said  will  declared  and  created,  are 
valid  and  effectual  in  the  law,  and  that  the  said  testator  thereby 
effectually  disposed  of  the  said  residuary  estate  by  giving  the 
same,  after  the  decease  of  his  wife  and  niece,  to  persons  desig- 
nated as  his  lawful  heirs  in  equal  shares,  the  lawful  child  or 
children  of  any  of  them  who  may  have  died  to  take  the  share 
of  their  deceased  parent.  And  that  the  said  complainants  upon 
passing  their  accounts  as  executors  of  the  said  will  in  the  Mer- 
cer county  orphans  court  of  this  state,  and  upon  obtaining  the 
decree  of  the  said  court  for  that  purpose,  do  hold  all  the  rest 
and  residue  of  the  estate  of  said  testator  during  the  lifetime  of 
the  said  Margaret  A.  Whittaker  and  Enmia  Chambers,  and  do 
from  time  to  time  invest  the  same  and  do  collect  the  income 
and  dividends  arising  therefrom,  and  accumulated,  and  invest 
and  reinvest  the  same,  paying  out  of  said  income  all  the  taxes. 
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insurance  and  repairs  to  and  upon  the  homestead  of  said  testa- 
tor;* and  after  the  death  of  Margaret  A.  Whittaker  do  hold 
during  the  lifetime  of  said  Emma  Chambers  five  hundred  and 
forty  shares  of  the  capital  stock  of  the  United  New  Jersey  Rail- 
road and  Canal  Companies,  and  collect  and  invest  and  reinvest 
the  income  thereof  accumulatively  as  above  directed,  and  do 
hold  sixty  shares  of  said  stock  and  collect  the  dividends  de- 
clared thereon  and  pay  the  same  to  the  said  Emma  Chambers 
during  her  lifetime;  and  upon  the  death  of  the  survivor  of 
said  Margaret  A.  Whittaker  and  Emma  Chambers  do  pay  and 
distribute  in  equal  shares  tlie  accumulated  funds  in  their  hands 
to  and  among  the  persons  entitled  thereto  under  the  will/^ 

This  decree  in  Whittaker  v.  Whittaker  settles  the  law  of  the 
case  on  the  points  adjudicated,  and  settles  in  this  court  the 
question  of  the  time  of  the  distribution  of  the  residuary  estate 
of  Albert  J.  Whittaker;  that  it  is  to  take  place  only  upon  the 
death  of  Emma  Chambers,  who  is  still  living.  It  is  a  precedent 
binding  upon  me,  and  one  that  I  am  not  at  liberty  to  overrule 
or  disregard. 

The  record  in  the  case  of  Whittaker  v.  Whittaker  prevents 
my  making  an  efficacious  decree  for  distribution  at  this  time, 
no  matter  to  whom  I  might  decide  the  estate  was  distributable, 
and  therefore,  upon  familiar  principles,  that  question  (distribu.- 
t\on)  will  not  now  be  decided.  I  am  by  precedent  constrained 
not  to  give  any  advisory  opinion  upon  a  question  only  mooted. 
It  is  no  more  appropriate  for  me  to  decide  how  the  estate  is 
distributable  when  I  cannot  distribute  it,  than  it  was  for  Chan- 
cellor Eunyon  to  do  so.  He  very  pointedly  refrained  from  ex- 
pressing any  opinion  on  the  question. 

It  is  argued  to  me  that  there  was  no  trust  for  accumulation 
under  the  will,  and  that  that  bore  on  the  question  of  present 
distribution.  The  answer  to  that  contention  is,  that  Chancellor 
Runyon  decided  that  there  was  such  a  trust.  Trusts,  like  other 
rights  and  duties,  arise  by  implication  as  well  as  by  express 
creation.  Although  there  is  no  trust  for  accumulation  ex- 
pressed in  terms  in  the  will  of  Albert  J.  Whittaker,  yet  it  arises 
by  implication  in  aid  of  the  postponement  of  distribution  pro- 
vided for  by  him. 
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It  is  suggested  that  although  the  trust  in  this  case  may  not 
liave  reached  its  termination  by  efflux  of  time,  yet  all  the  par- 
ties who  are  or  may  be  interested  in  it,  are  in  esse  and  sui  jvns, 
and  consent  that  this  court  may  terminate  it  and  distribute  the 
fund  among  those  entitled.  Male  v.  Williams,  JfS  N.  J.  Eq.  (S 
Dick.)  83,  and  Hvber  v.  Donoghue,  Jf9  N.  J.  Eq.  (^  DicJe.) 
125y  are  cited  as  authority  for  the  proposition.  Without  criti- 
cally examining  those  cases  and  applying  the  law  arising  from 
them  to  the  facts  of  this  case,  it  is  sufficient  to  say  that  neither 
of  those  decisions  was  made  in  the  face  of  a  direct  adjudication 
to  the  contrary  upon  the  same  facts  in  the  same  court.  For 
me  to  adjudge  that  this  fund  is  now  distributable  would  be  to 
overthrow  the  express  decision  of  Chancellor  Runyon  to  the 
contrary  made  in  this  court  twenty-eight  years  ago. 

I  do  not  see  why  this  bill  was  filed  unless  for  the  purpose  of 
putting  the  case  in  a  posture  to  be  taken  to  the  court  of  errors 
and  appeals,  where  the  decision  in  Whittaker  v.  WhittaJcer  may 
be  overruled. 

The  present  bill  is  prematurely  filed,  and  must  be  dismissed 


Edmund  Wilson^  attorney-general  of  the  State  of  New  Jersey, 

V. 

State  Water  Supply  Commission  et  al 

[Decided  July  11th,  1913.] 

P.  L.  1910  ch.  SOS,  creates  the  state  water  supply  commission  a  body 
corporate  and  authorizes  it  to  own  property.  P,  L.  191$  ch.  S18j  author- 
izes it  to  acquire  property  for  the  purpose  of  appropriating  or  conserv- 
ing the  potable  waters  of  the  state  and  provides  that  it  may  deliver 
bonds  payable  at  such  time,  and  upon  such  terms,  and  bearing  such  in- 
terest, and  with  such  provision  for  sinking  fund,  &c.,  as  it  may  de- 
termine, and  may  secure  their  payment  by  a  mortgage.  Under  this 
authority  the  commission  contracted  for  the  purchase  of  certain  land,  for 
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which  it  agreed  to  deliver  fifty-year  bonds  of  the  par  value  of  $1,000,000, 
secured  by  a  mortgage  on  the  property  which  ahould  contain  elaborate 
provisions  for  payment  of  the  interest,  for  the  conservation  of  the  lands, 
sinking  fund,  and  further  indebtedness  or  liability  secured  on  the 
property. — Held^  that  the  execution  of  such  contract,  or  the  statutes 
authorizing  it,  did  not  violate  constitution,  article  4,  section  6,  para- 
graph 4,  providing  that  the  legislature  shall  not  create  any  debt  of  the 
state  Wihich  with  previous  debts  shall  at  any  time  exceed  $100,000,  unless 
authorized  for  some  single  object  or  work,  to  be  distinctly  specified  by 
law,  which  shall  provide  the  ways  of  paying  such  indebtedness  within 
thirty-five  years,  and  that  no  such  law  shall  take  effect  until  it  shall 
have  been  submitted  to  the  people,  since  the  commission  is  a  corporate 
entity  apart  from  the  state,  and  the  constitutional  provision  applies  only 
to  debts  of  the  state  and  not  to  debts  of  public  corporations  for  the  pay- 
ment of  wihich  the  state  is  not  liable. 


On  demurrer  to  information. 

Mr.  Edmund  Wilson,  attorney-general,  for  tlie  informant. 

Mr.  J.  Edward  Ashmead  and  Mr.  Frederic  J.  Fanlhs,  for  the 
demurrants. 

Walker,  CHANCELLoi. 

The  information  in  this  case  avers  that  the  state  water  supply 
commission  was  created  by  chapter  252  {P.  L.  1907) ;  that  the 
commission  by  that  act  and  those  amendatory  thereof  and  sup- 
plemental thereto  is  charged  with  a  general  supervision  over  all 
-the  sources  of  potable  and  public  water-supply  to  the  end  that 
the  same  may  be  developed  for  the  use  of  the  people  of  the 
state;  that  by  chapter  318  (P.  L.  1912),  the  commission  was 
authorized  to  acquire  lands,  water  rights  and  interests  therein 
for  the  purpose  of  appropriating  or  conserving  the  potable 
waters  of  the  state  to  the  common  use  of  the  inhabitants  thereof 
with  authority  to  provide  for  payment  for  such  lands,  water 
rights  and  interests  therein  as  might  be  acquired ;  that  the  com- 
m.i6sion  by  appropriate  proceedings  resolved  upon  the  purchase 
of  all  the  lands  and  premises  owned  by  the  estate  of  Joseph  W. 
Wharton,  deceased,  situate  in  Burlington,  Camden  and  Atlantic 
counties,  which  resolution  was  approved  by  his  excellency,  the 
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governor,  and  a  formal  contract  entered  into  between  the  par- 
ties, assented  to  in  writing  by  the  governor  in  pursuance  of  the 
statute. 

The  consideration  to  be  paid,  or  rather  secured,  for  the  con- 
veyance of  the  Wharton  tract,  is  $1,000,000,  to  be  secured  by 
duly-executed  bonds  of  the  commission  of  the  par  value  of  $1,- 
000,000,  to  consist  of  an  issue  of  one  thousand  bonds  of  the  de- 
nomination of  $1,000  each,  payable  fifty  years  from  date,  with 
interest;  the  bonds,  and  the  mortgage  by  which  they  are  to  be 
secured,  to  be  a  lien  on  the  premises  conveyed  and  to  provide, 
among  other  things,  that  the  commission,  or  its  successors,  will, 
from  time  to  time,  in  order  to  pay  the  interest  and  for  the  con- 
servation of  the  lands,  use  for  such  purpose  in  each  year  during 
which  any  of  the  bonds  shall  remain  unpaid,  at  least  the  sum  of 
$1,000  out  of  all  other  moneys  and  credits  that  may  be  imap- 
propriated  to  other  specific  uses;  that  a  sinking  fund  shall  be 
provided  into  which  there  shall  be  paid,  among  other  moneys, 
any  and  all  moneys  which  from  time  to  time  may  be  appro- 
priated by  any  legislature  toward  the  principal  of  the  bonds; 
and,  for  a  period  of  five  years  from  date  of  the  bonds  and  mort- 
gage, an  additional  sinking  fund  of  one  per  cent,  of  $1,000,000 
shall  be  annually  set  aside  for  the  payment  of  the  bonds  and 
mortgage  at^  maturity,  and  that  this  sinking  fund  shall  be 
created  in  part  from  any  appropriation  made  by  the  legislature 
and  in  part  from  any  moneys  and  credits  the  commission  may 
have  unappropriated  to  other  specific  uses.  The  usufruct  of 
the  premises  is  also  to  be  pledged. 

The  informant  charges  that  the  commission  in  negotiating 
the  purchase  of  the  lands  acted  as  agent  of  the  state,  and  that  if 
it  acquires  title  according  to  the  terms  of  the  contract,  the  title 
so  acquired  will  be  that  of  the  state,  and  that  in  consummating 
the  purchase  and  in  the  execution  and  delivery  of  the  bonds 
and  mortgage  and  in  the  method  and  means  provided  for  pay- 
ment, and  in  fixing  the  time  of  the  maturity  of  the  bonds,  the 
commission  has  been  acting,  and  will  act,  without  authority  in 
law  and  in  violation  of  article  4,  section  6,  paragraph  4  of  the 
constitution  of  this  state,  which  reads  as  follows: 
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"The  legislature  shall  not,  in  any  manner,  create  any  debt  or  debts, 
liability  or  liabilities,  of  the  state  which  shall,  singly  or  in  the  aggregate 
with  any  previous  debts  or  liabilities,  at  any  time  exceed  one  hundred 
thousand  dollars,  except  for  purposes  of  war,  or  to  repel  invasion,  or  to 
suppress  insurrection,  unless  the  same  shall  be  authorized  by  a  law  for 
sootie  single  object  or  work,  to  be  distinctly  specified  therein ;  which  law 
shall  provide  the  ways  and  means,  exclusive  of  loans,  to  pay  the  interest 
of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  or  liability  within  thirty-five  years  from  the  time 
of  the  contracting  thereof,  and  shall  be  irrepealable  until  such  debt  or 
liability,  and  the  interest  thereon,  are  fully  paid  and  discharged ;  and 
no  such  law  shall  take  effect  until  it  shall,  at  a  general  election,  have 
been  submitted  to  the  people,  and  have  received  the  sanction  of  a  ma- 
jority of  all  the  votes  cast  for  and  against  it  at  such  election.'* 

The  information  prays  an  injunction  restraining  the  com- 
mission from  executing  the  proposed  contract,  &c.,  and  for 
other  and  further  relief.  The  parties  of  the  second  part  to  the 
agreement  and  proposed  contract,  namely,  the  owners  of  the 
Wharton  tract,  have  demurred,  assigning  certain  causes,  all  of 
which  amount  to  an  assertion  that  the  commission  has  acted 
within  its  powers,  and  has  not,  nor  does  it  propose,  hy  the  acts 
complained  of,  to  violate  the  constitution.  This  brings  us  at 
once  to  the  law  of  the  case. 

The  question  is,  is  the  contract  under  review  a  contract  of  the 
state  itself  and  an  attempt  to  do  by  indirection  what  cannot  be 
directly  done,  or,  is  the  commission  an  independent  entiiy 
having  executive  and  administrative  powers,  and  is  it  obligating 
itself  alone  and  not  fastening  any  debt  or  liability  upon  the 
state,  its  creator?  It  ought  to  be  stated  that  by  chapter  303 
(P.  L.  1910)  the  commission  was  created  a  body  corporate  and 
invested  with  the  ownership  of  property,  &c.  It  ought  also  to 
be  stated  that  the  contract  provides  that  the  bonds  and  mort- 
gage proposed  to  be  made  shall  contain  an  express  provision  to 
the  effect  that  no  present  or  future  indebtedness  or  liability  of 
the  State  of  New  Jersey  shall  in  any  manner  or  for  any  purpose 
be  cteated  or  constituted  thereby,  and  that  the  principal  and  in- 
terest on  the  bonds  and  mortgage  must  be  paid  and  satisfied 
from  the  property,  rights  and  moneys  mentioned,  including  all 
moneys  arising  from  the  sale  of  the  property  and  rights,  or  any 
portion  thereof,  and  not  otherwise,  unless  a  special  appropria- 
tion be  made  by  the  legislature  therefor,  and  that  in  developing 


Digitized  by  VjOOQIC 


3G  CASES  IX  CHANCERY. 


Wilson  V.  State  Water  Supply  C'ommission.  82  Eg. 


or  paying  recourse  must  be  had  solely  to  the  property,  rights  and 
moneys  mentioned  and  not  from  any  other  source  or  sources. 

If  there  were  no  decisions  directly  affecting  the  question,  I 
would,  I  think,  incline  to  the  view  that  the  commission  with 
respect  to  the  contract  mentioned  would,  in  effect,  though  not  in 
form,  make,  or  attempt  to  make,  a  contract  for  and  binding 
upon  the  state,  and  would,  therefore,  be  within  the  constitu- 
tional inhibition;  but,  upon  careful  consideration  of  this 
matter,  I  am  convinced  that  the  doctrine  enunciated  by  the  su- 
preme court  in  Van  Cleve  v.  Passaic  Valley  Sewerage  Commis- 
sioners, 71  N,  J.  Law  {Jf2  Vr.)  ISSy  settles  the  question  in  favor 
of  the  demurrants. 

In  that  case  {Van  Cleve  v.  Passaic  Valley  Sewerage  Commis- 
sioners) there  was  brought  under  review  two  resolutions  passed 
by  the  commissioners,  one  estimating  the  cost  and  expense  of 
the  whole  work  to  be  undertaken  and  constructed  by  them,  imder 
statutory  authority,  at  the  sum  of  $9,000,000,  and  another  by 
which  they  had  determined  upon  an  issue  of  $1,000,000  in  order 
to  provide  for  the  payment  of  the  cost  and  expense  to  be  in- 
curred in  the  purchase  of  land  and  construction  of  certain  of 
the  works  in  question.  The  act,  im.der  which  the  commissioners 
were  operating,  provided  that  for  the  payment  of  costs  and  ex- 
penses incurred  or  to  be  incurred  for  the  purchase  of  lands  and 
other  property  and  the  construction  of  its  works,  they  should 
have  power  from  time  to  time  to  issue  corporate  bonds  in  an 
amount  not  exceeding  $9,000,000,  and  not  exceeding  the  esti- 
mated cost  and  expense  of  the  whole  works,  the  bonds  to  run  not 
exceeding  fifty  years  from  date,  bearing  interest  not  exceeding 
four  per  centum  per  annum,  with  provisions  for  sinking  fund, 
&c.  Regarding  the  powers  of  the  corporation  the  supreme  court 
(at  p.  W6)  said: 

"The  powers  conferred  upon  the  sewerage  commissioners  are 
executive  and  administrative  in  their  character.  The  conunis- 
sioners  are  constituted  by  section  3  a  body  politic,  with  the 
essential  powers  of  corporations,  and  by  section  21  they  are  au- 
thorized to  make  rules  and  regulations  for  the  use,  protection 
and  management  of  the  works,  property  and  plant,  and  for  the 
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protection  of  the  rivers  and  streams  within  the  district  from 
pollution." 

Among  the  other  objections  invoked  by  the  prosecutors  in  the 
Vatir  Cleve  Case  was  one  challenging  the  right  of  the  commis- 
sioners to  incur  an  obligation  in  excess  of  $100,000 ;  and  article 
4,  section  6,  paragraph  4  of  the  constitution,  was  pointed  out  as 
the  barrier.  Said  the  supreme  court,  speaking  to  that  subject — 
71  N.  J.  Lav;  {1^2  7r.)— at  p.  228: 

'^Next,  the  prosecutors  invoked  article  4,  section  6,  paragraph 
4  of  the  constitution,  declaring  that  the  l^slature  shall  not, 
in  any  manner,  create  any  debt  or  liability  of  the  state  exceed- 
ing $100,000,  without  the  previous  approval  of  the  people  at  a 
general  election.  But  this  prohibition  has  no  applicancy  to 
local  or  municipal  indebtedness.  People  v.  Flagg,  Jfi  N.  Y,  J^Oly 
Jf06;  Cass  v.  Dillon,  2  Ohio  St  607,  613;  Clark  v.  City  of 
JanesvUle,  10  Wis.  186;  Bushnell  v.  Beliot,  10  Wis.  195,  221; 
Pattison  v.  Board  of  Supervisors,  IS  Col.  175,  182;  Cooley 
Const.  Lim.  (7th  ed.)  321,  325.  A  contrary  view  would  over- 
throw practically  all  our  mimicipal  bond  issues,  for  they  depend 
ultimately  on  l^islative  authorization." 

Now,  the  court's  observation  that  the  constitutional  prohibi- 
tion referred  to  has  no  application  to  local  or  municipal  indebt- 
edness, means,  as  I  interpret  it,  that  it  has  no  application  to  any 
indebtedness  which  is  not  that  of  the  state  itself,  and,  applying 
the  doctrine  thus  enunciated  to  the  case  at  bar,  I  am  con- 
strained to  hold  that  the  legislature  in  authorizing  the  state 
water  supply  commission  to  purchase  lands,  water  rights  and 
interests  therein,  did  not  in  any  manner  create  any  debt  or  debts, 
liability  or  liabilities,  of  the  state,  or  authorize  the  commission 
to  create  any  such;  nor  has  the  commission,  in  point  of  fact, 
done,  or  attempted  to  do,  any  such  thing. 

It  ought  to  be  observed  that  the  cases  cited  by  Mr.  Justice 
Pitney,  speaking  for  the  supreme  court,  in  the  Vam,  Cleve  Case, 
amply  bear  out  his  assertion  that  the  constitutional  provision 
referred  to  has  no  application  to  local  or  municipal  indebtedness. 

The  constitutional  prohibitions  in  the  cases  cited  are  not  in 
a  general  way  unlike  that  in  our  own  constitution,  which  is  the 
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subject  of  the  present  examination.  On  the  contrary,  in  effect, 
they  are,  I  may  say,  entirely  like  ours. 

In  People  v.  Flagg,  46  N.  Y.  ^01,  ^06  (one  of  the  cases  cited 
in  the  Van  Cleve  Case),  it  is  said: 

"It  is  evident  that  the  prohibited  debts  are  state  debts — ^that 
is,  debts  against  the  state  as  such,  and  not  town,  county  or  city 
debts." 

In  State  v.  Madison,  7  Wis.  683,  reviewing  a  similar  constitu- 
tional prohibition,  the  court  said  (at  p,  691)  : 

"The  language  of  the  provision  is  plain,  and  evidently  refers 
to  a  debt  on  behalf  of  the  state,  and  contracted  in  its  political 
capacity  as  such ;  and  cannot,  without  great  violence,  be  held  to 
apply  to  the  debts  of  city  and  municipal  corporations." 

The  reason  that  the  courts  in  these  cases  refer  to  municipal 
as  distinguished  from  state  debts,  of  course,  is  because  they  were 
ti'eating  of  the  former  kind  of  debts.  It  is  clearly  apparent  that 
the  principle  enunciated  applies  with  equal  force  to  a  debt 
created  by  a  public  corporation,  other  than  municipal,  when  the 
debt  or  obligation  is  made  that  of  the  corporate  entity  alone, 
and  in  no  way  or  manner  that  of  the  state. 

In  Clark  v.  City  of  Janesville,  10  Wis.  136,  the  remarks  of 
the  court  (at  p.  172)  are  pertinent.    It  was  there  said : 

"If  this,  then,  is  so;  if  the  credit  of  a  city  is  not  the  credit  of 
a  state,  nor  its  debt  a  state  debt,  such  acts  are  not  liable  to  the 
objection  of  doing  indirectly  what  cannot  be  done  directly.  The 
thing  that  cannot  be  done  directly,  is  to  contract  a  state  debt  for 
works  of  internal  improvement.  If  the  legislature  should  at- 
tempt to  authorize  a  city  to  contract  a  state  debt  for  such  works, 
that  would  be  attempting  to  do  indirectly  what  it  could  not  do 
directly,  as  well  as  being  a  very  great  absurdity.  But  when  it 
only  allows  it  to  contract  a  debt  against  itself,  that  is  liable  to 
neither  objection.  Nor  is  it  liable  to  the  logical  objection  of  de- 
riving power  from  a  source  where  it  does  not  exist.  The  state 
may  have  power  to  grant  a  power,  and  at  the  same  time  not  have 
power  to  execute  it.  This  is  clearly  shown  by  reference  to  this 
very  prohibition  against  its  being  a  party  in  carrying  on  internal 
improvements.  No  one  doubts  that  it  may  authorize  a  railroad 
company  to  build  a  railroad.    But  it  could  not  build  one  itself. 
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And  is  that  deriving  power  from  a  source  where  it  does  not 
exist?  Clearly  not.  Because  the  state  has  the  power  to  grant 
the  authority,  and  is  prohibited  only  from  being  itself  a  party 
to  its  execution.  The  difficulty  with  this  objection  is,  that  it 
confounds  the  power  of  granting  a  right,  with  the  power  of 
being  a  party  to  its  exercise;  whereas  the  two  are  essentially  dis- 
tinct. This  is  illustrated  by  reference  to  the  king's  prerogative 
of  granting  offices.  See  Bac.  Abr,,  tit,  'Prerogative  E'  where 
it  is  said :  The  king  cannot  execute  any  office  relating  to  the 
administration  of  justice,  although  all  such  officers  derive  their 
authority  from  the  crown,  and  although  he  hath  such  offices  in 
him  to  grant  to  others.' '' 

Turning  again  to  the  constitutional  prohibition  invoked  by 
the  informant,  we  find  that  the  provision  is  that  the  l^islature 
shall  not  in  any  manner  create  any  debt  or  liability  of  the  state 
beyond  a  certain  amount,  &c.  Turning  to  the  act  of  the  legisla- 
ture under  which  the  commission  has  proceeded  in  this  case,  we 
find  (P.  L.  W12  ch.  S18  §  2)  that  the  commission  in  acquiring 
property  and  rights  shall  have  power  to  assume  the  payment  of 
the  principal  and  interest  of  any  outstanding  bonds  or  mort- 
gages upon  or  ailecting  any  or  all  of  such  property  and  rights, 
&c.  It  appears,  therefore,  that  the  legislature  has  studiously 
avoided  doing  the  thing  which  is  inhibited,  and  that  by  no  pro- 
cess of  reasoning  can  it  be  said  that  it  has  in  any  way  or  manner 
fastened  any  debt  or  liability  upon  the  state  in  its  capacity  of 
sovereign  in  violation  of  organic  law. 

Upon  this  whole  matter  I  am  clearly  of  opinion  that  the  state 
water  supply  commission  is  a  corporate  entity,  apart  from  the 
state,  created  by  the  state  in  the  exercise  of  lawful  authority; 
that  there  has  been  devolved  upon  the  commission  power  to 
make  the  contract,  which  is  the  subject  of  this  inquiry,  pledging 
the  property  to  be  acquired  and  other  property  of  the  commis- 
sion for  the  payment  of  the  purchase  price,  without  any  au- 
thority to  obligate  the  state  therefor;  that  the  commission  in 
executing  the  contract  has  not  bound,  or  attempted  to  bind,  the 
state,  but,  on  the  contrary,  has  made  ample  provision  for  the 
protection  of  the  state  itself  against  any  debt  or  liability  in 
reepect  to  the  property  acquired;   that  the  state,  as  such,  is  in 
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no  way  or  manner  obligated  or  indebted  in  the  premises,  nor 
can  it  be;    and  that,  therefore,  the  transaction  does  not  fall 
within  the  constitutional  prohibition. 
The  demurrer  must  be  sustai^ed. 


Anna  R.  Brown 

V. 

Harry  F.  Brown. 

[Decided  July  12th,  1913.] 

Under  Comp,  Stat,  1910  p.  20^3,  enlarging  a  wife's  right  of  dower  to 
include  lands  wihereof  her  husband,  "or  any  other  to  his  use."  was  seized 
of  an  estate  of  inheritance  at  any  time  during  coverture,  where  a  husband 
paid  the  purchase  price  for  land,  but  had  the  title  conveyed  to  his 
brother  to  hold  in  trust  for  the  husband,  the  wife  was  entitled  to  main- 
tain a  bill  to  protect  her  dower  in  the  land  against  the  possibility  of  a 
conveyance  to  an  innocent  purchaser  before  the  dower  becomes  con- 
summate. 


On  motion  to  strike  out  bill  under  rule  213. 

Mr,  Thomas  Brown,  for  the  motion. 

Mr,  Charles  T,  Cou^enhoven,  for  the  complainant. 

Walker,  Chancellor. 

In  substance,  the  bill  of  complaint  prays  that  the  wife's  in- 
choate right  of  dower  in  the  lands  described  in  the  bill  of  com- 
plaint, held  in  trust  for  her  husband,  be  protected.  The  facts 
admitted  on  thig  motion  are:  That  Harry  F.  Brown,  the  hus- 
band of  the  complainant,  purchased  the  lands;  that  he  paid 
the  purchase-money;  that  he  fraudulently  for  the  purpose  of 
depriving  his  wife  of  her  dower  interest,  caused  the  lands  to  be 
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conveyed  to  his  brother,  Oliver,  who  now  holds  the  same  in 
trust — an  equitable  estate  in  fee — for  him ;  the  implication  that 
the  lands  may  be  conveyed  by  the  trustee  to  an  innocent  pur- 
chaser to  her  injury. 

By  the  common  law  a  widow  was  entitled  to  dower  in  all  of 
the  lands  whereof  her  husband  was  seized  in  fee-simple  at  any 
time  during  coverture.  Our  statute  enlarges  the  right,  and 
endows  her  of  all  lands  whereof  her  husband  ^^or  any  other  to 
his  use"  was  seized  of  an  estate  of  inheritance  at  any  time 
during  coverture.     Comp.  Stat,  p,  20J^S. 

The  doctrine  of  courts  of  equity  is  that  equitable  estates  are 
considered  to  all  intents  and  purposes  as  legal  estates.  CiLsh- 
ing  V.  Blake,  SO  N.  J,  Eq,  (3  Stew,)  689. 

In  Mershon  v.  Duer,  J^O  N.  J.  Eq.  (13  Stew.)  333,  and  in 
Radley  v.  Eadley,  10  N,  J.  Eq,  (4  Robb.)  2Jt8,  a  widow^s  right 
of  dower  in  lands  held  by  another  in  trust  for  her  husband  was 
affirmed. 

In  re  Alexander,  58  N.  J.  Eq.  (8  Dick.)  96,  Vice-Chancellor 
Green,  without  attempting  to  define  inchoate  right  of  dower, 
cites  cases  showing  the  manner  in  which  it  has  been  entertained 
by  various  jurisdictiotis,  and  concludes  upon  the  authority  of 
Wheeler  v.  Kirtla/nd,  27  N.  J.  Eq.  (12  C.  E.  Gr.)  53 Jf,  ^hat 
it  is  an  interest  in  the  land  from  the  time  of  the  seizin  of  the 
husband  is  the  law  in  this  state/* 

That  a  wife  by  reason  of  her  inchoate  right  of  dower  has 
such  an  interest  in  her  husband^s  lands  which  a  court  of  equity 
will  protect,  has  frequently  been  asserted. 

In  Wheeler  v.  Kirtland,  supra,  the  property  of  the  husband 
was  condemned  for  public  use,  and  upon  a  bill  filed  by  the 
wife,  it  was  held  that  she  by  reason  of  her  inchoate  fight  of 
dower  in  the  land,  had  an  interest  in  the  award  which  equity 
would  secure  to  her. 

In  Petty  v.  Petty,  ^  B.  Monr.  215,  the  wife  filed  a  bill  a 
few  days  after  her  marriage,  to  set  aside  a  conveyance  made 
by  her  husband  in  anticipation  of  the  marriage  and  in  fraud  of 
the  wife's  rights.  The  court  decreed  the  conveyance  void  as 
against  her  right,  and  directed  a  reconveyance  to  her  of  one- 
third  for  life  to  be  enjoyed  by  her  after  her  husband's  death.     In 
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this  case  it  was  held  that  the  inchoate  right  of  dower  of  the  wife 
was  such  an  interest  as  to  entitle  her  to  the  protection  of  a  court 
of  equity. 

In  Bums  v.  Lynde,  6  Allen  SOB,  a  deed  in  which  it  was 
made  to  appear  that  the  wife  joined  with  her  hushand,  was 
set  aside  as  against  her  inchoate  right  of  dower. 

In  Madigan  v.  Walsh,  22  Wis.  501,  it  was  held  that  an  in- 
choate right  of  dower  is  such  an  interest  in  land  as  will  enable 
the  wife  to  maintain  an  action  to  establish  such  a  contingent 
right,  and  remove  a  cloud  fraudulently  intended  to  be  put 
upon  it. 

In  Clifford  v.  Kampfe,  U7  N.  Y,  S8S,  it  was  held  that  "the 
inchoate  right  of  dower  is  a  valuable,  subsisting,  separate  and 
distinct  interest  which  is  entitled  to  protection,  and  for  which 
the  wife  may  maintain  a  separate  action/^  In  this  case  a  deed 
as  against  the  wife^s  interest  was  set  aside  at  her  instance  as  a 
forgery. 

In  Buzick  v.  Buzick,  JU-  Iowa  259,  a  sherifPs  sale  to  the  hus- 
band^s  son,  procured  by  the  fraudulent  conduct  of  the  husband, 
was  set  aside  as  against  the  wife's  inchoate  right  of  dower. 

In  Smith  v.  Smith,  6  N.  J.  Eq.  (2  Hoist.)  515,  a  widow  was 
awarded  dower  in  lands  which  her  husband  conveyed  just  before 
marriage,  and  in  fraud  of  her  rights. 

In  re  Turner  v.  Kuehnle,  HO  N.  J.  Eq,  {U  Boll,)  ^1,  a  de- 
murrer was  overruled  to  a  bill  filed  by  a  widow  for  dower  in 
lands  which  her  husband  caused  to  be  fraudulently  sold  under 
a  foreclosure  sale  to  which  she  was  a  party.  The  difEerence  be- 
tween the  bid  and  the  value  of  the  property  was  paid  by  the 
purchaser  to  the  husband,  and  in  overruling  the  demurrer  Vice- 
Chancellor  Pitney  said  that  the  fraudulent  conduct  of  the  hus- 
band could  not  deprive  a  wife  of  her  inchoate  right  of  dower. 

It  is  the  common  practice  of  this  court  to  conserve  the  wife's 
inchoate  right  of  dower  in  the  surplus  moneys  in  mortgage  fore- 
closures, and  in  the  husband's  dividends  of  the  sale  of  lands  in 
partition  suits. 

The  equitable  fee  in  the  land  involved  in  this  suit  is  in  the 
husband.    He  paid  the  purchase  price.    Cutler  v.  Tuttle,  19 
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N.  J,  Eq,  (4  C.  E.  Or.)  5Jfi,  In  this  estate  the  complainant 
has  an  inchoate  right  of  dower. 

None  of  the  foregoing  cases  deal  with  the  exact  point  raised 
on  this  motion.  Some  sustain  the  widow's  dower  in  lands  held 
in  trust  for  her  husband,  while  others  hold  that  a  wife  may 
maintain  an  action  to  protect  her  inchoate  right  of  dower  in 
lands,  the  legal  title  of  which  was  in  her  husband,  and  of  which 
right  it  was  attempted  to  deprive  her  by  lawful  means,  "Upon 
principle  supported  by  the  above  authorities,  it  seems  to  me 
that  a  wife's  inchoate  right  of  dower  in  lands  held  by  another  to 
the  use  of  her  husband,  may  be  secured  to  her  by  a  bill  in  equity. 
Unless  the  wife  acts  diligently  the  holder  of  the  legal  title  may 
convey  the  estate  to  an  innocent  purchaser,  and  thus  estop  her 
from  claiming  her  dower  when  it  should  be  consummate. 

The  motion  to  strike  out  the  bill  will  be  denied,  with  costs. 


Public  Service  Corporation 

v. 

Town  of  Westfield. 

[Decided  July  13th,  1918.] 


1.  Where  the  jurisdiction  of  this  court  was  invoked  by  complainant's 
bill  expressly  on  the  ground  of  irreparable  injury,  and  the  legal  rights 
of  complainant  were  submitted  for  decision  to  the  court  at  final  hearing 
upon  tiiie  basis  that  if  they  existed  the  complainant  was  entitled  to  pro- 
tection against  this  irreparable  injury,  and  the  complainant  itself  did 
not  by  its  biU  or  at  the  hearing  ask  that  this  be  settled  a^  law,  nor 
did  the  defendant  insist  on  any  right  to  have  a  settlement  at  law,  the 
dicomstances  of  irreparable  injury  gave  it  undoubted  jurisdiction  of 
the  case,  and  a  right,  so  far  as  the  question  is  one  of  jurisdiction,  to  pro- 
ceed to  the  final  determination  of  the  cause. 

2.  Where  the  complainant  can  settle  the  legal  title  by  action  at  law, 
and  the  injury  complained  of  is  not  irreparable,  the  court  of  equity, 
even  at  final  ihearing,  and  when  the  parties  have  tried  and  submitted 
the  question  of  title  to  the  court  without  objection  or  request  for  trial 
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at  law,  should  not  ordinarily  settle  the  title  and  protect  it  by  final 
decree,  but  retain  the  bill  until  complainant  had  reasonable  opportunity 
to  establish  its  title  at  law. 

3.  The  rule  is  established  that  where  the  jurisdiction  of  the  court 
to  protect  complainant's  legal  title  is  based  on  the  ground  of  irreparable 
damage,  and  the  defendant,  without  proper  objection  by  its  answer  or 
otherwise,  goes  to  hearing  on  the  merits,  any  rigiht  to  a  settlement  of 
title  at  law  may  be  considered  as  wi^ived  and  the  court  has,  as  a  mat- 
ter of  jurisdiction,  the  right  to  settle  the  title  at  final  hearing,  and  on 
the  question  of  exercising  this  right  instead  of  holding  the  case  for 
settlemeut  at  law,  will  consider  all  the  circumstances  of  the  case. 


Memorandum  on  form  of  decree  and  application  to  hold  cause 
for  trial  at  law. 

il/r.  Frank  Bergen,  for  the  complainant. 

Mr.  Paul  K.  Oliver,  for  the  defendant. 

Emery,  V.  C. 

In  making  the  suggestion  at  the  close  of  my  opinion  filed  in 
this  case  {Puhlic  Servire  Corporation  v.  Westfield,  80  N,  J.  Eq. 
(JO  Buch.)  295,  SOJf).  that  if  the  complainant  would  file  a 
stipulation  to  appear  to  any  suit  brought  by  defendant  on  its 
legal  rights,  I  would  consider  an  application  to  continue  an  in- 
junction pending  the  trial  of  the  suit  at  law,  and  in  announc- 
ing my  decision  at  the  close  of  the  hearing  on  the  application,  I 
had  in  mind  the  general  course  which  seemed  to  be  indicated  in 
the  late  opinion  of  the  court  of  errors  and  appeals,  which  was 
decided  after  the  hearing  in  this  suit.  Imperial  Realty  Co.  v. 
We.st  Jersey,  &c..  Railroad  Co.,  79  N.  J.  Eq.  (9  Buch.)  168,  de- 
cided November  2()th,  1911.  In  that  case  an  injunction  was 
granted  on  final  hearing;  in  this  case,  to  restrain  interference 
with  complainant's  right  of  way  over  an  alley  on  defendant's  land, 
and  it  was  held,  on  appeal,  that  the  aid  of  a  court  of  equity  in 
the  enforcement  of  a  legal  right,  the  existence  or  extent  of  which 
is  disputed,  cannot  be  invoked  until  the  right  is  settled  at  law, 
and  there  being  a  substantial  dispute  as  to  the  extent  of  com- 
plainant's alleged  right,  the  decree  below  was  reversed.  Inas- 
much as  the  complainant  in  the  present  suit  is  in  possession,  and 
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therefore  eeuld  not  bring  an  action  at  law  to  settle  the  title  of 
the  land  occupied  by  the  poles,  the  only  method  of  Battling  the 
title  at  law  would  be  by  defendant  bringing  the  action  and  re- 
quiring the  complainant  to  stipulate  to  appear  in  such  action. 
Where  the  defendant  is  thus  required  to  bring  the  suit  as  the 
only  party  who  can  raise  the  question  of  title  at  law,  the  method 
of  enforcing  such  suit  at  law  is  to  direct  that  tlie  injunction  be 
made  permanent  unless  such  action  be  brought  in  a  reasonable 
time.  1  Pom.  Eq,  Rem.  §  506,  citing  Echelkamp  v.  Schrader,  JfS 
Mo.  505. 

On  further  consideration,  and  before  signing  any  order  on 
the  application,  the  question  arose  whether  there  is  not  a 
jurisdiction  in  equity  to  settle  the  legal  title  on  its  own  final 
decree  in  this  case  upon  the  ground  that  its  jurisdiction  on  the 
original  bill  is  really  based  on  the  question  of  irreparable  mjury 
— a  clearly  settled  ground  for  jurisdiction.  This  would  seem  to 
be  the  distinction  which  is  drawn  in  the  previous  decisions  of  the 
appellate  court  which  were  relied  on  in  the  Imperial  Realty  Co. 
Case  as  settling  the  law.  These  cases  were  Todd  v.  Stoats,  60 
N.  J.  Eq.  (15  Dick.)  507 ;  Borough  of  South  Amboy  v.  Perm- 
sylvania  Railroad,  11  N.  J.  Eq.  (7  Buck.)  2Jf2;  Mason  v.  Ross 
{1910),  11  N.  J.  Eq.  (7  Buck.)  527.  In  Mason  v.  Ross  the  de- 
cifiion  of  the  court  in  Hart  v.  Leonard,  Jf2  N.  J.  Eq.  (15  Stew.) 
416,  was  referred  to  as  specifying  the  exceptional  classes  of 
cases  in  which  equity  had  power  to  entertain  jurisdiction  over 
legal  rights  and  enforce  them.  Among  these  classes  are — at  p. 
4J30  (6)  "those  where  the  object  of  the  bill  is  to  prevent  an  in- 
jury which  will  be  destructive  of  the  inheritance,  or  which  equity 
deems  irreparable,  i.  e.^  one  for  which  the  damages  which  may 
be  recovered  according  to  legal  rules  do  not  afford  adequate 
compensation." 

The  wrongful  removal  of  poles  in  actual  use  for  the  purpose 
of  supplying  electric  light  or  telephone  and  telegraph  service, 
belongs  to  this  class  considered  as  irreparable  injuries.  American 
Union  Telegraph  Co.  v.  Totvn  of  Harrison  (Vice-Chancellor 
Va/n  Fleet,  1819),  SI  N.  J.  Eq.  (4  Stew.)  621  (at  p.  629). 

The  jurisdiction  in  this  suit  was  invoked  by  complainant's  bill 
expressly  on  this  ground  of  irreparable  injury,  and  the  legal 
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rights  of  complainant  were  submitted  for  decision  to  the  court 
at  final  hearing  upon  the  basis  that  if  they  existed  the  com- 
plainant was  entitled  to  protection  against  this  irreparable  in- 
jury. The  complainant  itself  did  not  either  by  its  bill  or  at  the 
hearing  ask  that  this  be  settled  at  law,  nor  did  the  defendant 
insist  on  any  right  to  have  a  settlement  at  law.  The  question, 
therefore,  is  whether  the  court  of  equity  has  not  in  cases  of  this 
character,  where  the  circumstances  of  irreparable  injury  gave  it 
undoubted  original  jurisdiction  of  the  case,  a  right,  so  far  as  the 
question  is  one  of  jurisdiction  to  proceed  to  the  final  determina- 
tion of  the  cause.  Where  the  complainant  can  settle  the  legal 
title  by  action  at  law,  and  the  injury  complained  of  is  not  irrep- 
arable, the  court  of  equity,  even  at  final  hearing,  and  when  the 
parties  have  tried  and  submitted  the  question  of  title  to  the  court 
without  objection  or  request  for  trial  at  law,  thould  not  ordi- 
narily settle  the  title  and  protect  it  by  final  decree,  but  retain 
the  bill  until  complainant  had  reasonable  opportunity  to  estab- 
lish its  ti«e  at  law.  Todd  v.  Staats,  60  N,  J.  Eq,  (15  Dick.) 
507;  Delaware,  Lackawanna  and  Western  Railroad  Co,  v. 
Breckenridge,  55  N.  J.  Eq,  (10  Dick,)  HI,  150;  affirmed.  Ibid. 
59S  (1897), 

As  bearing  upon  this  question  of  jurisdiction  in  equity  to 
settle  disputed  legal  title  at  final  hearing,  I  have  examined  all 
of  the  cases  cited  by  Mr.  Justice  Dixon  in  Hart  v.  Leonard, 
under  class  (6),  cases  of  destruction  to  the  inheritance  or  ^'irrep- 
arable injury,^'  and  find  that,  with  one  exception  (Zinc  Com' 
pany  v.  Franklinite  Company,  13  N,  J.  Eq.  (2  Beas,)  S22y  and 
15  N.  J,  Eq,  (2  McCart.)  Jfl8),  every  decision  was  rendered  on 
an  application  relating  to  preliminary  injimction,  and  these  de- 
cisions, applied  strictly  as  precedents,  may,  undoubtedly,  be 
placed  on  the  auxiliary  jurisdiction  for  protection  of  property 
pending  the  establishment  of  the  legal  title.  But  in  none  of 
these  preliminary  injunction  applications  does  the  application 
seem  to  have  been  put  specially  on  the  ground  of  protection 
pending  settlement  of  title  at  law,  or  upon  any  ground  other 
than  that  relating  to  the  legal  title  of  the  respective  parties  as  a 
matter  to  be  determined  either  upon  the  motion  itself  or  upon 
final  hearing  in  the  court  of  equity.     In  four  of  the  cases  re- 
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feired  to,  the  court  of  chancery,  after  granting  prelijninary 
injunctions,  settled  on  final  hearing  the  disputed  legal  title: 
Zinc  Company  v.  Franklinite  Company  (Chancellor  Qreen, 
1861),  IS  N.  J.  Eq.  {2  Beas.)  S22,  350;  Johnston  v.  Hyde 
{Chancellor  Runyon,  1880),  S2  N.  J.  Eq.  (5  Stew,)  W;  Fvl- 
ton  V.  Greacen  (Vice-Chancellor  Vwn  Fleet,  1886),  H  N. 
J,  Eq.  (17  Stetv,)  JM;  Lord  v.  Carbon  Iron  Co.  (Vice-Chan- 
cellor Van  Fleet,  1886),  Jf2  N.  J.  Eq.  (15  Stew.)  157;  and  in 
two  of  these  the  court  of  errors  and  appeals  also  established  the 
legal  title  on  appeal — Zinc  Company  v.  Franklinite  Company 
(1862),  15  N.  J.  Eq.  (2  McCart.)  J^IS;  Johnston  v.  Hyde 
(1881),  3S  N.  J.  Eq.  (6  Stew.)  632.  In  the ^  appellate  court 
the  Zinc  Company  Case,  however,  was  decided  as  one  involving 
the  equitable  as  well  as  legal  title,  15  N.  J.  Eq.  (2  McCwrt.) 
^36.  The  jurisdiction  of  the  court  of  equity  in  cases  of  irrep- 
arable injury,  to  establish  at  final  hearing  the  legal  title  where 
the  right  to  its  establishment  at  law  is  not  asserted  by  the 
answer,  is  confirmed  by  the  earlier  decisions  of  the  court  of 
errors  and  appeals — Holmes  v.  Jersey  City  (Court  of  Errors 
and  Appeals,  1857),  12  N.  J.  Eq.  (1  Beas.)  299;  where  the  ques- 
tion of  legal  title,  involving  as  it  did  a  mere  question  of  law  (at 
p.  310),  was  finally  decided  upon  the  application  for  a  prelimi- 
nary injunction  which  was  made  permanent,  and  the  decree  of 
the  chancellor  dissolving  the  injunction  was  reversed.  In  Morris 
Can€d  and  Banking  Co.  v.  Jersey  City  (Chancellor  Williamson, 
1859),  12  N.  J.  Eq.  (1  Beas.)  253,  irreparable  damage  was  ex- 
pressly relied  on  (at  p.  263)  as  an  exception  to  the  general  rule 
that  the  court  would  not  settle  questions  of  legal  title,  and  the 
failure  of  the  defendant  to  assert  in  the  answer  an  objection 
to  the  jurisdiction  on  this  ground  and  coming  to  hearing  on  the 
merits  was  held  to  be  a  waiver  of  any  objection  to  jurisdiction — 
following  on  this  point  Holmes  v.  Jersey  City,  supra.  The 
chancellor  established  complainant's  legal  title  on  final  hearing, 
and  on  the  appeal,  the  court  of  errors  and  appeals — 12  N.  J. 
Eq.  (1  Beas.)  '5^7  (1859) — ^reversed  the  decree,  and  dismissed 
the  bill,  on  the  merits  of  the  case,  considering  and  settling  the 
legal  -title.  Chancellor  Green,  in  Zinc  Company  v.  Franklinite 
Company,  13  N.  J.  Eq.  (2  Beas.)  supra,  after  stating  that  the 
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coursetmost  consistent  with  the  practice  and  inclination  of  the 
court,  where  an  injunction  (to  protect  against  irreparable  dam- 
age) was  granted,  was  to  have  the  right  tried  at  law,  held,  that 
on  account  of  the  peculiar  circumstances  of  the  case,  the  ques- 
tion of  legal  title  should  be  decided  at  final  hearing,  and  the 
chancellor  and  the  court  of  errors  and  appeals  on  appeal  did 
settle  the  legal  title,  as  well  as  the  equitable  title,  which  was  also 
involved.  These  decisions  of  the  court  of  errors  and  appeals, 
earlier  than  Hart  v.  Leonard  (a  case  not  involving  irreparable 
damage),  seem  to  establish  the  rule  that  where  the  jurisdiction 
of  the  court  to  protect  complainant's  legal  title  is  based  on  the 
ground  of  irreparable  damage,  and  the  defendant,  without 
proper  objection  by  its  answer  or  otherwise,  goes  to  hearing  on 
the  merits,  any  right  to  a  settlement  of  title  at  law  may  be  con- 
sidered as  waived  and  the  court  has,  as  a  matter  of  jurisdiction, 
the  right  to  settle  the  title  at  final  hearing,  and  on  the  ques- 
tion of  exercising  this  right,  instead  of  holding  the  case  for  set- 
tlement at  law,  will  consider  all  the  circumstances  of  the  case. 
With  these  qualifications,  the  exception  as  stated  in  class  (6) 
in  Hart  v.  Leonard  is  applicable  to  the  exercise  of  the  jurisdic- 
tion on  final  hearing.  In  the  later  cases  above  referred  to  in  its 
opinion  (Imperial  Realty  Co.  v.  West  Jersey  Railroad  Co.),  the 
court  of  errors  and  appeals,  of  its  own  motion  and  without  re- 
gard to  the  waiver  or  consent  of  the  parties  in  going  to  final 
hearing  or  other  special  circumstances  in  the  cases,  declined  to 
exercise  jurisdiction  as  at  final  hearing  on  appeal,  and  either 
dismissed  the  bill  where  the  jurisdiction  in  equity  had  been  ob- 
jected to,  or  held  the  cause  for  settlement  of  title  at  law  where 
objection  had  not  been  made  below.  But  in  none  of  these  cases 
was  the  prevention  of  irreparable  damage  the  object  of  the  suit, 
and,  therefore,  it  should  not  be  considered  that  any  of  these  later 
decisions  overruled,  or  was  intended  to  overrule,  the  practice 
previously  established  in  this  class  of  cases.  The  view  generally 
taken  in  other  states  is  that  the  court  of  equity  having  taken 
jurisdiction  to  protect  against  irreparable  injur}%  has  the  right 
to  do  complete  justice  and  settle  the  conflicting  title.  1  Pom, 
Eq.  Rem.  §  506. 
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The  application  (which  was  made  pursuant  to  the  jyrigmal 
suggestion  of  the  court)  should  be  denied.  In  view  of  the  nature 
of  the  questions  involved,  which  are  purely  matters  of  law,  there 
can  be  no  question,  I  think,  that  the  ends  of  justice  would  be 
better  sustained  by  an  immediate  settlement  of  the  disputed 
questions  here,  and  on  appeal  from  the  chancery  decree,  than  by 
a  delayed  settlement  through  another  action  at  law,  with  a  final 
appeal  to  the  same  appellate  court. 

The  application  will  therefore  be  denied  and  decree  will  be 
advised  dismissing  complainant's  bill  on  the  merits  of  the  case. 


The    Germania  Building  and  Loan  Association  of  the 

City  of  Newark 

V. 

B.  Prabnkbl  Realty  Company  et  al. 

[Decided  July  24th,  1913.] 

1.  Wibile  a  mortgage  to  secure  future  advances  is  valid,  yet,  if  it  is 
optional  with  the  mortgagee  whether  to  make  future  advances  or  not, 
those  made  after  notice  of  a  subsequent  encumbrance  or  transfer  are  not 
a  prior  lien. 

2.  S  Comp.  Stat.  1910  pp,  S302.  330$  §§  U,  15,  limiting  the  right  of 
the  mortgagee  under  advance  money  mortgages  given  to  secure  building 
loans  to  claim  only  for  moneys  applied  to  the  erection  of  the  building, 
jbc,  -while  applicable  between  a  lien  claimant  and  the  mortgagee,  does 
not  apply  as  between  the  mortgagee  and  mortgagor  and  those  claiming 
under  the  latter  by  assignment,  whose  rights  are  governed  by  the  prin- 
ciples relating  to  advance  money  mortgages. 

3.  Where  a  building  and  loan  association  accepted  an  advance  money 
mortgage  to  secure  a  building  loan,  the  association's  right  to  control  the 
application  of  the  advances,  when  made,  was  only  incidental  to  its  right 
to  snflBcient  security  for  the  loan,  and  was  a  right,  the  exercise  of  which. 
as  between  it  and  the  mortgagors,  was  optional  with  the  association. 

4.  Where  a  realty  company  had  executed  an  advance  money  mortgage 
to  a  building  and  loan  association  to  obtain  money  to  erect  buildings,  the 
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realty  company's  right  to  future  advances,  under  the  mortgage  was  an 
assignable  property  right,  and,  having  been  in  part  assigned,  the  assignee 
was  entitled  to  receive  the  advances  covered  by  the  assignment  as  against 
grantees  of  the  property  who  had  notified  the  mortgagee  not  to  make 
further  advances. 

5.  After  a  valid  assignment  of  future  advances  to  be  made  under  an 
advance  money  mortj^age  to  a  building  and  loan  association,  neither  the 
assignor  nor  a  subsequent  assignee,  standing  on  their  rights,  is  entitled, 
as  against  the  prior  assignee,  to  revoke  the  assignment. 

(J.  Where  a  mortgagor,  under  an  advance  money  mortgage  to  a  building 
and  loan  association,  directed  the  association  to  pay  to  a  lumber  com- 
pnny  $582.50  out  of  the  third  payment  on  the  mortgage  and  a  similar 
amount  out  of  the  fourth  payment,  making  a  total  of  $1,165  in  two 
mortgages,  &c..  it  was  a  sufficient  equitable  assignment ;  the  test  being 
whether  the  contract  authorized  the  depositary  to  pay  the  fund  directly 
to  the  assignee  without  further  intervention  of  the  debtor  or  party  origi- 
nally entitled  thereto. 

7.  A  mortgagor  under  an  advance  money  mortgage  to  a  building  asso- 
ciation directed  the  association  to  pay  a  lumber  company  $582.50  out  of 
the  third  payment  and  a  similar  amount  out  of  the  fourth  payment. — 
Held,  that  the  order  was  not  invalid  because  no  further  payments  outside 
of  the  order  were  made  on  the  mortgage ;  the  association  being  bound  and 
having  held  itself  in  readiness  to  make  advances  demanded  until  default 
of  the  mortgagor  or  abandonment  of  tihe  contract,  &c.,  so  that,  the  con- 
tract for  future  advances  being  in  force  at  the  time  of  the  assignment,  the 
first  paj-ment  thereunder  would  operate  as  the  third  payment,  and  the 
fourth  payment,  out  of  which  the  balance  was  payable,  would  become  due 
at  the  latest  when  the  association  directed  the  commencement  of  fore- 
closure proceedings. 


Heard  on  bills,  answer?  and  cross-bills  and  replications  and 
proofs. 

These  two  cases  (consolidated  for  the  purpose  of  hearing)  are 
foreclosures  of  two  advance  money  mortgages  given  to  a  build- 
ing and. loan  association  by  a  realty  company,  one  of  its  share- 
holders, on  procuring  the  loans,  and  the  principal  question  is 
whether  a  certain  order  given  by  the  realty  company  on  thte 
association  for  $1,165,  which  order  was  paid  by  the  association, 
can  properly  be  charged  as  an  advance  under  the  mortgages. 
The  propriety  of  the  payment  and  the  validity  of  the  order  is 
disputed  by  the  answers  and  cross-bills  of  the  realty  company 
and  of  grantees  to  whom  the  realty  company  conveyed  its  in- 
terest in  the  mortgaged  premises  and  shares  of  stock  after  the 
making  of  the  order  and  with  notice  of  it,  but  before  its  actual 
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payment  of  the  association.  The  payment  was  made  after  notice 
of  the  conveyance  hy  the  realty  company.  The  right  lo  deduct 
the  payment  depends,  in  my  judgment,  upon  the  decision  of  the 
question  whether,  as  between  the  mortgagor  and  conflicting 
claimants  under  it,  the  association  was  bound  to  pay  the  order 
as  an  equitable  assignment  prior  in  time  to  the  conveyances  and 
not  postponed  by  any  special  equities  of  the  subsequent  grantees. 
The  facts  proved  at  tlie  hearing  are  in  detail  substantially  as 
follows : 

On  or  about  July  Slst,  1910,  the  Fraenkel  Realty  Company 
executed  and  delivered  to  the  complainant,  the  Germania  Build- 
ing and  Loan  Association,  two  mortgages  securing  $4,500  each 
upon  two  separate  properties,  203  and  205  Runyon  street,  New- 
ark. The  loans  were  taken  out  in  connection  with  the  owner- 
ship of  shares  in  the  association,  and  in  the  application  for  one 
of  the  loans  of  $4,500,  in  answer  to  the  question,  "Is  any  por- 
tion of  this  loan  to  be  used  in  improving  the  property?"  The 
answer  was,  "To  be  used  to  erect  houses.''  The  applications 
were  granted,  the  applicant  agi*eeing»to  pay  a  bonus  or  premium 
of  two  per  cent,  besides  expenses  of  preparing  and  approving 
the  necessary  papers  by  counsel  of  the  association.  The  appli- 
cations were  made  on  May  16th,  and  the  loan  was  directed  to  be 
made  on  May  16th,  1910.  Bonds  and  mortgages  in  the  usual 
form  on  loans  to  members  were  prepared  and  executed.  The 
bonds  (in  the  penal  sum  of  $9,000  each)  were  conditioned  only 
for  the  payment  monthly  of  $23  (dues  on  the  twenty-three 
shares  of  the  association),  and  $22.50  interest  at  six  per  cent, 
on  the  principal  sum  of  $4,500,  and  also  fines,  forfeitures  and 
other  payments  due  as  holders  of  the  shares,  and  with  the 
further  provision  that  on  six  months'  default  in  the  payment  of 
interest,  the  principal  sum  should  become  due  at  the  option  of 
the  association.  The  mortgages  (in  the  usual  form)  secured 
payment  as  provided  in  the  bonds.  The  bonds  and  mortgages 
were  dated  June  20th,  1910,  and  the  first  monthly  payment  was 
fixed  for  July  11th,  1910,  but  the  mortgages  were  not  acknowl- 
edged until  July  14th,  1910,  and  together  with  the  bonds  seem 
to  have  been  actually  delivered  on  or  about  July  19th,  1910, 
when  the  first  payment  or  advance  of  $3,000  less  dues  and  in- 
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terest  upon  the  mortgages  was  made  to  the  realty  company  pur- 
suant to  'the  application.  .  The  mortgages  were  recorded  July 
21st,  1910.  By  two  written  assignments,  dated  June  28th, 
1910,  the  realty  company  also  assigned  to  the  association  its 
right  in  the  shares  of  stock  (represented  by  two  separate  cer- 
tificates for  twenty- three  shares  each),  each  assignment  being 
"as  collateral  security  for  a  loan  of  forty-five  hundred  dollars  on 
bond  and  mortgage."  These  assignments  were  delivered  to  the 
association  with  the  bonds  and  mortgages.  At  the  time  of  the 
original  application,  and  of  the  execution  of  the  mortgages, 
houses  were  in  the  process  of  construction  and  the  moiiigages 
were  intended  by  the  parties  as  mortgages  not  to  secure  the  im- 
mediate loans  of  the  money,  but  future  advances  thereon,  up  to 
the  amount  of  $4,500  on  each  mortgage  less  the  premium  and 
expenses.  This  imderstanding  is  clear  from  the  acts  of  the  par- 
ties under  the  application  and  mortgage,  and  by  the  granting  of 
the  loans  and  the  execution  and  delivery  of  the  assignments  of 
shares  and  bonds  and  mortgages  under  it,  the  association  be- 
came obligated,  in  my  judgment,  to  make  to  the  mortgagee  the 
future  advances  for  which  it  received  and  held  the  securities. 
As  to  the  terms  and  conditions  which  (as  between  the  mort- 
gagor and  mortgagee)  these  advances  were  to  be  made,  there  is 
no  evidence  of  any  formal  agreement  by  writing  or  otherwise, 
and  the  only  agreement  as  to  these  terms  and  conditions  is  the 
implied  condition,  derivable  from  the  nature  of  the  transaction 
and  the  status  of  the  parties  in  reference  thereto,  and  the  sub- 
sequent conduct  of  the  parties  relating  to  the  advances.  The 
advances  being  intended  to  be  made  on  buildings  in  the  course 
of  construction  which  (as  appears  by  the  application  for  loans) 
constituted  the  main  security  for  the  loans,  and  the  statutes 
relating  to  loans  by  the  association  to  its  members  being  limited 
to  first  liens  of  eighty  per  cent,  of  the  value  of  the  real  estate 
(P.  L.  1906  ch.  54;  Comp.  Stat.  p.  340  §  n),  it  is  clear  that  the 
conditions  as  to  future  advances  must  be  held  to  have  contem- 
plated that  at  the  time  of  making  any  future  advances,  the 
building  and  loan  association  had  the  right  to  require  that  the 
property  should  be  free  from  liens  and  of  a  value  twenty-five 
per  cent,  above  the  advance.    Upon  making  the  first  advance  of 
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$3,000,  on  July  18th,  1910,  a  committee  reported  in  favor  of 
making  an  advance  of  $1,500  on  each  house,  and  before  making 
it,  the  realty  company  delivered  releases  of  existing  liens  or 
postponement  of  any  mechanics'  liens  "then  existing  or  there- 
after arising"  for  work  or  materials  furnished  for  the  erection 
of  the  buildings  on  the  mortgaged  property.  These  were  dated 
July  Ist,  1910,  and  the  postponement  of  existing  or  future 
liens  was  signed  by  J.  N".  Hollo  way  &  Company  (among  others), 
to  whom  a  few  hundred  dollars  were  then  due,  and  the  release 
(of  existing  liens  only)  was  signed  by  Wolf,  Stewart  &  Com- 
pany (among  others),  to  whom  the  realty  company  at  that  time 
owed  about  $685  for  materials  furnished  for  these  buildings, 
*  and  to  whom  also  B.  Fraenkel  owed  at  that  time  an  individual 
account  for  material  furnished  by  them  to  him  for  other  build- 
ings. On  signing  this  release,  and  from  the  $3,000  payment  to 
the  realty  company,  Wolf,  Stewart  &  Company  received  a  pay- 
ment of  $1,000  by  the  check  of  Mr.  Gurney  (the  solicitor  of  the 
association),  dated  July  23d,  1910,  payable  to  the  realty  com- 
pany and  endorsed  to  Wolf,  Stewart  &  Company.  This  pay- 
ment was  credited  by  Wolf,  Stewai-t  &  Company,  not  to  the 
realty  company  account,  but  to  Fraenkel's  individual  account, 
and  therefore  still  left  the  realty  company  in  debt  for  the  $685 
due  on  the  materials  already  furnished  for  the  buildings  in 
question.  Out  of  the  first  payment  of  $3,000,  the  checks  given 
by  Mr.  Gurney  to  the  order  of  the  realty  company  (after  en- 
dorsement by  Fraenkel  as  president)  were  endorsed  by  him  in- 
dividually and  apparently  deposited  to  his  individual  credit,  to 
the  extent  of  $1,568,  the  association  not  imdertaking  through  its 
attorney  to  supervise  or  be  responsible  for  the  appropriation  of 
the  money  received  by  the  realty  company  on  the  delivery  by 
Fraenkel  of  the  releases  and  postponement  of  liens.  On  Au- 
gust 12th  another  payment  of  $2,000  on  account  of  the  mort- 
gage was  made  by  a  check  of  that  date,  given  by  the  association, 
payable  "to  the  order  of  B.  Fraenkel  Eealty  Co.,  or  Charles  B. 
Gurney,  Atty."  This  check  was  delivered  to  Mr.  Gurney,  the 
attorney  of  the  association,  and  after  endorsement  as  attorney, 
deposited  to  the  credit  of  his  individual  account  in  the  Federal 
Trust  Company.     The  minutes  of  the  association  do  not  show 
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any  otlier  report  by  the  committee  than  a  report  of  progress,  or 
any  direction  by  the  committee  or  the  board  for  this  payment 
to  tlie  realty  company  on  the  mortgage.  The  payment,  however, 
wa*  made  and  Mr.  Gnrney  subsequently  gave  his  checks,  dated 
August  13th,  1910,  one  of  $300  and  one  of  $1,700,  to  the  order 
of  the  realty  company,  which  checks  were  after  similar  endorse- 
ments, apparently  deposited  or  used  by  B.  Fraenkel  individually. 
No  further  releases  or  postponements  of  liens  seem  to  have  been 
delivered  in  connection  with  this  furtlier  payment  to  the  realty 
company.  On  August  23d,  1910,  the  realty  company  (by  Fraen- 
liel,  its  president)  signed  and  delivered  to  J.  N.  Holloway,  then 
trading  as  Union  Lumber  Company,  the  following  order: 

"Newark,  N.  J.,  Aug.  23,  1910. 
**Gertnania  B.  d  L.  A»«n., 
"Newark,  y.  J.: 
"You  may  please  pay  to  Union  Lumber  Co.  $582.50  out  of  3rd  payment 
and  $582.50  out  of  the  4th  payment,  total  $1,165.11  on   (2)   mortgages 
$4,500  each  now  being  taken  by  you  on  properties  203  and  205  Runyon 
St.,  Newark,  N.  J. 

"B.  Fbaenkel  Realty  Co., 

"B.  Fraenkel,  Prestr 

At  the  time  of  receiving  the  order,  notes  of  the  realty  com- 
pany had  been  given  to  the  Union  Lumber  Company  for  the 
amount,  one  of  which,  for  $448,  was  due  on  the  date  of  the 
order,  and  two  otliers  due  thereafter,  one  for  $522.11,  due  Sep- 
tember 14th,  and  one  for  $195,  due  September  2d.  The  Union 
Lumber  Company  signed  on  August  23d  an  agreement  that  on 
payment  from  the  loan  association  of  the  order  for  $1,165.11 
on  that  date,  they  would  return  their  notes.  Shortly  afterwards 
Holloway,  individually,  and  trading  as  Union  Lumber  Company, 
assigned  to  Herman  C.  Schneider,  his  claim  of  $1,165.11  against 
the  realty  company  and  also  the  above  order,  authorizing  him  to 
sign  all  releases  and  give  all  acquittances  and  receipts  for  the 
same  to  any  claims  for  lumber  sold  to  the  realty  company  for 
said  houses.  This  assignment,  expressed  to  be  for  one  dollar 
and  other  valuable  considerations,  was  actually  signed  and  de- 
livered after  the  date  of  the  order  (August  23d),  but  was  dated 
August  15th,  1910,  by  direction  of  Mr.  Schneider,  in  order  to 
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make  it  of  a  date  of  some  claim  he  had  against  Mr.  Holloway. 
Mr.  Schneider  seems  to  have  had  business  dealings  with  Hollo- 
way  and  the  Union  Lumber  Company,  and  says  that  he  received 
many  notes  from  the  Union  Lumber  Company,  but  cannot  tell 
whether  he  received  the  three  notes  referred  to  in  the  agreement 
of  August  23d.  This  order  does  not  seem  to  have  been  formally 
presented  to  the  association  at  the  time  of  its  delivery,  but  it 
was  delivered  with  its  assignment  to  Mr.  Schneider,  wlio,  at 
that  time,  was  and  still  is  the  president  of  tlie  association.  On 
September  23d,  1910,  the  association  drew  another  check  for 
$4,000  (being  the  amount  of  the  balance  of  tlie  entire  loan  of 
$9,000),  this  check  being  like  its  previous  checks,  drawn  payable 
"to  the  order  of  B.  Fraenkel  Realty  Co.,  or  Charles  B.  Gurney, 
Atty./'  and  it  was  delivered  to  Mr.  Gurney.  Payment  of  this 
or  any  other  amount  on  account  of  the  loan  was  not  directed  to 
be  made  by  the  directors  or  officers  of  the  association,  and  Mr. 
Gumey's  statement  is  that  the  check  was  given  for  the  purpose 
of  closing  the  books  for  the  annual  statement,  and  making  the 
statement  of  loans  agree  with  the  secretary's  annual  report. 
The  final  payment  on  the  loan  could  not,  according  to  the  usual 
practice  of  the  association,  have  been  made  until  after  the 
buildings  were  finished  and  the  payment  was  recommended  by 
the  committee  in  charge  of  the  loan  and  the  approval  of  the 
board.  At  this  time  the  buildings  were  not  finished,  and  after- 
wards and  before  any  further  payments  to  the  realty  company, 
as  contemplated  by  the  order,  the  realty  company  discontinued 
work  on  the  buildings,  and  by  assignments  dated  January  7th, 
1911,  assigned  to  Wolf,  Stewart  &  Company  and  Vreeland- 
Keamey  Lumber  Company,  defendants  in  this  suit,  its  interest 
in  the  stock  of  the  association  assigned  by  it  as  collateral  se- 
exxrity  for  the  two  loans  of  $1,500  each,  and  authorized  and 
directed  the  association  to  credit  all  past  and  future  payments 
on  the  stock  to  the  assignees,  and  also  to  pay  to  the  assignee  the 
balance  of  the  money  due  to  it  on  account  of  the  loans.  Sub- 
sequently, and  by  deed  dated  January  24th,  1911,  the  realty 
company  conveyed  to  the  same  persons  the  mortgaged  premises 
"expressly  subject  to  all  encumbrances  now  thereon."  These 
transfers  were  made,  as  Fraenkel  and  Wolf  both  say,  upon  an 
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agreement  that  the  grantees  were  to  take  over  what  the  realty 
company  had  and  finish  the  buildings.  Fraenkel  says  also  that 
the  grantees  were  to  sell  the  buildings,  pay  all  the  claims,  and 
if  there  was  any  surplus,  turn  it  over  to  him.  At  the  time  of 
the  conveyance,  the  realty  company  still  owed  to  Wolf,  Stewart 
&  Company,  one  of  the  grantee?,  $685,  and  also  owed  the  other 
grantees,  the  Vreeland-Kearney  company,  for  materials  fur- 
nished the  houses,  but  the  amount  then  due  therefor  to  this 
company  is  not  proved.  On  taking  the  conveyance  no  additional 
consideration  was  given,  and  according  to  the  evidence  of  Mr. 
Schneider,  which  is  not  controverted  by  Mr.  Wolf,  the  latter,  at 
the  time  of  taking  the  conveyance,  knew  that  the  order  to  the 
Union  Lumber  Company  for  $1,165  had  been  previously  given 
by  the  realty  company.  At  the  time  of  these  conveyances,  by 
which  the  realty  company  turned  over  the  premises,  the  build- 
ings were  unfinished,  but  the  realty  company  had,  according  to 
Praenkers  evidence,  expended  over  $8,000  on  the  buildings,  be- 
sides $1,000  for  the  lots.  On  January  26th,  1911,  two  days 
after  the  date  of  the  deed,  Mr.  Gurney,  who  had  retained  the 
check  of  the  association  for  $4,000  since  its  delivery  to  him, 
September,  1910,  deposited  the  check  to  the  credit  of  his  per- 
sonal account  in  tlie  Fidelity  Trust  Company.  On  the  6th  of 
February,  1911,  a  special  meeting  of  the  association  was  called, 
of  which  Mr.  Wolf  had  notice,  and  at  which  the  matter  of  pay- 
ing the  order  for  $1,165.11  was  taken  up.  Mr.  Wolf  at  this 
meeting  protested  against  the  payment  of  the  order  until  after 
the  buildings  were  finished,  and  either  at  this  meeting  or  before, 
the  association  seems  to  have  been  notified  of  the  transfer  of  the 
mortgaged  premises  and  of  the  shares  by  the  realty  company, 
and  that  the  grantees  proposed  to  finish  the  buildings.  And  at 
this  meeting  Mr.  Schneider  applied  for  payment  of  the  order, 
and  offered  his  personal  bond  for  $18,000  to  secure  the  asso- 
ciation against  losses  on  the  loans,  and  also  agreed  to  complete 
the  buildings  "against  the  lumber  bill  of  Holloway  Lumber 
Company,  $1,165.''  Over  the  protest  of  Mr.  Wolf,  and  declin- 
ing to  hear  his  counsel,  who  had  attended  for  the  purpose,  the 
board  directed  the  payment  of  tlie  order,  and  pursuant  to  this 
direction  Mr.  Gurnev,  on  the  followin<^  dav,  ^ave  liis  check  for 
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the  amount  of  the  order,  $1,165.11,  to  Schneider,  the  bond  of 
Mr.  Schneider  having  been  given.  On  the  20th  of  February,  a 
written  notice  was  served  on  the  association,  on  behalf  of  Wolf, 
Stewart  &  Company,  the  Vreeland-Keamey  Lumber  Company 
and  the  realty  company,  notifying  them  (among  other  things) 
that  the  lumber  company  and  Wolf,  Stewart  &  Company  held 
the  legal  title  to  the  mortgaged  premises  and  were  the  owners 
of  the  stock  given  to  the  association  as  collateral  for  the  two 
mortgages  of  $4,500  each;  that  these  mortgages  were  for  con- 
struction loans  to  be  used  in  erecting  and  finishing  the  build- 
ings, and  that  the  amount  still  due  on  tlie  mortgages  waf^  not 
sufficient  to  finish  the  buildings  and  pay  the  order  of  the  lumber 
company  assigned  to  Mr.  Schneider,  the  president  of  the  asso- 
ciation; that  only  a  small  part,  if  any,  of  the  amount  repre- 
sented by  the  order,  was  for  materials  used  in  the  buildings,  and 
that  the  order  was  void  and  of  no  effect.  The  notice  also  de- 
manded a  statement  of  the  amount  due  on  the  mortgages,  and 
that  the  association  use  the  amount  represented  by  the  mort- 
gages in  finishing  the  buildings  and  the  (payment  of  the)  lien 
claims  against  them.  After  their  protest  and  notice,  the  gran- 
tees proceeded  to  finish  the  buildings  at  their  own  expense. 
Wolf,  Stewart  &  Company  expending  $1,263.69,  and  the  other 
grantees,  $2,091.55.  Plans  and  specifications  for  the  buildings 
to  be  constructed  had  been  given  to  the  association  on  the  ap- 
plication for  the  loan,  and  according  to  the  estimates  on  these 
plans,  made  by  the  realty  company,  the  value  of  the  buildings 
was  to  be  $11,400.  The  committee  in  granting  the  loan  esti- 
mated their  value  at  $10,400.  Assuming  Praenkel's  evidence, 
which  is  not  contradicted,  to  be  correct,  that  he  had  expended 
$8,000  on  the  buildings  at  the  time  of  transferring  the  property, 
and  taking  cost  as  a  basis  of  estimating  the  value  at  the  time  of 
ordering  the  payment  of  $1,165.11,  on  February  6th,  1911,  the 
advance  of  this  additional  amount  would  clearly  have  been 
within  the  statutory  limit  of  eighty  per  cent,  of  the  value  of 
the  property.  The  dues  and  interest  on  the  shares,  while  the 
realty  company  held  them,  had  been  retained  by  Mr.  Gumey 
on  the  moneys  received  by  him  for  payment  to  the  realty  com- 
j>any,  and  the  dues  and  interest  for  August  and  September, 
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1910,  being  $182,  as  well  as  the  premium  on  the  loan,  were 
charged  by  him  against  the  payment  of  $4,000  made  to  him  by 
the  check  of  the  association  on  September  23d,  1910,  under  the 
circumstances  above  stated. 

Neither  the  realty  company  nor  its  assignees  and  gi-antees 
ever  paid  any  interest  or  dues,  as  required  by  the  terms  of  the 
bond  and  mortgage,  after  September,  1910,  and  on  July  17th, 

1911,  after  more  than  the  six  months'  default  limited  by  the 
mortgage,  the  association  exercised  its  option  under  the  mort- 
gage of  declaring^ the  whole  principal  due,  and  directed  bills  to 
foreclose  the  mortgages,  which  were  filed  August  14th,  1911. 

On  August  2l8t,  1911,  Mr.  Gumey  returned  to  the  association 
the  balance  of  the  $4,000  payment  m^de  to  him  in  September, 
1910,  after  deducting  the  payment  of  the  order. 

Complainant  claims  as  due  upon  the  mortgages  the  amounts 
actually  advanced  to  the  realty  company  thereon,  including  the 
$1,165  order,  together  with  the  premium  on  the  loan  and  in- 
terest and  dues,  payable  under  the  terms  of  the  mortgage,  up  to 
July  17th,  1911,  being  $7,002.59,  with  interest  on  that  sum 
from  that  date. 

Defendants  deny  the  validity  of  the  payment  of  the  order  as 
an  advance  under  the  mortgage,  and  also  claim  that  only  the 
actual  advances  to  the  realty  company  are  recoverable  imder  the 
mortgages. 

Mr.  Chnrles  B,  Qwney  and  Mr.  Frank  E.  Bradner,  for  the 
complainant. 

Mr.  Hugo  Woenier,  for  the  defendants. 

Emery,  Y.  C.  (after  statement  of  facts  and  issues). 

Mortgages  to  secure  future  advances  are  valid,  but  where  it 
is  entirely  optional  with  the  mortgagee,  whether  to.  make  future 
advances  or  not,  advances  made  after  notice  of  a  subsequent  en- 
cumbrance or  transfer  are  not  chargeable.  Eeintze  v.  Bentley, 
SJf  N.  J.  Eg.  (7  Stew.)  562,  666  (Court  of  Errors  and  Appeals, 
JS81).  This  case  at  bar  raises  the  different  question  as  to  the 
rights  of  conflicting  claimants  under  the  mortgagor  where,  on  the 
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delivery  of  the  mortgages  the  advance  was  not  optional.  On  the 
facts  above  stated,  and  in  view  of  the  application  for  loan  and  the 
granting  thereof,  and  the  actual  execution  and  delivery  of  the 
bonds  and  mortgages,  it  is  clear  that  the  mortgages  in  question 
were  mortgages  upon  which  the  mortgagee,  the  association,  was 
obligated  on  its  part  to  make  advances  to  the  realty  company 
to  the  extent  of  the  mortgages.  That  the  mortgages  were  of 
this  character  is  not  contested  by  defendants'  brief,  but  the 
right  to  charge  the  payment  of  the  order  as  an  advance  under 
the  mortgage  is  disputed  upon  several  grounds : 

First,  Because  the  association  had  no  right  to  make  advances 
or  payments  under  the  mortgages,  except  for  the  payment  of 
debts  incurred  in  the  erection  of  the  houses  on  the  mortgaged 
premises.  If  this  were  a  question  between  lien  claimant  and 
mortgagee  under  their  lien  law,  as  to  their  respective  rights  under 
advance  money  mortgages  (P.  L.  1S95  p.  313) y  the  objection 
might  be  good,  but  as  between  mortgagee  and  mortgagor  and 
those  claiming  under  the  latter  by  astignment,  the  provisions  of 
this  statute  limiting  the  mortgagee's  rights  are  not  applicable, 
and  their  rights  are  to  be  governed  by  the  general  principles  re- 
lating to  advance  money  mortgages.  Any  right  of  the  association 
to  control  over  the  application  of  the  advances  was  only  incidental 
to  their  right  to  sufficient  security  for  the  loan,  and  was  a  right, 
the  exercise  of  which  (as  between  them  and  the  mortgagors)  was 
optional  as  being  intended  solely  for  their  protection. 

It  was  not  a  right  which  the  association  could  be  required 
to  exercise  for  the  benefit  of  the  mortgagors,  or  aa  between  ad- 
verse claimants  under  them.  On  none  of  the  previous  advances 
had  any  such  right  of  control  been  recognized,  and  the  realty 
company  on  receiving  them  had  apparently  used  them  (or  a 
large  part  of  them)  to  pay  debts  not  arising  out  of  the  construc- 
tion of  the  buildings,  and  $1,000  of  the  first  advance  was  paid 
to  Wolf,  Stewart  &  Co.,  who  applied  it  to  FraenkeFs  individual 
account,,  leaving  the  amount  then  due  for  material  used  in  the 
buildings  ($685)  still  unpaid,  and  due  when  they  took  over  the 
property. 

Second,  Because  it  was  an  advance  made  after  notice  of  the 
conveyance  of  the  premises  subject  to  the  mortgages  to  the  de- 
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feiidants  and  against  their  protest.  'Phis  contention  is  based 
on  the  claim  that  the  grantees  took  the  premises  subject  only 
to  the  advances  then  actually  made  by  the  mortgagors,  and 
i<rnores  any  rights  in  the  mortgagors,  or  those  claiming  under 
them,  to  any  of  the  future  advances,  except  to  the  extent  to 
which  these  rights  have  been  actually  realized  or  carried  out,  at 
tlie  time  of  the  conveyance.  As  it  seems  to  me,  this  claim  is 
not  well  founded,  and  for  this  reason :  The  right  of  the  mort- 
gagor at  any  fixed  or  specific  time  to  future  advances  under  the 
mortgage  is  a  property  right  existing  at  that  time,  and  as  such 
is,  in  equity  at  least,  assignable.  And  when  the  mortgagor  has 
duly  assigned,  either  wholly  or  in  part,  his  right  thereafter  per- 
sonally to  receive  the  advances,  the  assignee  is  entitled  to  re- 
ceive the  advances  from  the  mortgagee,  and  is  so  entitled  by 
virtue  of  the  assignment  and  as  deriving  right  thereto  at  that 
time. 

Aj^  to  the  vesting  and  priority  of  estates  and  rights  the  gen- 
eral rule  applicable  both  in  law  and  equity,  as  between  the  as- 
signor or  those  standing  in  his  stead  and  the  assignee  is  "qui 
prior  est  iemjfore  potior  est  jure/'  Jenkinson  v.  N,  Y,  Finance 
Co.,  79  X.  J.  Eq.  (9  Buck.)  2^7  {1911). 

Tlie  precise  question  then  is  not,  as  defendants  claim,  whether 
under  a  mortgage  for  future  advances,  the  mortgagor  or  his 
grantees  have  generally  the  right  to  require  future  advances  to 
be  discontinued,  but  whether  the  mortgagor  having  assigned  to 
one  person  for  value  the  right  to  a  portion  of  the  future  ad- 
vances to  which  he  is  at  the  time  of  the  assignment  entitled,  has 
himself  the  right  to  revoke  the  order  or  does,  by  a  subsequent 
conveyance  of  the  mortgaged  property  to  a  grantee  standing 
only  on  the  assignor's  rights,  confer  on  such  grantee  the  right  to 
countermand  the  advance  previously  directed  by  the  grantor,  and 
solely  upon  the  ground  that  it  has  not  been  paid. 

The  grantees  of  the  mortgaged  property  in  this  case  were  also 
assignees  of  the  shares  of  stock  and  of  the  mortgagor's,  right  to 
future  advances  payable  by  the  mortgagee  after  the  assignment, 
and  having  notice  of  the  previous  assignment,  stand  in  the  stead 
of  the  assignor,  and  payments  on  orders  previously  given  which 
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were  valid  assignments  as  against  the  realty  company,  are  also 
valid  as  against  them. 

My  view  is  that  after  a  valid  assignment  of  future  advances 
neither  the  assignor  nor  the  subsequent  assignee,  standing  only 
on  his  rights,  has  the  right,  as  against  the  prior  assignee,  to  re- 
voke the  assignment.  This  conclusion  leads  to  the  considera- 
tion of  the  third  objection. 

Third.  That  the  order  itself  does  not  operate  as  an  equitable 
assignment.  Neither  of  the  two  reasons  relied  on  to  support 
this  objection  is  valid.  The  first  is  that  the  order  is  not  an 
imperative  direction  for  payment  out  of  any  fund,  its  language 
being:  '^'ou  may  please  pay  to  Union  Lumber  Company 
$582.50  *  *  *  out  of  third  payment,  and  $582.50  out  of 
fourth  payment,  total  $1,165.11,  on  two  mortgages,*'  &c.  No 
particular  form  of  words  is  necessary  to  constitute  an  equitable 
assignment,  and  if  the  writing  or  act  indicates  the  intent  of 
the  assignor  to  make  an  appropriation  of  the  fund  or  part  of  it, 
it  will  in  equity  be  enforced  as  an  assignment.  We(wer  v.  At- 
Ian-tic  Roofing  Co,  (V ice-Cham cellor  Orey,  1898),  67  N,  J.  Eq, 
{12  Dick.)  547,  and  cases  cited  (at  p.  653).  The  test  to  be 
applied  in  the  case  is  whether  the  contract  or  agreement  in  ques- 
tion between  the  assignor  and  the  assignee  authorized  the  de- 
positary of  the  fund  to  pay  it  directly  to  the  assignee  without 
the  further  intervention  of  the  debtor  or  party  originally  en- 
titled to  it.  Lanigan  v.  Bradley  &  Currier  Co.  (Vice-Chan- 
cellor  Pitney,  1892),  50  N.  J.  Eq.  (5  Dick.)  201,  206.  Treated 
merely  as  a  matter  of  its  construction,  the  written  order  meets 
this  test.  So  far  as  the  form  of  the  order  is  concerned,  and 
for  the  purpose  of  directing  control  of  the  fund,  authority  to 
the  depositary  to  make  the  payment  to  the  assignee  is  equally 
effective  with  a  positive  direction  to  pay.  And  where  there  is 
a  good  consideration  for  the  assignment,  the  real  nature  of  the 
transaction  rather  than  the  mere  form  of  it,  including  all  the 
acts  of  the  parties  in  reference  thereto,  as  well  as  the  written 
documents  must,  as  between  them,  be  considered  to  decide  the 
question  of  assignment.  Malcolm  v.  Scott,  8  Jur.  288;  S  Ear. 
39  (Vice-Chancellor  Wigram,  18J^).  The  Union  Lumber  Com- 
pany, the  name  under  which  J.  N.  Holloway  carried  on  busi- 
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ness,  had  furnished  materials  for  the  construction  of  the  build- 
ing at  the  time  of  the  first  $3,000  payment  to  the  realty  com- 
pany under  the  mortgage,  and  had  for  the  realty  company's 
benefit  postponed  its  existing  and  future  liens  to  the  mortgages 
in  question,  in  order  that  it  might  receive  this  payment.  And 
at  the  time  of  receiving  the  order  in  question  the  lumber  com- 
pany further  agreed  upon  payment  to  deliver  up  certain  notes 
of  the  realty  company,  one  of  which  was  due  on  the  receipt  of 
the  order.  Substantially  the  order  was  delivered  as  security  for 
existing  and  future  debts  for  part  of  which  security  was  released, 
and  it  was  therefore  upon  good  consideration.  The  second 
reason  urged  against  the  validity  of  the  order  as  an  assignment 
is  that  the  order  authorizes  or  directs  payment  out  of  the  third 
and  fourth  payments  on  the  mortgages,  and  it  is  claimed  that 
as  no  further  payments  (outside  of  the  order)  were  ever  made 
under  the  mortgage,  the  orders  were  not  according  to  their 
terms  ever  effective.  There  has  been  no  proof  as  to  any  agree- 
ment between  the  realty  company  and  the  association  in  refer- 
ence to  the  number  and  time  of  payments,  and  as  to  number  of 
payments  the  only  proof  is  that  by  two  previous  payments  a 
portion  of  the  advances  had  been  made.  At  the  time  of  giving 
the  order  the  realty  company  were  proceeding  in  the  construc- 
tion of  the  buildings  and  the  association  also  still  held  itself  in 
readiness  to  make  the  advances,  and  did. in  fact  subsequently 
and  while  the  realty  company  was  still  constructing  the  build- 
ings, set  aside  funds  by  its  check  to  Mr.  Gurney  for  the  balance 
of  the  advances.  The  association  on  its  part  was  obligated  to 
continue  the  mortgage  as  one  for  future  advances  until  by  six 
montlis'  default  of  the  realty  company  or  its  assignees  and 
grantees  to  make  the  payments  required  by  the  mortgage,  or  for 
some  other  abandonment  of  the  contract  by  the  mortgagor,  the 
principal  of  the  mortgage  became  due  and  the  contract  for 
future  advances  terminated  by  the  act  of  the  realty  company  or 
its  grantees.  At  the  time  of  directing  the  payment  the  obliga- 
tion for  future  advances  was  still  in  force  and  the  right  to 
them  had  been  assigned  to  and  was  held  by  the  grantees  who 
gave  notice  of  their  rights.  The  grantees  protested  against 
the  payment  of  the  order  at  any  time  or  out  of  any  funds,  on  the 
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ground  that  if  paid  there  would  not  be  money  enough  left  to 
finish  the  buildings,  but  did  not  then  abandon  or  give  up  the 
contract  for  future  advances  under  the  mortgage.  The  sub- 
sequent abandonment  of  the  contract  for  future  advances  by 
the  grantees,  by  their  failure  to  make  the  payments  called  for 
by  the  mortgages,  did  not  give  them  or  the  realty  company  the 
right  as  against  the  association,  or  against  the  prior  assignees 
of  the  future  advances,  to  set  up  that  the  time  for  third  and 
fourth  payments  never  arrived.  If  the  contract  for  future  ad- 
vances was  in  force,  the  payment  in  question  was  in  fact  the 
third  payment,  out  of  which  one-half  of  the  order  was  payable, 
and  the  fourth  payment,  out  of  which  the  balance  was  payable, 
would  become  due,  at  the  latest,  when  the  foreclosure  was  di- 
rected, and  the  whole  amount  of  the  order  being  then  due  and 
payable,  the  complainant  was  then  entitled  to  recover  the  amount 
paid  on  the  order  as  an  advance  to  the  realty  company  under  the 
mortgages. 

Decree  including  this  payment  will  be  advised,  and  the 
amount  due  will  be  settled  on  the  usual  basis,  including  in- 
terest, dues,  &c.,  up  to  the  time  of  complainant^s  exercising  its 
option  of  declaring  the  principal  due  because  of  default. 


MuNN  &  Company   (a  corporation), 

V. 

The  Americana  Company  et  al. 

[Decided  August  Oth,  1913.] 

1.  Where  a  corporation  which  succeeded  a  partnership  of  the  same 
name  claimed  the  right  to  use  the  name  "Scientific  American,"  which  had 
been  previously  owned  by  the  partnership,  parol  evidence  that  the  trans- 
fer of  the  partnership  assets  to  the  corporation  included  the  rigiht  to  the 
nse  of  such  name  was  sufficient  to  sustain  a  finding  that  the  corporation 
o^  ned  the  name,  in  the  absence  of  any  objection  thei-eto  or  insistence  by 
defendants  that  the  transfers  should  be  produced. 
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2.  Where  complainants,  engaged  in  the  issaance  of  a  periodical  known 
as  "Scientific  American/'  authorized  defendants,  by  written  contracts  for 
a  consideration,  to  use  the  name  "Scientific  American  Compiling  Depart- 
ment'' in  the  compiling  and  sale  of  a  scientific  encyclopedia  called  the 
"Americana,"  before  suQh  contracts  were  finally  determined  in  June,  1911, 
defendants  were  not  entitled  to  use  such  name  in  editions  of  the  work  put 
out  after  that  time,  except  to  show  that  the  original  work  had  been  com- 
piled in  connection  with  complainants'  bureau. 

3.  Where  defendants'  right  to  use  the  words  "Scientific  American"  in 
connection  with  the  sale  of  subsequent  editions  of  a  scientific  encyclopedia 
terminated  in  June,  1911,  and  complainants  showed  instances  of  loss  of 
advertising  or  subscriptions  as  a  result  of  dissatisfaction  with  the  en- 
cyclopedia, and  also  that  defendants'  further  use  of  the  name  was  calcu- 
lated to  injure  complainants'  property,  and  would  probably  expose  com- 
plainants to  risk  or  liability,  injunction  was  the  proper  remedy. 

4.  Where  defendants,  in  compiling  a  scientific  encyclopedia,  procured  the 
right  from  complainants,  which  published  the  "Scientific  American,"  to 
put  out  the  encyclopedia  under  the  name  "Scientific  American  Compiling 
Department,"  defendants'  right  to  use  the  name  depended  solely  on  con- 
tract, so  that  on  the  termination  thereof  defendants  were  not  entitled  to 
longer  use  the  name  in  connection  with  subsequent  editions  of  the  work, 
both  on  the  principle  of  estoppel,  and  on  the  theory  that  to  longer  use 
the  same  would  tend  to  mislead  the  public. 

5.  A  corporation,  in  assuming  a  name  in  which  to  carry  on  its  business 
of  publication,  has  no  right  to  adopt  a  name  which,  prima  facie  without 
explanation,  will  fairly  indicate  to  a  person  dealing  with  it,  of  average  and 
ordinary  intelligence,  that  the  work  is  the  publication  of  another,  since 
the  restriction  on  the  selection  and  use  of  corporate  names  or  methods  of 
business,  tending  to  deceive  the  public,  are  independent  of  statutory 
restriction,  and  additional  thereto,  and  may  be  enforced  on  behalf  of  per- 
sons to  whom  the  use  of  the  name  would  occasion  injury. 

6.  Where  a  contract  authorizing  defendants  to  use  the  words  "Scien- 
tific American"  in  connection  with  the  sale  of  a  scientific  encyclopedia 
finally  terminated  in  June,  1911,  the  fact  that  complainants  delayed  filing 
a  bill  to  enjoin  defendants'  continued  use  of  the  name  until  December. 
1911,  which  delay  was  due  largely  to  time  required  to  procure  evidence, 
was  insufiScient  to  charge  complainants  with  laches. 

7.  An  injunction  restraining  the  further  use  of  the  name  "Scientific 
American"  in  the  corporate  name  of  a  corporation,  putting  out  a  scientific 
encyclopedia,  which,  under  contract  with  complainants,  had  previously 
been  published  as  coming  from  complainants'  compiling  department  under 
the  name  "Scientific  American  Compiling  Department,"  would  not  be 
denied  on  the  ground  of  hardship,  where  the  hardship  or  injury  to  such 
corporation  from  the  discontinuance  of  the  name,  if  any,  would  be  brought 
about  by  its  acts  in  increasing  its  stock  and  taking  over  the  assets  and 
contracts  of  another  corporation,  which  had  previously  published  the  en- 
cyclopedia, after  the  contracts  authorizing  the  use  of  the  name  had 
expired. 
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Heard  on  bill,  answers,  replication  and  proof?. 

Munn  &  Company,  a  New  Jersey  corporation,  are  the  owners 
and  publishers  of  the  "Scientific  American/'  a  weekly  publica- 
tion, commenced  under  that  name  ii^  the  year  1845  by  Munn  & 
Company,  a  partnership,  and  continued  until  the  present  time. 
The  New  Jersey  corporation  have  published  the  "Scientific 
American'^  since  1900,  when  they  took  over  the  property  and 
business  of  a  New  York  corporation  of  the  same  name,  which 
had  been  there  incorporated  in  1896,  and  which  had  then  taken 
over  the  publication  and  the  business  of  the  partnership  called 
Munn  &  Company,  who  founded  the  enterprise  in  1845.  The 
complainant  corporation  also  issue  at  the  present  time  other 
publications  besides  the  "Scientific  American,^'  these  being  "The 
Scientific  American  Supplement,"  a  periodical  similar  in  gen- 
eral character,  and  "American  Homes  and  Gardens,"  formerly 
the  "Scientific  American  Building  Monthly/'  and  have  also  pub- 
lished books,  these  being  "The  Scientific  American  Encyclopedia 
of  Beceipts"  and  "The  Scientific  American  Encyclopedia  of 
Formulas."  By  its  charter  it  is  authorized  generally  to  manu- 
facture, publish  and  sell  newspapers  and  other  publications. 
The  general  character  and  scope  of  the  "Scientific  American"  is 
the  treatment  of  scientific  and  industrial  subjects,  mechanical 
news,  inventions,  chemistry,  astronomy,  engineering  news,  &c. 
It  is  probably  the  oldest  of  the  American  publications  of  this 
character  and  has  a  circulation  of  at  least  fifty  thousand  all  over 
the  United  States,  Canada  and  British  possessions,  besides  a 
large  foreign  circulation.  The  bill  is  filed  against  three  corpo- 
rate defendants,  the  Americana  Company,  a  Maine  corporation, 
the  Americana  Company,  a  New  York  corporation,  and  "The 
Scientific  American  Compiling  Department,"  a  New  Jersey  cor- 
poration, and  one  individual  defendant,  Eobert  S.  Peole,  an 
officer  of  the  corporation,  alleged  to  be  the  promoter  of  them  all. 

The  defendant  companies  are  all  publishing  companies  which 
were  formed  at  different  times  in  connection  with  the  publication 
of  an  encyclopedia  called  the  "Encyclopedia  Americana,"  or, 
later,  "The  Americana/'  the  publication  of  which  was  originally 
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projected  by  the  defendant,  Peale,  under  the  name  of  "The  In- 
ternational Society,"  of  which  he  was  the  president. 

For  several  years  the  use  of  the  name  "Scientific  American'^ 
in  some  connection  with  the  placing  of  the  encyclopedia  upon 
the  market  was  under  contracts  made  by  the  complainant  with 
the  American  Company  of  New  York,  or  its  predecessor,  the 
International  Society.  This  continued  from  November,  1902, 
until  June,  1911,  when  the  last  contract  was  formally 'terminated 
and  complainants  refused  to  receive  payments  under  it.  At 
that  time,  and  at  the  time  of  filing  the  bill  (December  28th, 
1911),  the  edition  of  the  encyclopedia  being  placea  on  the 
market  bore  on  the  title  page  as  publisher  the  name  "Scientific 
American  Compiling  Department."  The  title  itself  of  the  book 
was  then  "The  Americana."  Complainants  had  at  and  before 
the  formal  termination  of  the  contract  demanded  the  discon- 
tinuance of  the  use  of  the  name  "Scientific  American"  in  con- 
nection with  the  publication,  and  this  not  being  complied  with, 
filed  the  bill.  The  main  object  of  the  bill  is  to  enjoin  the  use 
in  any  manner  of  the  name  "Scientific  American"  by  any  of  the 
defendants  in  connection  with  the  corporate  title  or  with  any  of 
their  publications.  The  complainants  put  their  right  to  relief 
upon  the  grounds : 

First.  That  the  right  to  use  the  name  "Scientific  American" 
was  never  granted  to  the  corporate  defendant  "Scientific  Ameri- 
can Compiling  Department." 

Second.  That  the  name  is  a  trade  name  of  complainants,  to 
which  they  have  a  property  right,  and  which  cannot  be  uj^ed  by 
^ny  of  the  defendants  without  consent,  after  the  termination  of 
the  contract. 

Third.  That  the  use  of  the  name  has  subjected  and  will  con- 
tinue to  subject  complainants  to  loss,  injury  and  damage,  and  is 
a  fraud  on  complainants  and  on  the  public,  entitling  them  to 
injunction  and  equitable  relief. 

As  to  the  right  to  the  use  of  the  name  in  the  corporate  title, 
and  for  all  corporate  purposes,  defendants  claim — first,  an  abso- 
lute legal  right  to  its  selection  and  to  its  continuance,  without 
reference  to  any  right  under  the  contracts;  and  as  to  the  use  of 
the  name  in  connection  with  the  publication  and  placing  of  the 
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encyclopedia  npon  the  market,  they  further  claim — second,  that 
the  situation  and  circumstances  connected  with  the  use  of  the 
name  for  this  purpose  by  virtue  of  the  contracts  and  the  course 
of  business  with  complainants  thereunder  has  been  such  as  to 
entitle  them  to  continue  this  use  of  the  name  in  connection  with 
the  '^Americana/'  notwithstanding  the  termination  of  the  con- 
tract; third,  that  complainants  having  failed  to  show  any  loss 
or  damage  by  reason  of  this  use  of  the  name  in  connection  with 
the  defendants'  publication,  is  not  entitled  to  equitable  relief 
by^  injunction.  As  further  defences  they  set  up  estoppol  and 
laches  as  bars  to  equitable  relief,  in  case  it  should  be  held  that 
the  use  of  the  name  ^'Scientific  American"  by  either  of  them  is 
without  legal  right. 

The  case,  in  my  judgment,  turns  largely  upon  the  question  of 
the  effect  of  the  contracts  and  the  course  of  dealing  under  them, 
in  reference  to  the  publication  of  the  "Americana/'  either  as 
qualifying  any  right  complainants  may  originally  have  had  to 
the  exclusive  use  of  the  name  or  words  "Scientific  American," 
in  connection  with  any  publication,  or  as  qualifjdng  the  relief 
they  may  be  entitled  to  on  this  bill.  And  a  statement  in  some 
detail  will,  therefore,  be  necessary  in  reference  to  the  contracts 
and  course  of  dealing,  and  also  in  reference  to  the  acts  and  con- 
duct bearing  on  the  defences  of  estoppel  and  laches. 

(Here  follows  a  statement  of  the  evidence  in  detail.) 

Messrs.  Fort  &  Fort  and  Mr,  Masten  and  Mr.  Hamilton  (of 
the  New  York  bar),  for  the  complainants. 

Messrs.  McCarter  £  English  and  Mr.  Thomas  P.  McKenna, 
for  the  defendants. 

Emery^  V.  C.  (after  statement). 

A  preliminary  objection  was  raised  at  the  hearing,  that  com- 
plainants had  failed  to  prove  any  right  or  title  to  the  use  of 
the  name  "Scientific  American"  as  a  trade  name  or  trade  mark 
for  their  publications  or  otherwise,  because  of  the  failure  to 
proTC  a  conveyance  of  the  same  from  Munn  &  Company,  the 
original  partnership  who  adopted  it  in  1845,  or  from  Munn  & 
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Company,  the  New  York  corporation  who  succeeded  to  the 
rights  of  Munn  &  Company  in  1896.  The  use  of  the  name  by 
complainants  as  successors  in  business  to  Munn  &  Company, 
since  their  incorporation  in  1900,  is  sufficient,  even  without 
proof  of  a  formal  .written  conveyance  of  the  right  to  use  the 
name,  certainly  as  against  those  using  the  title  or  name  without 
any  authority.  But,  secondly,  there  was  proof,  by  the  evidence 
of  Mr.  Charles  A.  Munn,  on  cross-examination,  that  the  transfers 
wore  made  by  written  documents.  He  was  requested  to  produce 
them  and  promised  to  do  so,  if  he  could  find  them,  but  as  noth- 
ing further  took  place  at  the  hearing  in  reference  to  their  pro- 
duction, and  his  parol  evidence  as  to  the  contents  of  the  papers 
was  allowed  to  stand,  complainants'  right  to  the  name  stands 
.  proved  on  the  parol  evidence  brought  out  by  defendants  and  not 
objected  to,  so  that  there  is  no  technical  basis  for  the  objection 
of  complainants'  failure  to  prove  title. 

First,  As  to  the  defendants'  right  to  the  use  of  the  name 
"Scientific  American''  since  the  termination  of  the  contract  for 
its  use. 

The  substantial  facts  which  I  find  to  be  established  by  the 
evidence  above  stated  in  relation  to  the  use  of  the  name  "Sci- 
entific American"  by  any  of  the  defendants  at  the  time  of  filing 
the  bill  and  subsequently  are  as  follows:  By  the  original  con- 
tracts of  1902  and  1904,  one  of  defendants,  the  Americana  com- 
pany (of  Xew  York)  was  expressly  authorized  by  the  com- 
plainants to  use  exclusively  the  name  "Scientific  American  Com- 
piling Department"  for  the  purpose  of  selling  the  "Encyclo- 
pedia Americana"  in  connection  with  subscriptions  to  the  com- 
plainants' periodical,  the  "Scientific  American ;"  at  the  time  of 
making  the  contracts  of  1904  giving  the  exclusive  use  of  the 
name,  the  "Scientific  American  Compiling  Department"  had 
been  previously  used,  not  as  the  publisher  of  the  work,  but 
merely  as  a  selling  name  used  by  the  Americana  company,  under 
whose  name  as  publisher  the  work  was  published  originally  and 
at  the  time  of  making  the  contract  of  1904;  during  the  con- 
tinuance of  this  contract  (which  by  its  terms  extended  to  March 
1st,  1906),  the  complainants  without  any  express  obligation 
under  the  contract  to  do  so,  did  in  fact  co-operate  in  the  prep- 
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aration  of  the  encyclopedia  by  giving  the  publishers  the  use  of 
their  illustrations  and  of  their  collections  and  compilations  of 
information  organized  and  developed  in  connection  with  the  pub- 
lication of  their  paper,  "The  Scientific  American,"  from  the 
date  of  its  original  publication  in  1845,  and  appropriately  called 
a  "Compiling  Department,"  and  also  advertised  this  kind  of 
connection  and  assistance  in  the  "Scientific  American"  news- 
paper ;  shortly  after  the  making  of  the  contract  of  1904  with 
the  Americana  Company  of  New  York,  the  defendant,  the  "Sci- 
entific American  Compiling  Department,"  was  incorporated  in 
yew  Jersey  by  Mr.  Peale  (who  controlled  also  the  Americana 
company  of  New  York)  with  a  small  capital  stock — $2,000 — 
but  with  broad  powers  of  publishing  as  well  as  selling;  during 
the  continuance  of  the  contract  of  1904  and  its  extensions,  the  f 
only  power  used  by  the  Scientific  American  Compiling  Depart-  ( 
ment  was  that  of  a  selling  agent,  in  whose  name  the  contracts  j 
of  subscription  were  taken,  and  the  contracts  so  made  in  this  j 
name,  both  before  and  after  the  incorporation,  were  delivered 
over  without  assignment  to  the  Americana  company  (of  New 
York),  the  publisher  of  the  work;  about  or  shortly  after  the 
expiration  of  the  contract  of  1904,  and  before  the  agreement 
for  its  extension,  the  complainants  through  their  director  and 
officer,  Mr.  Beach,  who  was  not  at  that  time  interested  in  any 
of  the  defendant  corporations,  knew  of  the  fact  of  the  incorpora- 
tion of  the  Scientific  American  Compiling  Department,  but  had 
no  inowledge  or  information  that  it  was  incorporated  for  any 
other  purpose  than  in  connection  with  the  publication  of  the 
"Americana"  under  the  contract,  and  as  an  instrument  for 
carrying  it  out ;  that  none  of  the  other  officers  of  complainants 
had  at  that  time  any  knowledge  of  such  incorporation,  and  that 
at  the  time  of  the  extension  of  the  contracts  in  May,  1906, 
neither  Mr.  Beach  nor  any  officer  of  the  complainants  had  any 
notice  of  any  right  or  claim  of  any  of  the  corporate  defendants 
to  the  use  of  the  name  "Scientific  American"  in  their  corporate 
title  or  otherwise,  except  in  connection  with  the  carrying  out  of 
the  contract;  that  in  this  posture  of  affairs  and  when  the  new 
•^Americana"  was  complete,  the  defendant,  the  Americana  Com- 
pany (of  New  York),  and  Munn  &  Company,  the  complainants 
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(through  all  their  officers),  agreed  upon  the  terms  of  a  circular 
letter  which  should  give  information  to  the  public  as  to  the 
connection  of  the  publishers  of  the  "Scientific  American"  with 
the  new  "Americana."  This  circular  letter,  issued  in  May, 
1906,  addressed  to  the  American  people  and  signed  by  Munn  & 
Company,  described  the  work  as  published  by  the  "Scientific 
American  Compiling  Department"  (not  the  Americana  Com- 
pany) with  their  (Munn  &  Company's)  full  co-operation,  "under 
the  direct  editorship  and  personal  supervision  of  Mr.  Frederick 
Converse  Beach,  editor  of  the  Scientific  American,*'  and  as- 
sured the  public  that  it  would  be  found  standard  in  its  informa- 
tion and  fully  equal  to  the  reputation  of  the  "Scientific  Ameri- 
can" for  accuracy  and  reliability.  In  connection  with  this  cir- 
cular letter,  the  contract  of  1904,  expiring  by  its  terms  on 
March  1st,  1906,  was  extended  to  March  Ist,  1907,  with  pro- 
visions for  future  extensions.  After  this  circular  letter  and 
the  subsequent  extensions  of  the  contract,  and  up  to  the  termi- 
nation thereof  in  1911,  the  title  pages  of  the  "Americana,'' 
copyrighted  by  and  in  the  name  of  Mr.  Beach,  bore  the  name 
"Scientific  American  Compiling  Department"  as  publisher.  The 
real  publisher  and  owner  was,  however,  the  Americana  Company 
(of  New  York)  until  December,  1906,  and  from  that  time  the 
Americana  Company  (of  Maine),  which  succeeded  to  the  rights 
of  the  Maine  company  and  owned  the  plates  and  contracts. 
During  the  same  interval  (1906  to  1911)  the  volumes  on  the 
title  page  were  also  advertised  as  "issued  under  the  editorial 
supervision  of  the  Scientific  American,"  and  copies  of  the 
circular  letter  were  by  the  publishers  placed  in  the  hands  of 
the  agents  of  the  Americana  for  use  in  reply  to  inquiries  as  to 
the  connection  of  complainants  with  the  "Americana."  Dur- 
ing all  this  time  the  complainants  received  the  benefits  of  the 
payments  under  the  contract  which  were,  or  were  intended  to 
be,  enhanced  and  increased  by  the  use  of  this  circular  letter,  as- 
suring to  the  public  and  especially  to  subscribers  for  this  work 
of  reference  the  benefit  of  complainants'  long  and  thoroughly 
established  reputation  for  reliability  and  accuracy.  Pending  the 
running  of  the  contract  and  partly  by  reason  of  the  impression 
of  complainants'  connection  vrith  the  work  given  by  agents  so- 
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liciting  subscriptions,  confusion  occurred  which  required  atten- 
tion by  complainants  to  claims  involving  financial  responsibility 
for  the  contracts  and  representations  of  the  agents  securing 
them,  as  well  as  responsibility  from  a  literary  or  editorial  stand- 
point. As  a  rule,  these  conununications,  which  increased  dur- 
ing the  latter  part  of  the  connection,  were  referred  to  Mr.  Beach 
during  the  running  of  the  contracts.  These  claims,  based  both 
on  financial  and  literary  responsibility,  were  so  frequent — every 
two  weeks  on  an  average — and  of  such  a  character  as  to  impose 
upon  complainants  the  burden  of  repelling  or  answering  them 
in  order  to  avoid  claims  of  responsibility.  This  was  of  itself, 
in  my  judgment,  an  injury  or  damage  to  complainants  in  their 
business  as  publishers  of  the  "Scientific  American,^^  which 
could  not  be  imposed  on  them  without  their  consent  and  from 
which  on  the  termination  of  the  contract,  they  were  entitled  to 
be  relieved,  except  so  far  as  it  was  the  necessary  result  of  the 
contract  and  their  dealings  under  it.  For  six  months  previous 
to  June.  1911,  the  date  of  actual  termination  of  the  contract,  the 
complainants  and  the  defendants,  the  Americana  Company  of 
Maine  and  the  Scientific  American  Compiling  Department,  con- 
templated and  prepared  for  the  termination  of  the  contract,  the 
defendants  requesting  delay  as  necessary  for  the  elimination  of 
the  "Scientific  American"  from  the  enterprise.  As  a  part  of 
this  elimination  complainants  insisted  on  the  abandonment  of 
the  use  of  the  words  or  name  "Scientific  American"  in  the  cor- 
porate name,  or  otherwise,  but  defendants  insisted  on  the  right 
to  the  continuous  use  of  this  corporate  name  as  publishers  of 
the  "Americana,"  and  since  the  termination  of  the  contracts 
have  continued  this  use  of  the  corporate  name,  as  well  as  in  the 
contracts  of  subscription,  but  no  other  reference  to  the  "Scientific 
American"  appears  on  the  title  page  than  the  designation  of 
the  Scientific  American  Compiling  Department  mentioned  as 
publishers.  In  the  "canvasses"  or  instructions  to  agents  so- 
liciting subscriptions  for  the  editions  previous  to  that  of  1911, 
the  publishers  instructed  them  to  state  that  they  came  from 
the  "Scientific  American.  People,"  the  leading,  scientific  paper 
of  the  world,  which  for  forty  years  had  maintained  an  informa- 
tion bureau  for  its  subscribers  free  of  expense  on  any  subject. 
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and  that  the  "Scientific  American"  had  built  up  a  national  sys- 
tem of  reference  used  in  making  the  "Americana."  In  the  can- 
vass for  the  editions  of  1911  the  agents  are  instructed  to  state 
that  they  are  from  "The  Scientific  American  Compiling  Depart- 
ment:" the  reference  to  the  "Scientific  American"  paper  is 
omitted,  but  there  is  in  the  canvass  a  reference  to  an  "Informa- 
tion Bureau"  originated  by  it,  "The  Scientific  American  Com- 
piling Department,"  as  the  foundation  of  the  work.  This 
bureau  in  its  cliaracter  is  substantially  the  same  as  that  of  the 
"Scientific  American"  referred  to  in  the  earlier  canvass.  The 
canvass  of  1912  (used  since  the  beginning  of  the  suit)  is  of  the 
same  character.  Since  the  termination  of  the  contracts  the 
agents,  while  being  instructed  to  continue  the  use  of  the  name 
"Scientific  American  Compiling  Department,"  have  also  been 
instructed  both  verbally  and  by  letters  to  discontinue  mention- 
ing Munn  &  Company  and  "The  Scientific  American"  as  con- 
nected with  the  edition,  but  they  do  not  appear  to  have  been  in- 
structed to  disavow  such  present  connection,  if  no  inquiries  re- 
lating to  it  are  made,  either  by  new  subscribers,  or  by  old  sub- 
scribers, who  are  applied  to  by  agents  to  take  the  new  and  present 
edition  with  the  allowance  of  an  abatement  from  the  regular 
subscription  price  on  the  return  of  the  old  edition  for  exchange. 
Notwithstanding  the  instructions  which  have  been  given,  and 
as  the  result  of  the  use  of  the  corporate  name  "Scientific  Ameri- 
can Compiling  Department"  in  obtaining  the  contracts  of  sub- 
scription and  the  representations  of  agents  in  procuring  the 
same  or  in  connection  therewith,  many  instances  have  occurred, 
since  the  termination  of  the  contract  and  up  to  the  time  of  the 
hearing,  of  confusion  in  the  minds  of  subscribers  or  proposed 
subscril)ers  as  to  the  complainants  being  still  connected  with  or 
co-operating  in  tlie  present  publication  of  the  work,  and  applica- 
tions to  the  complainants  arising  from  this  confusion  require  at- 
tention from  them  in  order  to  repel  or  avoid  responsibility  there- 
for, either  financial  or  literary.  Some  instances  of  loss  of  ad- 
vertising or  subscriptions  as  the  result  of  dissatisfaction  with 
the  "Americana"  or  the  agents  have  also  been  shown.  If  what 
is  being  done  by  defendants  is  calculated  to  injure  the  property 
of  complainants  and  the  probable  effect  of  it  will  be  to  expose 
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them  to  risk  or  liability,  then  an  injunction  is  the  proper 
remedy.  Walter  v.  Ashton  {1902),  L.  E.  2  Ch.  Div.  2S2,  ap- 
proved in  Vanderbilt  v.  Mitchell  (Errors  and  Appeals,  1907), 
12  N.  J,  Eq,  (2  Buch,)  910;  Edison  v.  Edison  Polyform  Manu- 
factnring  Co.  {Vice-Chancellor  Stevens,  1907),  7\3  N.  J.  Eq.  {3 
Buch.)  1S6. 

This  confusion  requiring  attention  and  action  on  the  part  of 
the  complainants  to  avoid  responsibility,  has  already,  in  my 
judgment,  caused  an  injury  and  damage  to  the  complainants  in 
carrying  on  their  business  as  publishers  of  the  "Scientific  Ameri- 
can*' newspaper,  and  is  a  confusion  against  the  further  continu- 
ance of  which,  in  the  present  and  future  publications  of  the 
*'Americanq"  they  are  entitled  to  equitable  relief  as  the  only 
effective  relief.  The  confusion  results  primarily  and  directly 
from  the  use  of  the  complainants^  well-known  and  long  estab- 
lished name,  "Scientific  American,'^  in  connection  with  the 
name  of  publishers  and  sellers  of  a  book  of  reference  like  the 
^^ Americana,*'  including  in  its  volumes  scientific  and  other  in- 
formation, the  collection  and  compilation  of  which  the  "Sci- 
entific American"  has  made  a  specialty  for  sixty  years.  The 
addition  of  the  words  "Compiling  Department,*'  so  far  from 
distinguishing  or  disassociating  the  publisher  and  seller  of  the 
work  from  those  of  the  "Scientific  American"  prima  facie  in- 
dicates a  special  and  appropriate  character  of  the  association  of 
the  publishers  of  the  paper  with  the  publisher  of  the  "Encyclo- 
pedia." The  latter  is  published  by  the  "Scientific  American 
Compiling  Department,"  the  natural  and  ordinary  method  of 
describing  a  department  of  the  "Scientific  American,"  and  of 
clescribing  such  a  department  as  would  be  specially  concerned 
with  the  compilation  of  information  on  scientific  and  other 
kindred  subjects  included  in  an  encyclopedia.  Both  parties  to 
the  suit  have  from  the  time  of  their  first  contracts  concurred  in 
this  view  of  the  effect  of  this  name  "Scientific  American  Com- 
piling Department"  in  connection  with  the  encyclopedia,  as 
giving  it  the  benefit  of  this  special  information  bureau  or  "Com- 
piling Department"  of  the  "Scientific  American"  newspaper,  de- 
veloped in  their  half  century  or  more  of  its  publication.  In 
the  stationery  and  literature  of  the  "Scientific  American  Com- 
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piling  Department'^  used  during  their  co-operation  prior  to 
1911,  a  "comma''  followed  the  words  "Scientific  American/'  thus 
making  the  direct  formal  representation  that  the  "compiling 
department"  referred  to  in  the  name  "Scientific  American,  Com- 
piling Department"  was  a  department  of  the  paper. 

It  must  also  be  considered  that  the  defendant,  Americana 
Company,  procurjBd  the  original  use  of  the  name  "Scientific 
American  Compiling  Department"  for  the  purposes  of  the  con- 
tract and  solely  on  the  faith  of  the  contract  and  upon  very  sub- 
stantial money  consideration  given  therefor,  and  under  the  con- 
tract and  the  dealings  and  course  of  business  of  the  parties  has 
received  the  benefit  of  the  name  and  of  the  reputation  of  the 
"Scientific  American"  as  an  accurate  and  reliable  compiler  of 
information  on  a  great  number  of  topics,  treated  in  such  a 
book  of  reference  as  the  "Americana."  On  the  termination  of 
the  contract  they  cannot,  as  it  seems  to  me,  equitably  have  the 
right  to  appropriate  permanently  and  without  compensation,  as 
long  as  the  corporation  continues  to  exist  and  publish  a  work  of 
reference,  the  benefit  of  the  name  "Scientific  American"  for  that 
purpose.  The  continued  use  of  the  name  after  the  expiration  of 
the  contract  and  the  continued  appropriation  of  benefits  which 
had  their  origin  solely  in  contract,  comes,  in  my  judgment, 
within  the  operation  of  the  principle  of  estoppel,  and  upon  this 
ground,  as  well  as  upon  that  of  confusion  actually  arising  from 
the  use  of  the  name  in  the  corporate  title,  complainants  are 
entitled  to  relief.  These  two  grounds  relate  to  the  right  to  the 
use  of  the  name,  considered  solely  with  reference  to  its  effect 
as  between  the  parties  themselves  by  reason  of  their  contracts  and 
dealings  and  the  loss  or  injury  resulting  to  complainant  by  rea- 
son of  confusion.  And  there  is  another  consideration  involved 
in  cases  of  this  character,  viz.,  that  of  the  public  to  whom  the 
name  "Scientific  American  Compiling  Department"  is  held  out 
as  the  publisher  and  seller  of  the  "Americana."  No  corpora- 
tion has  the  right  in  assuming  a  name  in  which  to  carry  on  its 
business  of  publication,  to  adopt  a  name  which  prima  facie  and 
without  explanation  would  fairly  and  reasonably  indicate  to  a 
person  dealing  with  it,  of  average  and  ordinary  intelligence,  that 
the  work  was  the  publication  of  another.     The  restrictions  upon 
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the  selection  and  use  of  corporate  names,  or  methods  of  busi- 
ness, tending  to  deceive  the  public,  are  independent  of  statutory 
restrictions  and  additional  thereto,  and  may  be  enforced  on  be- 
half of  persons  (in  this  case  other  publishers)  to  whom  the  use 
of  the  name  would  occasion  an  injury.  L,  Martin  Co.  v.  L. 
Martin  and  Wilckes  Go,  (Vice-Chancellor  Stevenson,  1908),  75 
N.  J,  Eq,  (5  Buch,)  S9,  In  the  absence  of  specific  explanation 
from  the  agents  that  the  "Scientific  American"  no  longer  had 
any  connection  with,  or  co-operated  in  the  publication,  I  think 
it  would  naturally  and  reasonably  be  taken  for  granted  by  any- 
one dealing  with  the  agents,  that  the  publisher  of  the  present 
edition  of  the  "Americana'^  was  a  department  of  the  Scientific 
American  newspaper,  called  the  "Scientific  American  Compiling 
Department."  The  public  to  whom  the  work  is  offered  for  sub- 
scription, are  entitled  to  know  that  with  the  publication  and 
placing  on  the  market  of  the  present  editions  of  the  "Americana" 
the  publishers  of  the  "Scientific  American"  have  no  connection 
or  responsibility  of  any  kind,  financial  or  literary.  To  compel, 
or  attempt  to  compel,  specific  explanation  by  soliciting  agents, 
that  the  publishers  of  the  "Scientific  American"  are  not  con- 
nected with  the  present  publication  of  the  work,  or  with  the 
company  itself  is,  in  my  judgment,  a  futile  and  impracticable 
method,  and  the  only  certain  or  practicable  method  of  insuring 
to  complainants  proper  protection  is  that  of  enjoining  alto- 
gether the  further  use  of  the  name  "Scientific  American"  in  the 
corporate  title,  and  also  enjoining  its  use  in  the  publication  or 
vending  of  the  "Americana"  of  the  editions  of  1912  and  any 
future  editions  except  as  hereafter  stated. 

Beaching,  this  conclusion  upon  the  question  of  the  cod  tinned 
use  of  the  name^  merely  as  one  of  right  in  the  respective  parties, 
upon  the  termination  of  the  contract,  there  remain  to  be  next 
considered  the  further  questions  of  the  extent  and  scope  of  the 
relief  as  to  the  use  of  the  name  in  the  publication  and  the  bar 
of  complainants'  relief  by  reason  of  estoppel,  laches  or  hardship. 

Second,  The  extent  and  scope  of  the  relief  to  which  com- 
plainant is  entitled  in  reference  to  the  use  of  the  name  *' Scien- 
tific American"  in  connection  with  the  publication  and  vending 
of  the  "Americana." 
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The  complainants,  as  publishers  of  the  "Scientific  American," 
in  fact  co-operated  with  the  defendants  in  the  preparation  and 
publication  of  the  "Americana/^  up  to  and  including  the  edi- 
tions of  1910,  and  in  the  issues  up  to  June,  1911..  Their  bill 
for  injunction  against  the  use  of  the  name  was  not  filed  until 
December,  1911,  and  until  after  some  portions  of  the  editions  of 
1911  had  been  put  on  the  market.  The  entire  editions  from 
1903  to  1910,  and  the  edition  of  1911,  so  far  as  the  same  had 
been  placed  on  the  market  up  to  the  termination  of  the  contract, 
must,  for  the  purposes  of  any  injunction,  be  considered  as  pub- 
h'shed  or  allowed  to  be  published  under  the  contracts.  The  in- 
junction prayed  by  the  bill  extends  to  the  restraint  of  any  rep- 
resentations that  the  "Americana"  u^as  prepared  undetr  the 
auspices  of  or  any  connection  with  complainants.  Such  represen- 
tations, if  made  with  reference  to  the  editions  up  to  1910,  would 
be  true,  and  complainants  are  not  entitled  to  any  injunction 
against  such  representations.  The  co-operation  during  the  con- 
tracts was  moreover  one  for  which  the  publishers  of  the  "Ameri- 
cana" paid  the  large  consideration  provided  by  the  contract,  and 
they  are  entitled  to  the  full  benefit  of  this,  and  also,  if  they  de- 
sire, to  continue  to  state,  according  to  the  truth  and  the  facts, 
the  connection  of  the  "Scientific  American"  with  the  editions  of 
the  "Americana"  up  that  of  1912,  and  the  injunction  should  not 
restrain  any  statements  of  the  truth  as  to  their  past  relationa 
And  not  only  is  this  right  to  the  truth  and  facts  about  the  com- 
plainants' connection  with  the  previous  editions  one  to  which 
the  defendants  are  entitled  on  the  basis  of  fair  dealing  under 
the  contracts,  but  it  is  also  a  right  and  benefit,  no  doubt  of  con- 
siderable value  to  the  subscribers  to  the  "Americana"  procured 
while  the  co-operation  in  its  publication  existed,  and  was  pub- 
licly announced  by  complainants'  circular  letter  and  otherwise 
for  the  purpose  of  procuring  these  subscriptions.  Complainants 
have  no  equitable  standing  whatever,  in  my  judgment,  to  restrain 
or  enjoin  any  truthful  representations  of  defendants  in  relation 
to  the  complainants'  past  connection  with  the  work,  which  do 
not  give  a  false  impression  as  to  any  present  connection.  The 
basis  for  the  representations  which  defendants  are  entitled  to 
make  as  to  these  past  editions  must,  as  it  now  seems  to  me,  be 
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the  circular  letter  of  1906,  which  was  after  due  consideration 
agreed  upon  by  the  parties  as  a  careful  and  correct  statement, 
and  was  for  this'  purpose  given  to  the  public,  but  these  repre- 
sentations as  to  past  connection  should,  however,  be  only  made 
in  such  manner  as  to  show  that  it  no  longer  exists,  and  before 
making  any  change  from  the  temporary  restraining  order,  it 
will  be  necessary  to  settle  with  some  care  in  any  decree  for  in- 
junction against  the  future  use  of  the  name  in  publishing  or 
marketing  the  work,  the  form  of  exceptions  as  to  statements  re- 
lating to  the  past  connection  of  complainants.     . 

Third,  As  to  the  equitable  relief  by  injunction  being  barred 
on  the  grounds  of  estoppel,  laches  or  hardship. 

The  defence  of  estoppel  is  based  on  the  equities  claimed  to 
have  arisen  by  reason  of  the  license  to  use  the  name  "Scientific 
American  Compiling  Department''  in  connection  with  the  publi- 
cation of  the  "Americana''  under  the  circumstances  above  de- 
tailed, and  the  defendants'  purchase  of  this  right  and  expendi- 
ture of  large  sums  of  money  in  connection  with  the  right  or 
license  and  on  the  faith  of  it.  These  give  it,  as  is  claimed,  a  per- 
petual license,  and  complainants  after  receiving  the  considera- 
tion and  permitting  the  expenditure,  are  estopped  from  setting 
up  a  right  to  enjoin  the  continuance  of  the  use  of  the  name  in 
connection  with  the  present  or  future  publication.  Defendants 
are  entitled,  in  my  judgment,  to  the  benefit  of  all  estoppels  aris- 
ing from  the  license  to  use  the  name,  given  by  the  contract  itself, 
or  arising  necessarily  out  of  this  use  under  the  contract,  and  this 
will  include  the  right  to  retain  the  proper  connection  of  the 
name  as  to  all  editions  published  during  the  co-operation  under 
the  contracts,  but  cannot  be  extended  beyond  the  contract,  and 
to  give  defendants  the  perpetual  right  to  the  use  of  the  name. 
So  far  as  the  defendants  are  entitled  to  the  benefit  of  any  estop- 
pel arising  out  of  the  publication  of  the  editions  previous  to 
1912,  they  can  be  protected  by  the  decree. 

The  claim  of  laches  is  not  well  founded.  The  disuse  of  the 
name  '^Scientific  American"  was  formally  demanded  in  June, 
1911,  and  the  filing  of  the  bill  (in  December,  1911)  was  not 
snch  a  delay  as  to  deprive  complainants  of  the  right  ever  to  apply 
for  protection  against  its  future  use.    The  delay  was  considered 
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important  in  reference  to  a  preliminary  injunction,  but,  on  the 
question  of  right,  delay  such  as  occurred  in  this  case,  due  largely 
to  the  time  required  to  procure  evidence,  is  not  of  a  character  to 
disentitle  complainants  to  all  future  protection  against  the  use 
of  their  name  and  reputation. 

The  objection  of  hardship  was  strongly  urged  against  enjoin- 
ing the  further  use  of  the  words  "Scientific  American^'  in  the 
corporate  name,  and  the  complications  which  may  possibly  arise 
by  reason  of  the  disuse  of  the  name,  in  order  to  preserve  the  full 
benefit  of  all  defendants'  existing  property  rights  connected  with 
the  use  of  the  name,  should  certainly  be  matter  for  careful  coni 
si  deration,  in  fixing  the  time,  terms  and  conditions  upon  which 
the  decree  for  injunction  shall  go  into  effect.  These  may,  if  nec- 
essary, be  made  the  subject  of  special  reference  or  inquiry,  but 
the  difficulty  of  adjusting  proper  relief  is  not  a  basis  for  deny- 
ing altogether  the  relief  by  injunction  to  which  complainants 
are  entitled.  And  all  these  difficulties  and  hardships  now 
claimed  to  aflFect  the  absolute  right  of  relief  have  arisen  and  been 
intentionally  brought  about  by  the  defendants,  ^ince  the  termi- 
nation of  the  contracts,  or  in  anticipation  thereof.  Up  to  April 
1st,  1911,  the  capital  of  the  "Scientific  American  Compiling 
Department''  was  only  $2,000 ;  it  was  only  the  selling  agent  for 
the  "Americana  Company,"  and  the  outstanding  contracts  of 
subscription  (fifty  thousand  or  more),  although  taken  in  its 
name,  had  been  delivered  over  without  assignment  to  the  Ameri- 
cana Company,  which  owned  or  controlled  it,  and  on  or  about 
the  date  mentioned  all  of  these  outstanding  contracts  were  as- 
signed over  by  the  Americana  Company  to  Mr.  Peale  in  con- 
sideration of  his  assuming  its  obligations.  All  of  the  contracts 
since  that  time  taken  by  and  in  the  name  of  the  "Scientific 
American  Compiling  Department,"  as  the  selling  agent  of  the 
"Americana  Company,"  still  belong  to  the  latter  company. 
Suits  on  any  of  these  contracts  whenever  necessary  heretofore 
seem  to  have  been  brought  in  the  name  of  special  assignees  to 
whom  they  were  assigned  for  the  purpose,  and  if  any  provision 
or  exception  be  necessary  as  to  the  use  of  the  name  for  the  pur- 
pose of  retaining  the  benefit  of  any  of  these  contracts,  it  can  be 
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secured  by  the  decree  itself  which  provides  against  the  future 
use  of  the  name. 

The  hardship  or  injury  to  the  present  stockholders  of  the 
"Scientific  American  Compiling  Department,"  from  the  discon- 
tinuance of  the  name,  if  it  be  considered  as  reasonably  to  be  ex- 
pected, is  also  one  that  has  been  brought  about  after  the  termi- 
nation of  the  contract,  by  the  deliberate  action  of  those  who  con- 
trolled the  issue  of  the  stock  at  that  time.  The  stock  was  in- 
creased from  $2,000  to  $2,000,000  for  the  purpose  of  exchanging 
it  for  "Americana  Company"  stock,  and  this  latter  stock  is  all 
now  owned  by  the  "Scientific  American  Compiling  Department." 
Complainants  had  no  notice  or  knowledge  of  these  proceedings, 
for  the  knowledge  and  participation  of  Mr.  Beach,  who  had,  in 
April,  1911,  become  adversely  interested,  was  no  knowledge  or 
notice  to  complainants. 

The  increase  of  stock  cannot,  as  it  seems  to  me,  confer  on 
the  stockholders  any  individual  or  personal  right  as  such  to  the 
perpetual  continuance  of » a  company  name  in  derogation  of  com- 
plainants' rights  to  the  name.  The  question  is.  altogether  one  of 
corporate  right,  and  the  only  bearing  which  the  personal  hold- 
ings of  stock  has  upon  the  question  now  at  issue  is  whether  the 
facts  proved  show  that  by  reason  either  of  their  acts  or  neglect, 
the  complainants  can  be  held  to  have  had  such  notice  of  the 
general  issue  of  this  increased  stock  and  its  circumstances,  as 
now  to  disentitle  them  to  complain  of  it,  because  of  their  own 
neglect.  No  such  notice  or  responsibility  on  the  part  of  com- 
plainants or  any  connection  therewith  appears  except  on  the  part 
of  their  Mr.  Beach,  who  was  adversely  interested  and  partici- 
pated in  the  increase  of  the  stock,  and  there  is  no  equitable 
ground,  in  my  judgment,  for  denying  relief  in  regard  to  the 
further  use  of  the  corporate  name  to  which  they  may  be  entitled, 
on  the  ground  of  any  supposed  hardship  to  the  stockholders  who, 
without  knowledge  of  any  controversy  as  to  the  use  of  the  name, 
have  purchased  or  acquired  its  stock  by  exchange  since  the 
termination  of  the  contract.  The  terms  of  the  decree  can  pro- 
tect against  the  disturbance  of  any  existing  property  rights,  and 
apparently  to  stockholders  the  only  loss  or  hardship  is  that  re- 
sulting  from   the   prima  fade   connection   of   the   "Scientific 
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American"  with  the  company  by  reason  of  the  corporate  name. 
As  there  is  no  such  connection,  and  has  not  been  since  the  pur- 
chase or  exchange  of  the  stock,  this  hardship,  i.C  it  exists,  even 
as  to  those  who  purchased  the  increased  stock,  is  one  as  to  which 
they  must  be  considered  as  having  taken  the  risk,  and  they  are 
not  entitled  to  make  any  loss  or  hardship  to  them  as  individual 
stockholders  a  ground  for  continuing  the  use  of  the  name.  The 
stockholders  who  exchanged  Americana  Company  stock  are  in  a 
still  less  favorable  position  to  set  up  this  defence,  for  so  far  as 
they  are  individually  interested,  the  exchange  made  after  the 
termination  of  the  contract  is  apparently  for  the  purpose  of 
giving  to  them  as  stockholders  of  the  Americana  Company  the 
continued  benefit  of  the  use  of  the  name  "Scientific  American" 
after  the  right  to  such  benefit  had  expired  under  the  contract 
with  the  "Americana  Company."  And  Mr.  Peale,  Mr.  Huntley 
and  Mr.  Beach,  the  stockholders  who  actually  brought  about  the 
increase  and  exchanges,  manifestly  have  no  standing  personally 
as  such  stockholders  to  set  up  any  loss  or  hardship  resulting  from 
these  proceedings  as  a  bar  to  complainants'  relief. 

A  decree  for  injunction  will  be  advised  upon  the  basis  of  this 
opinion,  and  as  to  the  terms  and  conditions,  if  any,  upon  which 
it  should  be  issued  and  the  time  when  it  should  issue  and  take 
effect,  I  will  hear  counsel  at  the  time  of  settling  decree.  In 
the  meantime,  or  until  further  order,  the  temporary  injunction 
as  issued  is  to  remain  in  full  force  and  effect.  Defendants  may 
apply  for  a  settlement  of  decree  or  for  modification  of  the  tem- 
porary injunction  on  the  basis  of  above  opinion  at  the  time  of 
settling  decree.  I  will  hear  counsel  of  complainants,  if  they  de- 
sire upon  the  matter  of  complainants'  right  to  a  decree  for  an 
account  of  profits  which  is  also  prayed  by  the  bill. 
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Dinah  Schneider  et  al. 

V, 

Emma  Schmidt  et  al. 

[Decided  August  25th,  1918.] 

1.  As  to  personal  property,  a  judgment  creditor's  right  to  an  account- 
ing against  the  debtor's  mortgagee  does  not  depend  on  his  judgment  but 
on  the  levy  of  execution  thereon,  which  alone  creates  a  lien. 

2.  The  levy  on  personal  property  is  seizure  of  the  judgment  debtor's 
right  at  the  time  of  delivery  of  the  execution  to  the  aheriff. 

3.  A  transfer  of  personal  property  by  a  debtor  is  subject  to  attack  by 
an  existing  creditor,  claiming  under  a  subsequent  execution,  if  the  transfer 
was  in  effect  substantially  a  gift  in  fraud  of  creditors. 

4.  A  mortgagor  may  release  or  convey  his  equity  to  the  mortgagee,  and 
the  transfer  if  fairly  made  is  binding  on  those  claiming  under  the  mort- 
gagor by  rights  subsequently  acquired ;  but  existing  creditors  of  the 
mortgagor,  with  a  decree  obtained  before  the  transfer,  could  question  such 
transfer  under  a  subsequent  levy. 

5.  On  a  bill  by  judgment  creditors  against  a  mortgagee  of  the  debtor 
who  had  taken  possession  of  the  property,  evidence  held  to  show  that  a 
transfer  of  the  equity  of  redemption  by  the  debtor  to  the  mortgagee  was 
Talfd. 

6.  Though  a  mortgage  was  good  only  in  equity,  being  to  the  mort- 
gagor's wife,  who  claimed  there  was  a  foreclosure  and  purchase  by  her 
and  a  transfer  to  her  of  the  equity  of  redemption,  it  was  not  necessary. 
as  against  his  creditors,  that  the  foreclosure  be  by  bill  in  equity,  but  it 
was  sufficient  if  on  all  the  facts  there  was  a  transfer  of  the  equity  ot 
redemption,  valid  in  a  court  of  equity  against  the  mortgagor  or  those 
claiming  under  him  by  a  subsequent  levy  on  the  goods. 

7.  A  partner  has  power  by  bill  of  sale  to  convey  title  to  the  personal 
property  of  the  firm  in  payment  of  its  debts. 

8.  A  debtor's  wife  petitioned  for  injunction  against  a  sale  of  gooda 
nnder  execution  against  him,  claiming  that  she  formerly  had  had  a  mort- 
gage on  the  goods  which  she  had  foreclosed  and  had  purchased  the  prop- 
erty. She  also  claimed  that,  if  not  owner  thereof,  she  held  possession 
imrtly  as  mortgagee. — Held,  in  a  subsequent  suit  against  her  as  mort- 
gagee by  the  same  creditors  claiming  the  debtor's  equity  of  redemption, 
that  she  was  entitled  to  set  up  and  prove  ownership  by  a  bill  of  sale  to 
her  by  the  mortgagor's  execution  after  the  foreclosure. 
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9.  Where  a  sale  under  execution  was  enjoined  by  the  debtor's  wife,  and 
her  petition  set  up  a  claim  as  mortgagee,  the  creditors  were  justified  in 
bringing  a  bill  against  her  claiming  the  debtor's  right  to  redeem,  and,  on 
her  then  proving  ownership  by  virtue  of  a  subsequent  bill  of  sale,  the 
dismissal  of  their  bill  would  be  without  costs. 


Heard  on  bill,  answer,  replication  and  proofs. 
Mr.  William  A,  Lord,  for  the  complainants. 
Mr,  Alfred  F,  Stevens,  for  the  defendants. 

Emery,  V.  C. 

Complainants  Dinah  Schneider  and  Valentine,  her  husband, 
are  creditors  of  the  defendants  Charles  Schmidt  and  John 
Huber,  their  debt  being  founded  on  a  decree  of  this  court,  ob- 
tained on  October  4th,  1904,  for  the  payment  of  $1,004,  besides 
costs,  all  of  which,  with  interest,  is  still  due  except  $100,  which 
was  realized  by  sale  under  execution  of  the  right  of  defendant 
debtor  Schmidt  in  certain  real  estate.  Under  execution  upon 
this  decree,  issued  in  the  cause,  on  August  22d,  1911,  levy  was 
made  by  the  sheriff  on  August  31st,  1911,  upon  a  carousel  or 
merry-go-around,  with  its  engine,  boiler,  organ  and  other  equip- 
ments in  the  possession  and  management  of  the  defendalit 
Emma  Schmidt,  wife  of  the  judgment  debtor,  and  then  located 
at  Hillside  park,  Newark,  New  Jersey. 

Previous  to  the  securing  of  the  decree,  and  on  November  4th, 
1903,  Cliarles  Schmidt  and  John  Huber  had  given  a  chattel 
mortgage  to  Mrs.  Schmidt  upon  a  carousel,  with  its  engine, 
boiler  and  equipments,  then  located  at  Passaic  wharf,  Newark, 
New  Jersey,  to  secure  $1,500,  with  interest  for  one  year.  Com- 
plainants issued  an  execution  on  their  decree  under  which  a  levy 
was  made  on  November  2d,  1905,  upon  the  moi*tgaged  chattels, 
and  in  a  suit  afterwards  brought  in  this  court  to  set  aside  the 
mortgage  as  invalid  and  fraudulent,  a  decision  was  rendered  sus- 
taining the  mortgage  and  advising  a  dismissal  of  the  bill. 

The  present  bill  charges  that  in  the  year  1907,  and  after  de- 
fault in  pajrment,  Mrs.  Schmidt  took  possession  of  the  mort- 
gaged chattels  as  mortgagee  in  possession,  and  has  since  con- 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  83 


12  Buch,  Schneider  v.  Schmidt. 


tinued  in  possession  thereof  as  such  mortgagee.  Complainants 
claim  that  the  chattels  of  which  she  took  possession  under  her 
mortgage  are  the  same  chattels  as  those  upon  which  the  levy 
under  their  said  execution  was  made  in  August,  1911,  and  that 
Mrs.  Schmidt  since  taking  possession  as  such  mortgagee  has  re- 
ceived the  rents  and  profits  of  their  use  without  accounting 
therefor,  or  applying  the  same  to  the  redemption  of  her  mort- 
gage^ and  that  such  receipts  over  and  above  the  expenses  of 
operation  and  maintenance  of  the  carousel  have  been  more  than 
suflBcient  to  pay  the  entire  amount  due  on  the  mortgage;  that 
these  receipts  have  not  been  so  applied,  but  the  mortgage  has 
been  kept  alive  and  uncanceled,  in  order  to  impair  complain- 
ants' lien  under  their  execution.  An  account  of  the  amount  due 
is  prayed,  with  an  application  of  payments  to  the  mortgage,  and 
the  sale  of  the  carousel  under  complainants'  execution  free  of  the 
encumbrance. 

In  reference  to  the  claim  that  Mrs.  Schmidt  took  possession 
as  mortgagee  in  1907,  the  complainants'  bill  specially  charges 
that  by  her  petition  filed  in  this  suit  after  the  levy  on  the  execu- 
tion in  August,  1911,  and  to  prevent  an  injunction  against  the 
sale  thereunder,  she  set  up  an  agreement  of  the  mortgagors  in 
1907,  to  transfer  to  her  all  their  right,  title  and  interest  in  the 
chattels  so  that  she  might  become  owner,  and  that  she  took  pos- 
session as  owner,  and  has  remained  in  possession  thereof,  and 
from  time  to  time  purchased  new  appliances  to  replace  portions 
of  the  old  carousel. 

The  defendant  Mrs.  Schmidt  (who  answers  jointly  with  her 
husband)  admits  taking  possession  in  1907  of  the  chattels  mort- 
gaged to  her,  under  an  agreement  with  the  mortgagors  to  trans- 
fer all  their  right  and  interest  to  her,  so  that  she  might  become 
owner,  and  that  she  then  took  possession  as  owner  and  has  since 
remained  in  possession,  she  herself  conducting  the  business  of 
running. 

At  the  time  of  this  taking  possession,  about  February  14th, 
1907,  the  goods,  she  claims,  were  sold  at  public  auction  for 
$650,  their  full  value  at  that  time;  and  after  her  acquiring  the 
property  in  1907,  and  before  the  levy,  she  had  largely  replaced 
the  equipments  of  the  carousel,  so  that  at  the  time  of  the  levy,  in 
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August,  1911,  the  only  portions  of  the  original  carousel  left  were 
the  rim  and'  a  few  small  figures.  The  identity  of  the  chattels 
included  in  the  mortgage  with  the  chattels  levied  on  is  denied. 

Defendant,  also,  as  an  additional  defence,  claims  that  the  com- 
plainants' delay,  and  their  omission  to  proceed  on  their  previous 
executions  issued  on  the  decree,  allowing  her  to  incur  the  ex- 
pense and  risk  of  maintaining  and  operating  the  carousel^ 
amounted  to  an  abandonment  of  a  claim  that  there  was  any 
value  in  the  mortgaged  chattels  beyond  her  mortgage,  and  com- 
plainants are  now  barred  from  any  equitable  relief  by  way  of 
accounting. 

Evidence  was  taken  at  the  hearing  bearing  upon  the  question 
of  the  amount  of  rents,  profits  and  income  from  the  business 
since  defendant  took  possession,  and  which  would  show  appar- 
ently that  the  expenses  for  maintenance,  repairs,  new  equip- 
ments, &c.,  were  largely  paid  out  of  the  receipts  of  Mrs.  Schmidt 
from  the  business,  and  that  (if  no  allowance  to  her  for  her  ser- 
vices in  managing  the  business)  the  amount  of  profits  she  has 
made  from  the  business  is  sufficient,  and  more  than  suflScient  to 
pay  her  mortgage,  if  the  complainants  at  the  time  of  their  levy 
were  entitled  to  redeem  the  mortgage  and  have  an  accounting. 

The  primary  question  to  be  decided  is  the  right  of  the  com- 
plainants as  creditors  under  the  execution  and  levy  set  out  in 
the  bill,  to  any  accounting  against  Mrs.  Schmidt  as  mortgagee. 

So  far  as  relates  to  personal  property,  a  judgment  creditor's 
right  to  an  accounting  against  a  mortgagee  depends  not  upon 
the  judgment  or  decree  alone,  as  in  the  case  of  real  estat^,  but 
upon  the  lien  obtained  imder  the  execution,  which  lien  alone 
gives  the  creditor  any  right  or  standing  for  an  accounting  or 
other  relief  against  the  judgment  debtors  or  those  claiming 
tmder  them.  Dunham  v.  Cox  {Court  of  Errors  and  Appeals, 
1S55),  10  N.  J.  Eq.  (2  Stock.)  497,  467;  Hall  v.  Nash  (Court 
of  Errors  and  Appeals,  1899),  58  N.  J.  Eq.  (IS  Dick.)  554. 

This  distinction  as  to  the  time  when  the  judgment  creditor's 
right  attaches  is  important,  and  in  the  present  case  is  vital.  For 
the  levy  on  personal  property  is  a  seizure  of  the  judgment 
debtor's  rights  at  the  time  of  the  delivery  of  the  execution  to  the 
sheriff,   and    the   judgment    debtor,    therefore,    stands    in    the 
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debtor^s  place,  and  the  propeiiy  levied  on  is  subject  to  all  valid 
transfers  previously  made,  whether  to  mortgagees  or  others.  A 
transfer  of  personal  property  previously  made  is  subject  to 
attack  by  an  existing  creditor  claiming  under  a  subsequent  exe- 
cution if  the  transfer  of  his  equity  was  in  effect  substantially  a 
gift  of  the  debtor's  property  in  fraud  of  creditors,  or  otherwise 
substantially  a  fraud. 

But  a  mortgagor  may  release  or  convey  the  equity  of  re- 
demption to  the  mortgagee,  and  although  always  subject  to  in- 
quiry in  a  court  of  equity,  the  transfer,  if  fairly  made,  is  bind- 
ing upon  the  mortgagor  and  those  claiming  under  him  by  rights 
in  the  property  subsequently  acquired.  There  is  no  question,  I 
think,  that  upon  the  facts  proved,  the  mortgaged  chattels  in 
their  condition  when  taken  over  by  the  mortgagee  in  1907,  were 
not  worth  the  amount  then  due  upon  the  mortgage.  The  carou- 
sel and  equipments  were  originally  bought  by  Schmidt  and 
Huber  in  1899  for  $2,300,  $1,000  of  which  was  secured  by  a 
chattel  mortgage  to  the  vendor.  It  had  been  in  use  since  that 
time  and  was  property  of  a  character  which  rapidly  deteriorated 
in  value  imless  kept  in  repair  and  renewed.  A  dealer  in  these 
equipments  who  saw  the  carousel  about  the  time  of  the  transfer, 
and  subsequently  renewed  or  replaced  a  large  portion  of  the 
equipment,  fixes  its  value  as  not  over  $1,100  at  that  time.  This 
is  the  most  reliable  evidence  given  as  to  the  value.  The  amount 
then  due  on  the  chattel  mortgage,  $1,500  principal  sum  with 
over  three  years'  interest  at  six  per  cent,  from  November,  1906, 
was  over  $1,800,  and  I  am  satisfied  on  the  proof  that  the  equity 
of  redemption,  if  then  conveyed  to  the  mortgagee  in  satisfaction 
of  the  mortgage,  would  have  been  a  sale  or  transfer,  which  could 
not  have  been  questioned  by  the  mortgagors,  or  those  subse- 
quently claiming  under  them  as  invalid  on  the  ground  that  any 
property  of  the  mortgagors  was  conveyed  in  fraud  of  creditors. 
Complainants  as  existing  creditors  under  their  decree  obtained 
before  the  release  of  the  equity  would  have  the  right  to  question 
snch  transfer  by  way  of  gift,  even  under  their  subsequent  levy, 
standing  in  this  respect  in  a  different  situation  from  a  creditor 
who  became  such  after  the  gift,  and  therefore  could  not  question 
it  unless  made  with  actual  fraudulent  intent.     Hagerman  v. 
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Buchanan  (Court  of  Errors  and  Appeals,  1889) ^  1^5  iV.  J.  Eq. 
{18  Stew.)  292. 

Complainants'  right  to  redeem  depends,  therefore,  on  the  de- 
cision of  the  question  whether  in  1907  a  valid  transfer  of  the 
equity  in  the  property  was  made  by  the  mortgagees  to  the  mort- 
gagors. The  facts  proved  show  that  in  the  early  part  of  1907, 
and  after  default,  proceedings  took  place  which  were  intended 
to  be  a  public  sale  under  Mrs.  Schmidt^s  chattel  mortgage,  con- 
ducted by  her  attorney,  Edward  Beers.  An  advertisement  of  the 
sale,  signed  by  him,  has  been  produced,  dated  on  the  8th  day  of 
February,  1907,  announcing  the  sale  at  No.  11  Lentz  avenue, 
Newark,  New  Jersey,  where  the  goods  were  then  stored  on  Feb- 
ruary 14th,  1907,  at  ten  o'clock  a.  m.  No  proof,  however,  has 
been  made  as  to  the  posting  or  other  notice  of  any  advertise- 
ments, and  the  only  proof  relating  to  the  sale  is  that  of  the  de- 
fendants Mrs.  Schmidt  and  Huber,  who  say  substantially  that 
there  was  a  public  sale  at  that  place,  at  which  the  mortgaged 
chattels  were  then  and  there  offered  for  sale  at  public  auction, 
and  that  Mr.  Huber  made  a  bid  of  $600,  followed  by  a  bid  of 
$650  made  by  Mrs.  Schmidt  for  which  the  property  was  sold  to 
her.  No  bill  of  sale  or  other  writing  appears  to  have  been  exe- 
cuted at  this  time,  but,  subsequently,  Huber,  by  a  bill  of  sale, 
dated  April  4th,  1907,  for  the  consideration  stated,  of  $650,  con- 
veyed the  mortgaged  chattels  to  Mrs.  Schmidt,  with  warranty. 
The  original  mortgage  given  by  Schmidt  &  Huber  to  Mrs. 
Schmidt,  on  property  belonging  to  Schmidt  &  Huber  as  partners 
in  the  merry-go-round  business,  bound  Huber  and  Schmidt 
jointly  for  the  whole  amount  of  the  mortgage.  This  point  was 
decided  in  the  suit  to  set  aside  the  mortgage.  This  conveyance 
by  Huber  was  made,  as  the  proofs  show,  after  the  foreclosure 
sale  in  consideration  of  his  being  released  from  any  further  de- 
mands on  the  mortgage,  and  in  order  to  transfer  all  rights  in 
the  property  to  Mrs.  Schmidt.  The  bill  of  sale  on  its  face  con- 
veyed the  chattels,  not  merely  Huberts  interest  in  them.  Mr. 
Schmidt  did  not  join  in  this  bill  of  sale,  nor  does  he  appear  to 
have  executed  any  writings  as  evidence  of  a  transfer  of  his  in- 
terest. Mrs.  Schmidt,  by  virtue  of  this  oral  purchase  at  public 
sale,  and  of  this  bill  of  sale  of  Huber,  took  possession  of  the 
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property  sold  and  recorded  the  bill  of  sale  on  April  18th,  1907, 
but  did  not  cancel  or  satisfy  the  mortgage.  This  possession  was 
taken  by  the  consent  both  of  her  husband  and  Huber.  From 
the  time  of  taking  possession,  the  possession  has  been  to  the 
knowledge,  both  of  Huber  and  her  husband,  that  of  an  absolute 
owner,  and  so  far  as  relates  to  both  Schmidt  and  Huber,  the 
mortgagors,  this  was  tlie  character  of  the  possession  at  the  time 
of  the  levy  on  the  execution  under  which  complainants  now  seek 
to  enforce  a  right  of  redemption.  Complainants  claim  that  the 
transfer  by  public  sale  has  not  been  proved,  inaf?much  as  it  has 
not  been  shown  that  public  notice  was  given,  and  was  invalid 
because  there  was  no  written  bill  of  sale  or  transfer.  And  it  is 
also  claimed  that  inasmuch  as  the  mortgage  was  one  from  a  hus- 
band to  his  wife,  and  therefore  good  only  in  equity  {Oarmood  v. 
Garwood  (Vice-Chancellor  Reed,  1897),  56  N.  J,  Eq,  {11  Dick,) 
265) y  title  to  the  equity  of  redemption  could  be  transferred  only 
by  a  bill  to  foreclose  in  equity.  In  my  judgment,  however,  the 
substantial  question  is,  whether,  on  all  the  facts  in  the  case,  a 
transfer  of  the  equity  of  redemption  in  the  mortgaged  chattels 
valid  in  a  court  of  equity,  as  against  the  mortgagees,  or  any 
creditors  claiming  under  them  by  subsequent  levy,  has  been  made. 
And  upon  this  question  my  conclusion  upon  the  facts  proved  is, 
that  such  valid  transfer  was  made,  and  has  been  perfected  by  a 
delivery  to  the  mortgagee  of  the  mortgaged  chattels  which,  at 
the  time  of  the  delivery,  were  not  worth  the  amount  of  the  mort- 
gaged debt.  Huber  imderstood  that  he  was  absolutely  discharged 
from  any  further  liability  under  the  mortgage,  and  his  evidence 
is  not  denied' by  Mrs.  Schmidt.  Whether,  as  against  the  hus- 
band, the  mortgage  is  satisfied,  is  immaterial  on  this  inquiry,  for 
as  he  consented  to  the  sale  and  transfer  to  Mrs.  Schmidt,  as  the 
owner,  the  only  right  which  the  subsequent  execution  creditor 
has  to  attack  the  transfer  is  upon  the  ground  of  fraud,  as  being 
substantially  a  gift  of  the  debtor^s  property,  and  a  mere  colorable 
transfer  in  fraud  of  his  creditors.  Title  to  personal  property  is 
fully  transferred  by  delivery  intended  to  transfer  title,  and  the 
acquiescence  of  the  mortgagors  in  the  delivery  and  possession  by 
the  mortgagee,  under  the  proceedings  for  public  sale,  followed 
by  Ruber's  bill  of  sale,  operated  to  transfer  the  legal  title  of  the 
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mortgagors,  and  as  to  them  and  all  persons  standing  in  their 
place  to  foreclose  the  equity  of  redemption. 

One  partner  has  power  by  a  bill  of  sale  to  convey  the  title  to 
the  personal  property  of  the  firm  ii;  payment  of  its  debts. 
Boswell  V.  Green  {Supreme  Court,  1856),  25  N.  J,  Law  (1 
Dutch.)  390  (Mr.  Justice  Potts,  at  pp.  395,  896) ;  2^  Am,  A 
Eng,  Encycl.  L.  {2d  ed.)  150.  The  addition  of  a  seal  to  the  bill 
of  sale  by  one  partner  does  not  affect  its  validity,  if  the  sale  is 
consummated  by  delivery.  Anderson  v.  Tompkins  {Chief-Jus- 
tice Marshall  1820),  1  Brock.  C.  C.  Jf56;  1  Fed.  Cos.  No.  865; 
Everit  V.  Strong  {1843),  5  Hill  163. 

Complainants  insist  that  in  her  petition  for  injunction  against 
the  sale  imder  complainants'  execution,  Mrs.  Schmidt  who  set 
up  the  foreclosure  sale  substantially  admitted  that  after  this 
sale  slie  lield  possession  partly  as  mortgagee,  and  this  admission 
is  relied  on  in  connection  with  the  other  facts,  as  establishing 
the  nature  of  her  claim.  On  her  whole  petition,  however,  she 
puts  her  claim  to  the  goods  primarily  on  the  groimd  of  owner- 
ship, following  the  sale  and  the  delivery,  and  it  is  only  in  case 
such  claim  fails  that  she  claims  to  be  mortgagee.  The  petition 
did  not  set  up  the  sale  from  Huber,  which,  however,  was  proved 
at  the  hearing  in  this  case,  and  the  admissions  in  the  petition 
being  sworn  to,  while  evidential,  are  not  conclusive  as  to  peti- 
tioner's title,  and  she  is  entitled  on  this  application  for  redemp- 
tion and  account  to  set  up  and  prove  her  title  as  owner  under 
the  bill  of  sale. 

On  the  whole  case  proved,  I  conclude  that  as  against  the  com- 
plainants' claiming  under  the  levy,  on  the  execution  set  out  in 
their  bill,  the  defendants  are  entitled  to  hold  as  owners  all  of 
the  property  levied  on,  including  as  well  the  property  originally 
taken  or  covered  by  the  mortgage,  as  the  portions  thereof  re- 
placed or  renewed  by  the  defendant,  and  that  under  sucli  levy 
the  complainants  have  no  right  to  redeem.  This  conclusion 
renders  it  unnecessary  to  consider  the  other  question  raised  in 
defence  of  the  claim  to  redeem,  viz.,  the  identity  of  the  goods 
levied  on  with  the  mortgaged  chattels,  and  the  effect  of  the  re- 
newal or  additions  to  the  carousel  made  by  Mrs.  Schmidt  after 
taking  possession,  and  the  further  question  whether  complain- 
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ants*  right  to  any  equitable  relief  has  been  barred  by  delay  or 
laches. 

A  decree  will  be  advised  dismissing  the  bill,  but  in  view  of  the 
fact  that  Mrs.  Schmidt  did  in  her  petition  for  injunction  set  up 
a  claim  as  mortgagee  which  complainants  were  justified  in  prob- 
ing by  the  bill  they  have  filed,  no  costs  will  be  allowed. 


The  Gband  Court  Foresters  of  America^  State  of  New 

Jersey, 

V. 

Coukt  Cavour,  No.  133,  Foresters  of  America,  et  al. 

[Decided  July  14th,  1913.] 

1.  Where  a  subordinate  branch  of  a  beneficial  association  was  incor- 
porated under  the  state  laws,  its  so-called  constitution  and  laws  by  whiqh 
it  recogriized  the  authority  of  the  supreme  court  of  the  order,  &c.,  and 
a^eed  to  abide  by  and  conform  to  its  general  laws,  &c.,  from  a  legal 
standpoint  could  be  regarded  as  nothing  more  than  the  corporation's 
by-laws. 
^  2.  Where  a  subordinate  court  of  a  beneficial  association  was  cited  by 
the  grand  court  to  show  cause  why  it  should  not  be  suspended  or  dis- 
solved for  improper  conduct,  and  for  neglecting  or  refusing  to  conform 
to  the  rituals,  &c.,  it  could  only  be  subject  to  punishment  after  adjudi- 
cation of  guilt  and  a  finding  that  the  charges  had  been  sustained  by  the 
evidence. 

3.  An  incorporated  subordinate  court  of  a  beneficial  association  adopted 
by-laws  acknowledging  its  allegiance  to  the  supreme  body,  but  on  the  sub- 
ordinate court  devolved  the  duty  of  administering  tjhe  funds  collected  for 
the  benefit  of  its  members.  One  of  the  grand  court's  by-laws  provided 
that,  should  any  subordinate  court  become  dissolved  or  suspended  by 
operation  of  law  or  otherwise,  or  should  be  expelled  or  should  secede 
'from  the  order,  all  property,  money,  goods  and  effects  should  vest  in 
and  be  delivered  to  the  grand  lodge  on  demand.  It  did  not  provide, 
however,  that  the  grand  court  should  take  the  money  and  other  property 
of  the  dissolved  court  and  apply  them  to  the  payment  of  its  debts  or 
for  other  uses  for  which  they  had  been  contributed. — Heldf  that  the 
grrand  court  of  the  order  had  no  jurisdiction  to  dissolve  the  subordinate 
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court  and  recover  its  funds  and  property  and  administer  the  fund, 
whether  the  subordinate  court  should  be  considered  as  a  voluntary  asso- 
ciation or  a  corporation. 

4.  A  forfeiture  will  not  be  enforced  in  equity  as  against  a  subordinate 
court  of  a  beneficial  association,  which  was  incorporated  under  the  state 
laws,  where  lihe  enforcement  of  the  forfeiture  will  incapacitate  the  cor- 
poration from  performing  the  very  duty  for  which  it  has  been  constituted. 


On  final  hearing. 

Mr,  Philip  J.  Schotland^  for  the  complainant. 

Mr.  Anthony  R,  Finelli,  for  the  defendants. 

Stevens,  V.  C. 

This  bill  prays  that  Court  Cavour,  a  beneficial  society,  allied 
to  the  Foresters  of  America,  may  turn  over  to  the  complainant 
the  funds  and  property  heretofore  belonging  to  it,  on  the  ground 
that  Court  Cavour  has  been  dissolved  and  tliat  under  the  con- 
stitution and  by-laws  of  the  Foresters,  the  title  to  the  property 
has  vested  in  complainant. 

The  Foresters  of  America  consist  of  a  supreme  court  or  so- 
ciety, grand  courts  and  subordinate  courts.  It  is  enough  for  the 
understanding  of  the  case  to  say  that  the  subordinate  courts  are 
the  basic  organizations;  that  where  there  are  ten  or  more  of 
them  in  any  one  state  they  elect  delegates  who  meet  and  form  a 
grand  court,  and  that  the  grand  courts  of  different  states,  thus 
composed,  likewise  in  their  t\irn  elect  delegates  to  the  supreme 
court,  which  with  its  officers,  present  and  past,  are  the  head  of 
the  order.  To  the  supreme  court  is  given  the  prerogative  of 
granting  charters,  so  called,  or  dispensations  fo:*'  the  formation 
of  subordinate  courts. 

Each  candidate  for  admission  to  a  subordinate  court,  in  his 
written  application  declares,  among  other  things,  that  he  will 
conform  to  and  abide  by  all  the  rules  of  the  court  and  of  the 
order  now  in  force  or  hereafter  to  be  made,  or  submit  to  the  pen- 
alties therein  contained. 

The  foundation  of  the  society  is  declared,  in  the  constitution 
of  the  supreme  court,  to  be 
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"upon  the  broad  principle  of  benevolence  and  is  established  to  provide  re- 
lief in  sickness  and  distress,  and  burial  at  death,  and  to  inspire  its  mem- 
bers with  the  elevating  influence  and  of  a  proper  recognition  of  the  stem 
realities  and  responsibilities  of  life." 

The  supreme  court,  the  grand  court  for  fhe  State  of  New 
Jersey  and  Court  Cavour,  have  all  become  incorporated  imder 
the  New  Jersey  act  of  legislature  entitled  "An  act  to  incorporate 
associations  not  for  pecuniary  profit/*  The  certificate  of  incor- 
poration of  Court  Cavour,  dated  February  16th,  1904,  antedates 
that  of  the  supreme  court,  and  that  of  the  present  certificate  of 
incorporation  of  the  grand  court,  which  is  dated  May  8th,  1906. 

The  certificate  of  incorporation  of  Court  Cavour,  stating  its 
object  to  be  one  of  benevolence,  uses  the  language  of  the  above- 
quoted  declaration  of  the  supreme  court.  It  does  not  make  any 
reference  to  the  order  of  which  it  is  or  was  a  constituent  part. 
Its  so-called  constitution  and  laws  adopted  in  July,  1909,  which 
from  a  legal  standpoint  can  be  nothing  more  than  its  by-laws, 
declare  (section  5)  that  it  recognizes  the  authority  of  the  su- 
preme court  of  the  order  and  the  authority  of  the  grand  court 
of  the  State  of  N"ew  Jersey,  and  that  it  will  abide  by,  obey,  agree 
to  and  conform  with  the  general  laws  of  the  order  and  of  the 
grand  court  laws  of  the  State  of  New  Jersey  as  now  in  force,  or 
as  they  may  be  hereafter  enacted  or  amended. 

Among  the  so-called  supreme  court  laws  is  the  following : 

"Section  215.  Any  grand  or  subordinate  court  found  guilty  after  due 
notice  and  hearing  of  any  of  the  charges  hereinafter  set  forth  may  be 
suspended  for  a  period  not  exceeding  two  years,  dissolved  or  expelled. 
If  dissolved  or  expelled,  its  charter,  dispensation,  rituals,  money,  books, 
paper  and  all  other  property,  real  or  personal,  shall  be  forfeited  to  the 
supreme  court,  or  the  respective  grand  court.  *  *  *  The  executive 
council  of  each  grand  court  shall  hear  and  decide  all  charges  preferred 
against  subordinate  courts  within  its  jurisdiction : 

"A.  For  improper  conduct. 

"B.  For  neglecting  or  refusing  to  conform  to  the  rituals,  laws,  cere- 
monies, enactments  or  resolutions  of  the  supreme  court,  grand  courts  or 
executive  council  thereof." 

On  September  38th,  1912,  the  grand  chief  ranger  addressed 
to  the  financial  secretary  of  Court  Cavour  a  written  commimicar 
tion,  citing  him  to  appear  before  the  executive  council  of  the 
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grand  court  on  October  12th,  1913,  at  eight  p.  m..  to  show  cause 
why  Court  Cavour  should  not  be  suspended  or  dissolved  for 
violating  the  general  laws,  section  No.  315,  as  follows:  A.  For 
improper  conduct.  B.  For  neglecting  or  refusing  to  conform 
to  the  rituals,  laws,  ceremonies,  &c. ;  stating  that  it  was  by  order 
of  the  executive  council.  This  notice  was  communicated  to  the 
members  of  the  court,  or  a  large  majority  of  them,  and  a  trial 
was  had  at  the  time  named,  at  which  the  court  was  represented 
by  counsel.  Decision  was  reserved  imtil  November  9th,  1912, 
at  which  time  the  following  resolution  was  passed  by  the  mem- 
bers of  the  executive  council,  who  had  heard  the  evidence: 

"Whereas,  Court  Cavour,  No.  133,  of  the  Foresters  of  America,  located 
at  Newark,  New  Jersey,  was  suspended  on  the  twenty -eighth  day  of  Sep- 
tember, 1912,  for  failure  to  comply  with  certain  regulations  of  the  order, 
and  the  said  court  was  cited  to  show  cause  w^hy  it  should  not  be  dis- 
solved, as  a  subordinate  court  of  the  order  and  the  hearing  was  set  for 
Saturday  evening,  October  12th,  1912,  in  the  oflSce  of  the  grand  secre- 
tary, No.  275  Grove  street,  Jersey  City,  New  Jersey,  which  trial  pro- 
ceeded by  the  introduction  of  and  taking  of  said  evidence ;   and 

"Whereas,  section  215  of  the  general  laws  of  the  order,  edition  of  1911, 
vests  the  executive  council  with  full,  ample  and  suflScient  authority  within 
the  premises;    and 

"Whereas,  a  fair  and  impartial  trial  was  conducted  on  the  date  iherein 
set  forth  and  at  the  place  above  mentioned,  the  said  Court  Cavour,  No. 
133,  of  the  Foresters  of  America  and  executive  council  of  the  grand  court 
of  New  Jersey,  both  being  represented  by  counsel ;   and 

"Whereas,  we  have  carefully  considered  the  testimony  and  all  matters 
surrounding  the  case ;   therefore  be  it 

"Resolved,  that  it  is  now  the  order  of  this  executive  council  of  the 
grand  court  of  the  State  of  New  Jersey  that  the  said  Court  Cavour,  No. 
133,  of  the  Foresters  of  America,  Newark,  New  Jersey,  be  and  is  hereby 
dissolved  as  a  subordinate  court  of  the  grand  court  of  New  Jeresy,  For- 
esters of  America,  and  its  charter,  dispensation,  rituals,  money,  books, 
papers  and  all  other  property,  both  real  and  personal,  be  and  hereby 
is  forfeited  to  the  grand  court  of  the  State  of  New  Jersey,  Foresters  of 
America  ;   and  be  it  further 

"Resolved,  that  the  grand  secretary  of  the  grand  court  of  the  State  of 
New  Jersey  be  and  is  hereby  authorized  and  empowered,  on  behalf  of  tjhe 
executive  council,  to  take  such  steps  as  may  be  necessary  to  collect  all 
property  of  Court  Cavour  not  now  in  possession  of  the  executive  council 
of  the  grand  court  of  New  Jersey ;   and  be  it  further 

"Authorized  to  take  such  action  as  may  be  necessary  to  recover  from 
the  said  dissolved  Court  Cavour,  No.  133,  of  the  Foresters  of  America, 
all  money  in  the  possession  of  the  oflScers  of  said  court  or  on  deposit  and 
secure  the  same  for  the  executive  council    ♦    ♦    ♦." 
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This  resolution  is  open  to  serious  criticism.     It  begins  with 
declaring  that  Court  Cavour  was  suspended.     The  suspension 
proceedings  appear  in  the  evidence  and  do  not  warrant  the  dec- 
laration that  the  court  was  suspended.    No  suspension  proceed- 
ing was  taken  against  the  court  as  such.    Then  the  resolution 
says  that  the  court  was  cited  to  show  cause  why  it  should  not  be 
dissolved  as  a  subordinate  court.     It  was  not  so  cited,  but  was 
cited  to  show  cause  why  it  should  not  be  suspended  or  dissolved 
for  improper  conduct  and  for  neglecting  or  refusing  to  conform 
to  the  rituals,  &c.    And  even  this  form  of  citation  was  not  war- 
ranted by  the  section  above  quoted.    Under  it  the  court  should 
have  been  notified  that  charges  for  improper  conduct,  &c.,  had 
been  preferred  and  that  it  must  answer  them.    The  punishment 
was  to  follow  only  after  adjudication  of  guilt — that  is,  after  the 
council  should  have  foimd  that  the  charges  were  sustained  by  the 
evidence.    Then,  and  then  only,  was  the  committee  to  determine 
whether  the  society  should  be  suspended,  dissolved  or  expelled. 
In  their  resolutions  the  council  do  not  find  that  the  charges 
or  any  of  them  are  true.    They  only  declare  what  might  be  the 
consequence  of  such  a  finding,  and  that,  too,  not  the  necessary 
consequence.    Having  found  the  charges  true,  they  would  still 
have  had  to  determine  whether  suspension,  dissolution  or  expul- 
sion was  the  appropriate  remedy.    It  is  as  if  a  court  of  justice 
should  adjudge  that  the  alleged  debtor's  property  should  be  sold, 
without  having  first  adjudged  that  he  owed  a  debt.    Nothing  is 
better  settled  than  that  a  decree  that  adjudicates  a  matter  not 
within  the  issue  is  a  nullity.    Reynolds  v.  Stockton,  JkS  N.  J.  Eq. 
(16  Stew.)  211;  UO  U,  S,  264.    The  proper  issue,  and  the  only 
issue  warranted  by  section  215,  was  whether  the  court  was  guilty; 
and  that  the  council  has  not  passed  upon.    The  complainant  is 
confronted  with  this  dilenmia :  If  the  citation  did  not  call  upon 
the  defendant  to  answer  a  charge  of  improper  conduct,  &c.,  then 
it  was  not  warranted  by  the  laws  of  the  order;  if  it,  in  substance, 
did,  then  the  decree  made  did  not  pursue  the  issue.     In  either 
event  it  appears  to  aflford  a  very  slender  foundation  for  the 
demand  for  the  property  sought  to  be  recovered  in  this  suit. 

But  there  is  another  difficulty:     In  State  Council  v.  Enter- 
prise Council,  No.  6,  75  N.  J.  Eq.  (5  Buck.)  2^5,  it  was  held 
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that  under  the  laws  of  the  order  the  state  council  had  no  au- 
thority to  administer  the  trust  fund  created  by  the  local  council 
for  the  benefit  of  its  members  and  no  power  to  dissolve  the  local 
court,  considered  either  as  a  voluntary  association  or  as  incOT- 
porated  society.  That  seems  to  be  the  case  here.  Counsel  for 
complainant  sought  to  convince  me,  in  a  very  elaborate  argu- 
ment, that  the  grand  lodge  was  vested  with  authority  to  carry 
out  the  trusts  or  objects  for  which  Court  Cavour  was  consti- 
tuted, but  after  a  careful  examination  of  the  various  laws  of  the 
order,  I  fail  to  find  any  such  authority.  It  is  true  that  section  1 
of  article  18  of  the  grand  court  laws  prescribes  that 

"should  any  subordinate  court  become,  either  by  operation  of  law  or  other- 
wise, dissolved  or  be  suspended,  expelled  or  secede  from  the  order,  all 
property,  money,  goods  and  effects  shall  vest  In  and  be  delivered  to  the 
grand  lodge  upon  demand  being  made  therefor.*' 

But  it  is  not  provided  -that  it  shall  take  the  money  and  other 
property  of  the  dissolved  court  and  apply  them  as  a  separate 
fund  for  the  payment  of  its  debts  or  for  the  other  uses  for  which 
they  were  contributed.  As  far  as  appears  they  go  into  the  gen- 
eral fund  of  the  grand  court  subject  to  be  disposed  of  according 
to  its  rules. 

Counsel  refers  to  the  testimony  of  Mr.  Donnelly,  the  supreme 
secretary,  who  says  that  complainant  is  obliged  imder  its  laws 
to  recognize  the  members  of  a  defunct  branch  by  giving  them  a 
clearance  card  to  enable  them  to  join  another  subordinate  court 
of  the  order,  and,  during  the  life  of  the  clearance  card,  pay  the 
benefit  which  the  member  was  entitled  to  from  the  defunct  court. 
But  assuming  that  the  course  thus  indicated  imposes  no  uncon- 
tracted  for  burden  upon  the  applying  member,  and  assuming 
further  that  members  not  in  arrears  can,  on  application,  get  such 
card,  it  is  plain  that  the  section  relied  upon  (section  112,  page 
32  of  Exhibit  C-3)  is  not  applicable.    It  provides  that 

"any  member  who  voted  with  the  minority  against  their  court  disbanding 
or  seceding,  or  against  their  court  being  suspended  or  expelled  (whatever 
that  may  mean)  for  non-compliance  with  the  laws  or  decisions  of  the 
order,  on  satisfactory  proof  thereof,  may  still  be  recognized  as  members 
of  the  order." 
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This  provision  applies  to  a  situation  that  has  not  here  arisen. 
The  question  of  disbanding  or  seceding  was  not  brought  before 
the  society  and  no  one  voted  either  for  or  against  it.  It  was  the 
grand  court  that  sought  to  dissolve  it,  not  the  awbordinate  court 
that  sought  to  disband  or  secede.  Counad  has  not  been  able  to 
refer  me  to  any  other  provision,  and,  consequently,  the  case 
stands,  in  this  regard,  as  it  did  in  State  Council  v.  Enterprise 
Council,  supra. 

The  rationale  of  the  situation  is  this :  The  right  of  the  mem- 
ber is  contractual.  He  has  agreed  that  the  fund  contributed  by 
himself  and  by  the  other  members  shall  be  managed  and  applied 
by  the  officers  of  the  court  to  which  he  belongs.  He  has  further 
agreed  that  on  dissolution  the  property  shall  go  to  the  grand 
court;  but  he  has  not  agreed  that,  on  the  contingency  that  has 
happened,  and  while  the  local  society,  whether  incorporated  or 
not  incorporated,  exists,  it  shall  be  administered  by  the  officers 
and  agents  of  any  other  court.  There  has  been  no  disso- 
lution, first,  because  the  judgment  was  unwarranted;  second, 
because,  if  warranted,  the  grand  court  has  no  power  to  dissolve 
the  local  society.  The  court  of  errors  and  appeals  expressly  says : 
'The  fact  is  that  the  word  'dissolution^  is  inapt  to  express  any 
l^al  intent  which  the  parties  may  have  entertained,  for,  even  in 
the  case  of  an  unincorporated  association,  it  would  be  quite  im- 
possible for  the  state  council  to  dissolve  such  a  volimtary  associa- 
tion as  long  as  its  members  chose  to  continue  together."  The 
fund  cannot,  therefore,  be  given  into  the  custody  of  those  officers 
or  agents  without  his  consent,  and  in  this  case  there  has  been  no 
consent.  The  case  is  unlike  State  Council  v.  Sharp,  S8  N.  J,  Eq. 
(11  Stew.)  2^.  There,  as  pointed  out  by  Mr.  Justice  Swayze  in 
the  case  cited,  the  constitution  itself  provided  that  the  amount 
received  by  the  state  council  upon  dissolution  of  the  subordinate 
council  (the  local  council  had  disbanded  itself  and  returned  its 
charter)  should  be  appropriated  for  the  assistance  and  support 
of  the  widows  and  orphans  of  members  of  the  subordinate  coun- 
cil, and  that  if  there  were  no  such  vridows  and  orphans,  the 
amount  should  be  invested  and  paid  in  case  of  reorganization  to 
that  coxmcil. 

There  are  three  particulars  in  which  the  case  in  hand  differs 
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from  State  Council  v.  Sharp — first,  the  dissolution  entailing  for- 
feiture has  not  been  adjudged  according  to  the  rules  of  the  order; 
second,  even  in  the  event  of  disbandment  or  secession  there  is  no 
provision  that  the  fund  shall  be  preserved  Intact  and  used  for 
the  payment  of  the  debts  or  for  the  relief  of  the  members  of  the 
subordinate  court;  third,  Delaware  council  had  disbanded  itself 
and  had  therefore  left  the  fund  without  any  tnistee  to  admin- 
ister it. 

The  objections  above  indicated  apply,  according  to  the  view  of 
the  court  of  errors  and  appeals,  even  to  the  case  of  an  unincor- 
porated society.  But  Court  Cavour  is  incorporated.  The  so- 
called  constitution  and  laws  of  the  order  are,  as  far  as  this  cor- 
poration may  have  adopted  them,  nothing  but  its  by-laws.  Un- 
like the  certificate  of  incorporation  of  the  supreme  and  grand 
courts,  the  certificate  of  incorporation  of  Court  Cavour  does  not 
recognize  any  obligation  to  or  dependence  upon  or  connection 
with  the  order  at  large.  It  is,  in  legal  contemplation,  an  inde- 
pendent entity  and  its  by-laws  must  stand  or  fall  on  that  assump- 
tion. As  long  as  it  exists,  it  cannot  devolve  upon  any  other  or- 
ganization those  duties  or  obligations  which  by  its  charter  de- 
rived from  the  state,  it  is  bound  to  perform  itself.  The  supreme 
and  grand  courts  can,  by  appropriate  action,  for  cause,  sever  the 
bond  which  unites  it  to  them,  but  after  severance,  it  is  still  a  cor- 
poration and  bound  to  the  obligations  of  a  corporation ;  to  para- 
phrase the  words  of  Mr.  Justice  Swayze :  "It  has  not  been  dis- 
solved. It  is  still  an  existing  body.  All  that  has  happened  has 
been  that  its  allegiance  to  the  order  is  at  an  end." 

Forfeitures  are  not  favored.  They  certainly  will  not  be  en- 
forced, where  enforcement  must  incapacitate  the  corporation  from 
performing  the  very  duty  for  which  it  was  constituted.  Coimsel 
lays  great  stress  upon  the  agreement  to  which  each  individual 
must  subscribe  on  joining:  "I  will  conform  to  and  abide  by  all 
the  rules  of  the  court  and  of  the  orders  ♦  ♦  ♦  or  submit  to 
the  penalties  therein  contained.^^  But  this  is  the  subscription  of 
the  individual  binding,  no  doubt,  upon  him,  but  not  upon  the 
corporation.  It  is  the  right  of  the  corporation  and  not  of  the  in- 
dividual that  is  here  in  controversy. 
I  think  the  bill  should  be  dismissed. 
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Jessie  Farrell,  administratrix, 

V. 

The  Passaic  Water  Company  et  al. 
[Decided  September  19th,  1913.] 

1.  Nothing  is  better  settled  than  that  there  is  no  equity  to  perfect  an 
imperfect  gift.  A  man  may  transfer  his  property  without  valuable  con- 
sideration in  one  of  two  ways;  he  may  either  do  such  acts  as  amount 
in  law  to  a  conveyance  or  assignment  of  the  property  and  thus  com- 
pletely divest  himself  of  the  legal  ownership,  in  which  case  th«  person 
w»ho  by  those  acts  acquires  the  property  takes  it  beneficially  or  on  trust 
as  the  case  may  be ;  or  the  legal  owner  of  the  property  may  by  either 
one  of  the  modes  recognized  as  amounting  to  a  valid  declaration  of 
trust,  constitute  himself  a  trustee  and  without  an  actual  transfer  of 
the  legal  title  may  so  deal  with  the  property  as  to  deprive  himself  of 
its  beneficial  ownership  and  declare  that  he  will  hold  it  from  that  time 
forward  in  trust  for  the  other  person. 

2.  The  several  modes  of  assignment  are  as  applicable  to  the  case  of 
gifts  as  to  those  of  transfers  for  value.  The  gift  is  just  as  completely 
vested  by  the  one  mode  as  by  the  other,  and  it  is  settled  law  that  the 
fact  that  a  bond  is  not  payable  to  bearer,  and  that  the  instrument  is 
not  negotiable,  does  not  prevent  a  valid  gift  of  it  by  manual  tradition 
without  writing. 

3.  Where  A.,  a  business  man  of  mature  years,  possessed  of  consider- 
able property,  w^hile  engaged  to  be  married  to  Miss  F..  handed  her  a 
coupon  bond  of  the  Passaic  Water  Company  for  one  thousand  dollars, 
registered  as  to  principal  in  the  name  of  A.,  and  on  its  face  payable  to 
bearer  or  registered  holder  thereof,  and  providing  that  it  "may  at  any 
time  be  registered  in  the  name  of  the  owner  on  the  books  of  the  com- 
pany ;  *  *  *  after  which  this  bond  shall  be  transferable  only  upon 
the  books  of  the  company,  until  it  shall,  at  the  request  of  the  holder, 
be  registered  as  payable  to  bearer,  which  shall  restore  transferability 
by  delivery,"  and  although  he  lived  for  six  or  seven  years  after  it  came 
into  Miss  F.'s  possession,  did  not  reclaim  it,  reclamation  being  all 
the  more  easy  because  of  the  fact  that  the  bond  stood  registered  in  his 
name,  and  told  a  friend  that  he  had  made  Miss  F.  a  present  of  a 
bond  of  that  description,  and  she  took  the  interest  accruing  upon  it  for 
ten  or  twelve  years  before  her  death — Held,  that  it  was  natural,  situ- 
ated as  they  were,  that  he  should  have  made  a  gift,  and  there  being 
no  evidence  against  it.  the  inference  that  a  gift  was  actually  made  was 
the  only  fair  inference  from  the  proofs. 
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4.  The  gift  did  not  remain  incomplete  because  of  the  clauses  in  the 
bond,  which  provide  that  it  is  payable  to  the  bearer  or  registered  holder, 
and  that  if  registered  it  shall  be  transferable  only  on  the  books  of  the 
company,  until  it  shall,  at  the  request  of  the  holder,  be  registered  pay- 
able to  bearer  "which  shall  restore  transferahiliiy  hy  delivery.** 

5.  There  are  two  kinds  of  corporation  bonds  in  common  use  to-day: 
those  that  are  negotiable,  and  those  that  are  merely  assignable.  The 
object  of  the  clause  in  question  was  to  give  the  owner  the  option  of 
having  either  the  one  form  of  obligation  or  the  other,  at  his  pleasure. 

6.  The  failure  to  direct  the  company  to  make  a  transfer  on  its  books, 
standing  by  itself,  is  without  significance  as  long  as  it  Is  the  doctrine  of 
t)bis  court  that  a  valid  gift  may  be  made  by  parol.  Proof  of  failure  to 
make  in  one  way  is  no  proof  of  failure  to  make  in  another. 

7.  The  administratrix  of  Miss  F.  having  requested  the  defendant 
company  to  register  the  bond  in  question,  and  such  request  having  been 
refused,  this  court  will  compel  a  performance  of  the  company's  agree- 
ment to  register  the  bond.  A  suit  for  damages  based  on  the  refusal  to 
do  so  would  not  be  a  complete  or  satisfactory  remedy. 


Mr,  Josiah  Dadley  and  Mr,  Clifford  L.  Newman,  for  the  cora- 
plainaiit. 

Mr.  Robert  H.  Cunningham,  for  the  defendants. 

StevenSjj  V.  C.  : 

This  is  a  bill  filed  by  the  administratrix  of  Catherine  Farrell 
against  the  Passaic  Water  Company  and  the  executors  of  James 
Atkinson.  It  is  alleged  that  Mr.  Atkinson  was  engaged  to  be 
married  to  Miss  Farrell,  and  that  al)Oiit  the  year  1905,  and  while 
so  engaged,  he  handed  her  a  coupon  bond  of  the  Passaic  Water 
Company  for  $1,000,  intending  to  make  her  a  gift  of  it.  The 
bond  was,  at  the  time  of  the  alleged  gift,  and  still  is,  registered, 
as  to  principal,  in  the  name  of  Atkinson.  The  principal  sum  is 
payable  in  July,  1937.  Miss  Farrell  drew  the  interest  coupons 
during  her  life  and  died  in  1909.  iVtkinson  died  in  1902.  Since 
the  death  of  Miss  Farrell,  the  bond  has  been  in  the  possession  of 
either  her  next  of  kin  or  her  administratrix.  On  its  face  it  pro- 
vides that  it  is  payable  to  the  bearer  or  registered  holder  thereof 
and  that  it 
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"may  at  any  time  be  registered  in  the  name  of  the  owner  on  the  books 
of  the  company;  ♦  ♦  *  after  which  this  bond  shall  be  transferable 
only  upon  the  books  of  the  company,  until  it  shall,  at  the  request  of  the 
holder,  be  registered  as  payable  to  bearer,  which  shall  restore  transfer- 
ability by  delivery." 

The  bill  prays  that  the  bond  may  be  declared  to  be  a  part  of 
the  estate  of  Catherine  Farrell,  and  that  the  company  may  be  de- 
creed to  register  it  in  the  name  of  her  administratrix. 

The  defence  is,  &st,  that  no  gift  is  proven,  and  second,  that  if 
an  intention  to  give  lias  been  shown,  such  gift  was  imperfect 
without  registry  and  a  court  of  equity  will  not  lend  its  aid  to 
perfect  it. 

Nothing  is  better  settled  than  that  there  is  no  equity  to  perfect 
an  imperfect  gift.  Says  Sir  George  Jessel,  M.  R.,  in  Richards  v. 
Delhridge,  L.  R.  18  Eg.  11 :  "The  principle  is  a  very  simple  one. 
A  man  may  transfer  his  property  without  valuable  consideration 
in  one  of  two  ways:  he  may  either  do  such  acts  as  amount  in 
law  to  a  conveyance  or  assignment  of  the  property  and  thus  com- 
pletely divest  himself  of  the  legal  ownership  in  which  case  the 
person  who  by  those  acts  acquires  the  property  takes  it  bene- 
ficially or  on  trust,  as  the  case  may  be;  or  the  legal  owner  of 
the  property  may  by  one  or  other  of  the  modes  recognized  as 
amounting  to  a  valid  declaration  of  trust  constitute  himself  a 
trustee  and  without  an  actual  transfer  of  the  legal  title  may  so 
deal  with  the  property  as  to  deprive  himself  of  its  beneficial 
ownership  and  declare  that  he  will  hold  it  from  that  time  forward 
in  trust  for  the  other  person." 

There  is  nothing  in  this  case  to  indicate  that  Atkinson  de- 
clared that  he  held  the  bond  in  controversy  as  trustee  for  Miss 
Farrell.  What  he  did  was,  not  to  set  it  aside  among  his  own 
papers  and  to  declare  in  any  way  that  from  that  time  forth,  he 
held  it  for  her  benefit,  but  to  give  her  the  possession  of  it,  and, 
as  far  as  appears,  concern  himself  no  further  about  it.  If,  says 
the  master  of  the  rolls,  in  the  case  cited,  the  gift  is  intended  to 
take  effect  by  transfer,  the  court  will  not  hold  the  intended  trans- 
fer to  operate  as  a  declaration  of  trust,  for  then  every  imperfect 
instrument  would  be  made  effectual  by  being  converted  into  a 
perfect  trust. 
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If,  then,  the  complainant  has  a  valid  title,  it  must  be  because 
Atkinson  completely  divests  himself  of  all  title. 

I  think  considerable  confusion  has  resulted  from  the  use,  in 
some  of  the  later  cases,  of  the  term  "equitable"  in  connection 
with  the  title  of  the  assignee  to  a  chose  in  action.  If  by  "equit- 
able" is  meant  such  a  title  as  only  a  court  of  equity  can  give 
effect  to,  the  assumption  is  manifestly  erroneous  If  a  right  is 
recognized,  and  protected  Ijy  a  court  of  law  (of  course,  I  am 
speaking  of  those  jurisdictions  in  which  the  courts  of  law  and 
equity  arc  still  constitutionally  distinct),  and  if  such  a  court  has 
come  to  be  the  proper  tribunal  in  which  to  enforce  it,  it  is  a  mis- 
use of  terms  to  call  the  right  equitable  in  contradistinction  to 
legal. 

The  history  of  the  law  on  this  subject  is  somewhat  curious. 
In  the  time  of  Coke,  the  property  in  the  paper  on  which  an  ob- 
ligation was  written  and  in  the  wax  with  which  it  was  sealed 
could  be  divorced  from  the  property  in  the  debt  which  the  paper 
manifested.    He  says  {Fol  2S:>h  %  377)  : 

"it  is  implied  that  if  a  man  hath  an  obligation,  though  he  cannot  grant 
the  thing  in  action,  yet  he  may  give  or  grant  the  deed,  viz.,  the  parch- 
ment and  wax,  to  another  who  may  cancel  and  use  the  same  at  hi^ 
pleasure." 

This  distinction  constituted  the  basis  of  decision  by  the  Lords- 
Justices  in  Eummm'S  v.  Harp,  1  Ex.  D,  169,  as  late  as  1876. 

Property  in  the  debt  evidenced  by  the  paper  stood  on  a  different 

footing.    As  the  advantages  arising  from  commerce  began  to  be 

felt,  the  custom  of  merchants  whereby  a  foreign  bill  of  exchange 

was  assignable  by  the  payee  to  a  third  person  so  as  to  vest  in  him 

^  •    the  legal  as  well  as  the  equitable  title,  was  recognized  and  siip- 

/      ported  by  the  English  law  courts  as  early  as  the  fourteenth  cen- 

"^  tury,  and  a  like  custom  rendering  an  inland  bill  transferable 

was  established  in  the  seventeenth  century.   /fJliii^  Bills  *10. 

Promissory  notes  were  put  upon  the  footing  oflpnland  bills  by  the 

statute  of  7  Anne.     Other  choses  in  action  wng  stood  upon  a 

/.^     different  footing.    Lord  Coke  {2Ha)  says  that  it  is  one  of  the 

maxims  of  the  common  law  that  no  right  of  action  can  be 

transferred. 
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**becau8e  under  color  thereof  pretended  titles  mi}?ht  be  jf  ran  ted  to  great 
men.  whereby  right  might  be  trodden  down  and  the  weak  oppressed, 
which  the  common  law  forbiddeth." 

But  the  necessities  of  trade  and  commerce  were  too  strong  for 
this  maxim,  and  courts  of  equity  at  an  early  period  began  to 
recognize  the  interest  of  the  assignee.  During  this  period  the 
title  of  the  assignee  was  equitable,  and  equitable  only.  Then  the 
hiw  courts  began,  indirectly  at  first,  to  recognize  his  right.  In 
Winch  V.  Keeley,  1  T.  E.  619  {A,  D,  17S7).  they  did  so  for  tlie 
first  time  explicitly.  There  a  suit  was  brought  in  the  name  of  the 
assignor  for  the  use  of  the  assignee.  The  defence  was  that  the 
assignor  had  become  bankrupt  and  that  his  title  had  passed  to  his 
assignee  in  bankruptcy.  It  was  held  that  the  title  had  not  passed 
and  that  the  suit  would  lie.  ITaving  recognized  and  protected 
the  assignee's  right,  it  became,  at  least  toXsome  extent,  a  mere 
question  of  procedure  whether  the  suit  should  be  brought  in  the 
one  name  or  the  other.  This  was  the  view  of  Mr.  Justice  Buller 
in  Master  v.  Miller,  4  T.  R.  .%1  (.4.  D.  1791).  He  says: 
^'It  must  be  admitted  tliat  though  the  courts  of  hiw  have  gone  the 
length  of  taking  notice  of  choses  in  action  and  acting  xipon 
them,  yet  in  many  cases  they  have  adhered  to  the  formal  objec- 
tion that  the  action  shall  be  brought  in  the  name  of  tlie  assignor 
and  not  in  the  name  of  the  assignee.  I  see  no  use  or  convenience 
in  preserving  that  shadow  wlien  the  su})stance  is  gone,  and  that 
it  is  merely  a  shadow  is  apparent  from  the  later  cases  in  which 
the  courts  have  taken  care  that  it  shall  never  work  injustice." 
Still,  in  England,  the  action  continued  for  many  years  to  be 
brought  in  the  name  of  the  assignor.  But  it  became  mere  form, 
for,  said  Chief-Justice  Hornblower,  in  Allen  v.  Pancoast,  20  X. 
J.  Law  (Spenc.)  OS:  **It  has  long  since  been  held  that  an  assign- 
ment of  a  chose  in  action  carries  with  it  by  implication  a  right 
to  use  the  name  of  the  assignor  even  against  his  consent  and  in 
opposition  to  his  release  or  defeasance  of  the  debt  or  security 
assigned." 

It  is  going  pretty  far  to  call  the  right  of  such  an  assignee,  so 
protected,  an  equitable  in  contradistinction  to  a  legal  right.  But 
when  our  legislature  in  1797  enacted  that  the 
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"assignment  of  bills,  bonds  and  other  writings  obligatory  for  the  pay- 
ment of  money  shall  be  good  and  effectual  in  law  and  an  assignee  of  any 
such  may  thereupon  maintain  an  action  of  debt  in  his  own  name," 

the  only  excuse  for  calling  the  assignee's  title  equitable  vanished. 
Reed  v.  Bamiridge,  Jf  N,  J.  Law  (1  South.)  858.  The  legal  title 
to  the  wax  and  paper  had  always  been  in  the  assignee,  the  legal 
title  to  the  debt  was  now  also  in  the  assignee. 

It  thus  conclusively  appears  that  the  aid  of  a  court  of  equity 
to  perfect  the  title  of  an  assignee  to  a  sealed  bond  for  the  pay- 
ment of  money  is  unnecessary,  for  the  right  is  perfect  already. 
Agreements  to  assign  stand  upon  quite  another  footing.  If 
based  upon  valuable  consideration,  equity  may  sometimes  enforce 
them ;  if  not  so  based,  it  will  not. 

Then  a  perfectly  distinct  question  arises.  By  what  formalities 
may  title  be  vested  in  an  assignee  ?  At  first  it  was  held  that  an 
instrument  under  seal  could  only  be  assigned  by  an  instrument 
of  equal  dignity  {Wood  v.  Pa/rtridgc,  11  Mass.  J^SS) ;  but  this 
view  has  been  abandoned,  and  it  is  now  held  that  instruments 
such  as  bonds,  mortgages  and  policies  of  insurance  may  be  as- 
signed by  writing  without  seal,  or  even  by  parol  accompanied  by 
delivery.  Vreeland  v.  Van  Horn,  17  N.  J.  Eg.  {2  G.  E.  Or.) 
187;  Travelers  Insurance  Co.  v.  Grant,  5^  N.  J.  Eq.  (9  Dick.) 
208;  Allen  v.  Pancoast,  20  N.  J.  Lam  (Spenc.)  71.  The  effect 
of  the  assignment  is  precisely  the  same  in  any  of  these  forms — 
it  vests  the  legal  title  in  the  assignee.  The  proof  of  it  may  be 
more  difficult  in  the  case  of  an  assignment  by  purol,  but  in  any 
mode  the  debt  theretofore  owing  to  the  obligee  passes  to  the 
assignee ;  he  is  the  creditor,  and  the  only  creditor. 

These  several  modes  of  assignment  are  as  applicable  to  the 
case  of  gifts  as  to  those  of  transfers  for  value.  The  gift  is  just 
as  completely  vested  by  the  one  mode  as  by  the  other,  and  it  is 
settled  law  that  the  fact  that  the  bond  is  not  payable  to  bearer 
or  that  the  instrument  is  not  negotiable  does  not  prevent  a  valid 
gift  of  it  by  manual  tradition  without  writing-  Executors  of 
Egerton  v.  Egerton,  17  N.  J.  Eq.  (2  G.  E.  Or.)  W;  Gorle  v. 
Monkhouse,  50  N.  J.  Eq.  {5  Dick.)  587;  Travelers  Insurance 
Co.  V.  Grant,  54.  N.  J.  Eq.  {9  Dick.)  208;  Thompson  v.  West, 
56  N.  J.  Eq.  {11  Dick.)  660.     Proof  of  delivery,  coupled  with 
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proof  of  intent  to  pass  a  present  interest  by  way  of  gift,  has  pre- 
cisely the  same  effect  as  a  formal  written  transfer.  A  moment's 
consideration  will  show  that  this  is  necessarily  so.  The  instru- 
ment given  remains,  in  either  case,  unchanged.  If  payable  by 
A  to  B  it  remains  so  payable  on  the  face  of  it,  whether  trans- 
ferred by  writing  or  not ;  but  by  the  effect  of  the  transfer,  what 
theretofore  was  payable  to  B  has  in  law  become  payable  to  C, 
the  transferee.  In  the  case  of  Green  v.  Tulwne,  52  N,  J.  Eq. 
(7  Dick.)  169,  the  question  was  not  before  the  court.  I  do  not 
think  it  can  be  fairly  gathered  from  what  Vice-Chancellor  Pit- 
ney said  that  he  thought  that  a  writing  was  necessary,  but  if  he 
there  so  expressed  himself,  when  the  point  came  squarely  before 
him,  in  the  Insurance  Case,  he  held  otherwise  The  question 
then  is,  did  Atkinson  make  a  gift — that  is,  a  perfect  gift  ?  Two 
objections  are  made — first,  it  is  said  that  the  proof  fails  to  show 
delivery  accompanied  with  a  declaration  of  intent,  and  secondly, 
that  the  instrument  itself  forbids  the  making  of  a  gift  in  the 
manner  in  which  it  is  alleged  to  have  been  made. 

As  to  the  first  objection:  The  evidence  is  that  Atkinson,  a 
business  man  of  mature  years,  possessed  of  considerable  property, 
while  engaged  to  be  married  to  Miss  Farrell,  parted  with  the 
bond  in  question ;  how  or  when  does  not  appear.  Although  he 
lived  for  six  or  seven  years  after  it  came  into  Miss  FarrelFs  pos- 
session, he  did  not  reclaim  it;  reclamation  being  all  the  more 
easy  because  of  the  fact  that  the  bond  stood  registered  in  his 
name.  He  told  a  friend  that  he  had  made  Miss  Farrell  a  present 
of  a  bond  of  that  description.  She  took  the  interest  accruing 
upon  it  for  ten  or  twelve  years  before  her  death.  It  was  natural 
that,  situated  as  they  were,  he  should  have  made  a  gift,  and  there 
is  no  evidence  against  it.  Under  these  circumstances,  I  think 
the  inference  that  a  gift  was  actually  made  is  the  only  fair  infer- 
ence from  the  proofs. 

But  counsel  argues  that,  conceding  that  an  intention  to  give  is 
proved,  the  gift  remains  incomplete  because  of  the  clauses  in  the 
bond,  which  provide  that  it  is  payable  to  the  bearer  or  registered 
holder,  and  that  if  registered,  it  shall  be  transferable  only  on 
the  books  of  the  company,  until  it  shall,  at  the  request  of  the 
holder,  be  registered  payable  to  bearer,  "whi-cJi  shall  restore  trans- 
ferahility  by  delivcrtjf' 
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There  are  two  kinds  of  corporation  bonds  in  common  use  to- 
day— those  that  are  negotiable  and  those  tliat  are  merely  as- 
signable. It  seems  quite  apparent  that  the  object  of  the  clause 
in  (juestion  was  to  give  tlie  owner  tlie  option  of  having  either  the 
one  form  of  obligation  or  the  other,  at  his  pleasure.  It  is  hardly 
to  be  supposed  tliat  the  company  was  endeavoring  to  put  upon  the 
market  a  new  kind  of  obligation,  viz.,  one,  title  to  which  would 
not  pass  from  one  man  to  another  unless  or  until  there  was  an 
actual  transfer  on  the  books.  The  implied  prohibition  against 
transfer  would  be  just  as  effective  in  the  case  of  a  written  assign- 
ment, even  an  assignment  under  seal,  as  in  the  case  of  a  verbal 
one.  Tliere  miglit  indeed  be* a  question  whether  such  a  limita- 
tion could  be  made  effective;  but  here,  I  do  not  think  it  was  in- 
tended to  impose  it.  The  claui^e  was  probably  suggested  by  the 
similar  one  put  in  the  ordinary  stock  certificate,  as  to  which 
Chancellor  Green  said:  "The  title  of  the  holder  is  in  nowise 
affected  by  a  provision  in  the  charter  or  by-laws  of  the  corpora- 
tion that  the  stock  is  transferable  only  on  tlie  books  of  the  cor- 
poration. Such  a  provision  is  intended  merelv  for  the  protection 
and  benefit  of  the  corporation."  The  fact  that  in  the  one  case 
the  provision  is  intended  chiefly  to  protect  the  company  and  in 
the  other  the  bondholder,  can  make  no  difference,  so  far  as  tlie 
point  under  consideration  is  concerned.  It  is  well  settled  that  as 
between  the  transferrer  and  transferee,  title  to  the  stock  certifi- 
cate is  completely  vested  without  transfer  on  tlie  books.  Mat- 
thews  V.  Iloaglmul  iS  X.  J.  Eq.  (fi  Dick.)  JtS€. 

But  it  is  said  that  tlie  failure  to  direct  tlie  company  to  make  a 
transfer  on  its  book^  is  evidence  that  Atkinson  did  not  intend  his 
gift  to  be  irrevocable.  If  the  facts  justify  the  inference  that  he 
did  so  intend,  ])roof  tiiat  he  failed  to  authorize  the  company  by 
power  of  attorney  to  make  a  transfer  is  immaterial.  He  had,  I 
have  shown,  the  option  of  making  the  gift  witii  or  without  writ- 
ing. Such  failure  might  indeed  be  a  circumstance  militating 
against  the  gift,  if  coupled  with  other  circumstances  throwing 
doubt  u}>on  it.  Standing  by  itself,  it  is  without  significance  as 
long  as  it  is  the  doctrine  of  this  court  that  a  valid  gift  may  be 
made  by  parol.  Proof  of  failure  to  make  in  one  way  is  no  proof 
of  failure  to  make  in  another. 
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CoDsidering,  as  I  do,  that  the  question  as  between  the  admin- 
istratrix of  Miss  Farrell  and  the  executor  of  Mr.  Atkinson  is  one 
of  legal  title — title  of  which  the  law  courts  take  cognizance — it 
would  seem  to  follow  that  if  there  were  a  real  doubt  as  to  who 
was  legal  owner,  that  doubt  would  have  to  be,  under  our  system, 
settled  by  the  law  courts.  There  is,  however,  no  dispute  as  to  the 
material  facts  and  no  reasonable  doubt  as  to  the  inference  to  be 
drawn  from  them.  The  case  seems  really  to  be  one  between  the 
administratrix  and  the  water  company;  Atkinson's  executors 
being  proper  parties  because  their  testator  stands  upon  the  com- 
pam^'s  books  as  registered  owner.  There  is  proof  that  a  request 
to  register  was  made  by  the  administratrix  and  that  such  request 
was  refused.  If  a  court  of  equity  has  jurisdiction  to  decree  a 
registry  of  stock  (Archer  v.  American  Water  Co.,  50  N.  J.  Eg. 
(5  Dick\)  50;  ReiUy  v.  Ahse con' Land  Co.,  75  N.  J.  Eq.  (5 
BucJi.)  77),  I  see  no  good  reason  why  it  may  not  compel  per- 
formance of  tlie  company's  agreement  to  register  the  bond.  A 
suit  for  damages,  based  on  a  refusal  to  do  so,  would  not  be  a  com- 
plete or  satisfactory^  remedy. 

Tender  the  peculiar  circumstance.-s  of  the  case  neither  party 


Charles  Sumner  Stevens 

V. 

WiLiAM  L.  Edson  et  al. 

L  Submitted  April  13th.  1913.     Decided  June  16th,  1D13.1 

The  words  "surviving  children"  in  a  will  devising  the  rents  of  real 
estate  to  testator's  wife  for  life  and  then  to  this  "surviving  children  for- 
ever, of  whom  there  are  now  three,"  refers  to  children  sun'iving  the  wife. 
under  the  rule  that  where  a  gift  to  survivors  is  preceded  by  a  particular 
estate  for  life,  or  years,  words  of  sun'ivorship.  in  the  absence  of  any- 
thing indicating  a  contrary  intent,  refer  to  the  termination  of  the  par- 
ticular estate. 
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Final  hearing  on  bill  to  quiet  title. 

Mr.  Henry  8.  Alvord,  for  the  complainant. 

Mr.  Leverett  Newcomb,  for  the  defendant  Edson. 

Leaming,  V.  C. 

The  single  controversy  here  presented  is  whether  the  words 
^^surviving  children^*  as  used  in  the  will  of  James  H.  Stevens 
relates  to  the  date  of  the  decease  of  testator  or  to  the  date  of 
the  decease  of  the  life  tenant. 

The  language  of  the  will  is  as  follows : 

**I  devise  unto  my  wife,  Emily,  the  rents,  issues  and  profits  of  all  my 
real  estate  •  ♦  *  for  and  during  her  natural  life,  and  then  to  my 
surviving  children  forever,  of  whom  there  are  now  three." 

Three  children  of  testator  survived  him,  only  one  of  them 
surviving  the  life  tenant.  If,  therefore,  by  the  words  ^^surviv- 
ing children''  testator  referred  to  the  children  who  survived  him, 
the  remainder  vested  in  interest  in  his  three  children  at  his 
decease ;  if  he  referred  to  the  children  who  survived  his  widow 
the  remainder  was  contingent  until  the  decease  of  the  widow 
and  then  vested  in  possession  in  the  surviving  child,  who  is 
complainant  herein. 

In  this  state  the  rule  of  construction  which  controls  cases  of 
this  class  is  too  firmly  established  to  permit  further  considera- 
tion. Briefly  stated,  that  rule  is  that  where  the  gift  to  the  sur- 
vivors is  preceded  by.  a  particular  estate  for  life  or  years,  words 
of  survivorship,  in  the  absence  of  anything  indicating  a  con- 
trary intention,  refer  to  the  termination  of  the  particular  estate. 
Williamson  v.  Chamberlain,  10  N.  J.  Eq.  {2  Stock.)  S73;  Hoi- 
comb  V.  Lak\e,  2Jk  N.  J.  Law  (-4  Zab.)  686;  Van  Tilburgh  v. 
Hollinshead,  U  ^^  J-  Eq.  {1  McCart.)  82;  Slack  v.  Bird,  28 
N.  J.  Eq.  (8  C.  E.  Gr.)  288;  Dviton  v.  Pugh,  Jk5  N.  J.  Eq. 
(18  Stew.)  426;  S.  (7.,  46  N.  J.  Eq.  (1  Dick.)  554;  Ashhurst 
V.  Potter,  58  N.  J.  Eq.  (8  Dick.)  610;  S.  C,  54  N.  J.  Eq.  (9 
Dick.)  699;  Stout  v.  Cook,  79  N.  J.  Eq.  (9  Buck.)  578. 
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Nothing  is  contained  in  the  will  indicating  an  intention  of  tes- 
tator contrary  to  the  natural  import  of  the  language  above 
quoted. 

I  will  advise  a  decree  in  accordance  with  the  views  here 
expressed. 


Essex  County  Trust  Compant 
Lorenzo  H.  Abbey  et  al. 

[Submitted  May  20tb,  1913.    Determined  June  18th,  1913.] 

A  corporation  was  in  possession  of  corporate  stock  under  an  agreement 
between  defendant  and  co-defendant  that,  if  defendant  should  pay  to  the 
corporation  for  the  use  of  co-defendant  an  amount  stipulated,  the  cor- 
poration should  deliver  the  stock  to  defendant,  otherwise  to  co-defendant. 
A  dispute  as  to  the  amount  to  be  paid  arose,  and  co-defendant  demanded 
that  the  corporation  should  not  deliver  the  stock  unless  a  specified  sum 
was  paid  by  defendant,  who  insisted  that  a  less  sum  was  due,  and  subse- 
quently notified  the  corporation  that  if  it  delivered  the  stock  to  co-defend- 
ant, it  would  be  held  liable. — Held,  that  the  controversy  presented  adverse 
claims  for  possession  of  the  stock,  and  the  corporation  could  compel  an 
interpleader. 


Hearing  on  demurrer  to  bill  of  interpleader. 

Messrs,  Queen  &  Stout,  for  Schwerin  and  others,  demurrants. 

Mr.  Francis  Lafferty,  for  the  complainant. 

Mr.  Corra  N.  Williams,  for  the  defendant  Abbey. 

Leaking,  V.  C. 

Complainant  has  filed  a  bill  of  interpleader  against  defendants, 
Abbey,  Schwerin  and  the  Linden  Building  and  Construction 
Company.     The  latter  two  defendants  have  demurred  to  the  bill. 
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Tlie  bill  discloBGS  that  complainant  corporation  holds  in  its  pos- 
session certain  certificates  of  corporate  stock  endorsed  in  blank. 
By  the  terms  of  an  agreement  between  defendants  Schwerin  and 
Abbey,  if  defendant  Schwerin  on  April  15th,  1912,  should  pay 
to  complainant  for  the  use  of  defendant  Abbey  the  amount  stipu- 
lated in  the  agreement,  it  became  the  duty  of  complainant  to  de- 
liver the  stock  to  defendant  Schwerin  or  to  his  assignee,  otherwise 
to  deliver  it  to  defendant  Abbey. 

April  11th,  1912,  defendant  Abbey  notified  complainant  that 
the  balance  to  be  paid  April  15th,  1912,  would  be  $5,479.69,  and 
authorized  delivery  of  the  stock  to  Schwerin  upon  the  payment 
of  that  amount  to  complainant  for  the  use  of  Ab])ey  on  that  date. 
April  12th,  1912,  defendant  Linden  Building  and  Construction 
Company  notified  complainant  that  it  had  assumed  the  contract 
on  tlie  part  of  defendant  Sciiwerin,  and  tliat  it  was  prepared  to 
carry  out  the  contract  as  it  interpreted  it;  but  that  differences 
had  arisen  as  to  the  interpretation  of  that  part  of  the  contract 
calling  for  interest  by  reason  of  defendant  Abboy  claiming  that 
interest  was  payable  on  all  installments  and  defendant  Schwerin 
claiming  that  interest  was  payable  only  on  defaulted  installments, 
of  which  there  were  none;  it  therefore  forbade  delivei-y  of  the 
stock  to  any  person  otlier  than  itself.  April  16th,  1912,  defend- 
ant Al)l)ey,  by  written  notice  to  complainant,  demanded  posses- 
sion of  tlie  stock.  By  a  subsequent  notice  to  complainant,  de- 
fendant construction  company  stated  that  it  held  an  assignment 
of  Schwerin^s  interest  and  threatened  a  claim  for  damages  ngainst 
complainant  in  the  event  of  the  stock  being  delivered  to  defend- 
ant Al)bey.  Tlie  bill  further  avers  that  complainant  is  unable  to 
determine  whether  or  not  the  amount  claimed  by  Abl)ey  as  due 
from  Schwerin,  or  from  the  construction  company  as  Schwerin's 
assignee,  is  the  correct  amount  and  cannot  determine  wliether  its 
duty  is  to  deliver  the  stock  to  defendant  Abbey  pursuant  to  his 
demand  or  to  hold  the  stock  pursuant  to  the  demand  of  defend- 
ant construction  company.  The  remaining  avennents  of  the  bill 
are  the  usual  averments  of  disclaimer  of  interest,  indemnity  and 
collu.^ion,  with  a  prayer  for  defendants  to  interplead. 
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The  joint  and  several  demurrer  of  defendant's  Schwerin  and 
tho  Linden  Building  and  Construction  Company  is  based  upon 
the  claim  that  while  defendant  Abbey  has  demanded  of  com-;; 
plainant  possession  of  the  stock  demurrants  have  not  demanded 
posvsession,  but  have  only  demanded  that  complainant  retain  pos- 
session and  refuse  to  deliver  possession  to  Abbey;  it  is  accord- 
ingly urged  in  behalf  of  demurrants  that  in  the  absence  of  a  de- 
mand on  their  part  for  possession  of  the  stock  they  cannot  be 
compelled  to  interplead. 

I  think  it  entirely  clear  that  the  position  of  demurrants  is  un- 
tenable. Tn  the  letter  of  April  12th,  1912,  the  demand  made  by 
the  construction  company  to  complainant  is,  ^'That  you  are  not 
to  deliver  said  stock  to  any  party  other  than  ourselves."  In  the 
siibse(|uent  letter  complainant  is  informed  by  the  construction 
company  that  if  delivery  of  tlie  stock  is  made  to  Abbey,  "we  will 
be  compelled  to  look  to  you  for  our  damages  in  this  matter." 
The  situation  thus  presented,  as  the  same  appears  by  the  bill,  is 
a  demand  made  by  Abbey  for  possession  of  the  stock  upon  a 
claim  that  the  failure  of  demurrants  to  pay  a  specified  amount 
on  a  certain  day  had  vested  in  him  the  right  of  possession,  and  a 
counter  demand  made  on  complainant  in  behalf  of  demurrants 
to  the  effect  that  the  amount  specified  by  Abbey  as  the  final  pay- 
ment was  in  excess  of  the  true  amount  and  that  they  were  pre- 
pared to  pay  the  true  amount,  -and  forbidding  delivery  to  any 
other  party,  and  a  threat  of  suit  for  damages  in  the  event  of  such 
delivery.  The  essence  of  the  demand  thus  made  upon  com- 
plainant in  behalf  of  demurrants  is  a  demand  that  complainant 
shall  accept  for  the  use  of  the  defendant  Abbey  tlie  lesser  amount 
which  demurrants  claim  to  be  the  real  amount  due,  when  that 
amount  shall  be  ascertained,  and  then  deliver  tlie  stock  to  de- 
muiTants.  It  is  clearly  immaterial  that  demurrants  may  desire 
or  demand  that  complainant  retain  physical  possession  of  the 
stock  against  the  demand  of  Abbey  until  such  time  as  demur- 
rants may  adjust  with  Abbey  the  controversy  touching  the 
amount  due,  to  the  end  that  payment  of  tlie  adjusted  amount  may 
be  then  made  and  the  stock  then  received  by  demurrants ;  such  a 
demand  necessarily  includes  the  idea  that  complainant  shall  hold 
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the  stock  for  demurrants,  and  equally  presents  adverse  claims  of 
the  real  parties  in  interest  touching  the  duty  of  complainant  as 
custodian  of  the  stock.  Abbey  claims  that  he  is  entitled  to  the 
stock  because  $5,479.69  was  not  paid  by  demurrants  April  15th, 
1912.  It  will  be  observed  that  delivery  to  demurrants  by  com- 
plainants was  only  authorized  by  Abbey  in  the  event  of  the  pay- 
ment to  complainant  of  that  amount  on  that  day.  Demurrants 
claim  that  they  are  entitled  to  the  stock  by  the  pajrment  of  a 
lesser  amount  and  that  they  cannot  be  denied  their  right  by  Ab- 
bey's requirements  upon  complainant  for  the  payment  of  the  ex- 
cessive amoimt.  The  fundamental  controversy  is  the  amount 
which  was  payable  April  15th,  1912.  Demurrants'  real  claim  is 
the  right  to  pay  to  complainant  less  than  $5,479.69  and  receive 
the  stock.  The  claim  of  Abbey  is  that  he  is  entitled  to  the  stock 
because  demurrants  were  not  entitled  to  receive  it  by  paying  less 
than  $5,479.69.  Such  a  controversy  inherently  presents  adverse 
claims  of  possession  to  the  stock  in  question,  and  complainant  is 
clearly  entitled  to  require  the  adverse  claimants  to  interplead  to 
the  end  that  complainant's  duty  as  a  disinterested  custodian  may 
be  fully  and  safely  performed. 

I  will  advise  a  decree  overruling  the  demurrer  to  the  bill. 

Defendant  Abbey  has  filed  an  answer  to  the  bill  of  interpleader 
and  a  cross-bill  against  his  co-defendants.  To  this  crossr-biU  the 
co-defendants  have  demurred.  At  the  hearing  of  the  demurrer 
to  the  bill  of  interpleader  it  was  suggested  that  in  the  event  of 
the  bill  being  sustained,  the  answer  and  cross-bill  of  defendant 
Abbey  should  stand  as  statements  of  claim  under  the  rule,  to  the 
end  that  at  final  hearing  all  questions  of  law  and  fact  could  be 
conveniently  heard  together.  As  that  suggestion  was  accepted, 
the  decree  of  interpleader  to  be  entered  may  contain  that 
provision. 
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Atlantic  City  National  Bank 


Mary  D.  Thompson  and  Estate  of  Eobert  L  Brownfield, 

deceased. 

[Submitted  June  2d,  1913.    Decided  June  25th,  1913.] 

1.  A  bank  which  received  a  note  from  a  depositor  for  collection  for  the 
tatter's  use,  and  which  enters  the  note  in  her  individual  pass-book  for  col- 
lection and  credit  to  »ber  account,  thereby  creates  the  relation  of  bailor 
and  bailee  between  the  depositor  and  the  bank,  and  the  bank  may  not  inter- 
plead ber  with  one  claiming  the  fund  by  paramount  title. 

2.  Bailees,  agents  or  tenants  may  interplead  their  bailors,  principals  or 
laudTords  and  a  third  person  setting  up  an  opposing  claim  only  whe^e  the 
title  of  the  opposing  claimant  is  derivative  and  not  antagonistic,  and 
paramount  to  that  of  the  bailor,  principal  or  landlord. 


Bill  of  interpleader  with  prayer  for  injunction.  Hearing  at 
return  of  order  to  show  cause  for  injunction. 

Mr.  John  C,  Slape,  for  the  complainant. 

Mr.  L&e  F.  Washington  and  Mr.  Cha/rles  G.  Bdbcock,  for  the 
defendants. 

TjKAming,  V.  C. 

I  think  it  clear  that  complainant  is  not  entitled  to  enjoin  the 
further  prosecution  of  the  suit  at  law  by  defendant  Mary  D. 
Thompson. 

By  the  verified  answer  of  that  defendant  it  appears  that  she 
deposited  the  note  with  complainant  bank  for  collection  for  her 
own  use,  and  that  the  bank  entered  the  note  in  her  individual 
pass-book  for  collection  and  credit  to  her  account.  That  trans- 
action created  the  relationship  of  bailor  and  bailee  between  her 
and  the  bank,  and  the  bank  is  not,  in  consequence,  now  privi- 
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leged  to  interplead  her  with  one  claiming  the  fund  by  a  para- 
mount title.  The  case  of  the  First  National  Bank  of  Morris- 
town  V.  Benin ger,  26  N,  J.  Eq.  {11  C.  E.  Or.)  SJfS,  is  conclu- 
sive to  that  effect.  The  case  of  Third  National  Bank  of  Bos- 
ton V.  i^ killings,  lrS2  Mass,  JflO,  is  to  the  same  effect,  and  is 
practically  identical  with  the  present  case. 

The  only  instances  in  which  bailees,  agents  or  tenants  are  per- 
mitted to  interplead  their  bailors,  principals  or  landlords  and  a 
third  person  setting  up  an  opposing  claim  to  the  thing,  fund  or 
duty  appears  to  be  in  cases  in  which  the  title  of  the  opposing 
claimant  is  derivative  under,  and  not  antagonistic  and  para- 
mount to,  that  of  the  bailor,  principal  or  landlord;  tliat  is, 
where  the  adverse  claim  originates  from  some  act  of  the  bailor, 
principal  or  landlord  done  or  suffered  after  the  commencement 
of  the  bailment,  agency  or  tenancy  and  causing  a  dispute  as  to 
which  of  the  parties  is  entitled  to  the  thing,  fund  or  duty. 
This  is  clearly  set  forth  in  Pom.  Eq.  Jur.  §  1^327,  and  in  1  Poin. 
Eq.  Rem.  §  5Jt.  I  am  unable  to  adopt  the  view  tliat  a  privity  of 
contract  can  be  found  in  the  circumstances  antecedent  to  the  bail- 
ment as  set  forth  in  the  bill. 

I  will  advise  an  order  discharging  the  order  to  show  cause. 


John  Milton  Compton,  individually  and  executor, 

V. 

Sender  Feldmark  et  al. 

[Submitted  December  18th.  1912.     Determined  July  3d,  1913.] 

1.  Under  act  April  20th,  1006  {P.  L.  1906  p.  269),  requiring  notice  of 
sale  under  foreclosure  decree  to  specify  all  liens  subject  to  which  the  sale 
is  to  be  made,  the  court  was  required  in  a  suit  to  foreclose  a  mortgagee  to 
decide  whether  the  mortgage  is  superior  to  the  rights  of  defendant  under 
a  tax  title. 
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2.  Act  March  14th,  1879  (P.  L.  1879  p,  340),  as  amended  {3  Gen. 
Stat.  1895  p.  3353),  provides  that  no  sale  of  land  for  taxes  under  the  act 
shall  destroy  or  affect  the  lien  of  a  prior  mortgage  duly  recorded,  unless 
the  purchaser  shall  give  to  the  mortgagee  notice  to  redeem,  which  shall 
be  served  personally,  if  mortgagee  can  be  found,  if  not,  then  by  mailing  it 
enclosed  in  an  envelope  plainly  addressed  to  his  last-known  post-office,  with 
postage  prepaid,  and  requiring  the  purqhaser  to  transmit  a  copy  of  same 
with  due  proof  of  service  to  the  county  clerk  to  be  recorded. — Held, 
that  the  proof  of  service  transmitted  to  the  clerk — the  affidavit  of  pur- 
chaser— was  insufficient  to  show  due  service  of  notice,  since  it  did  not  dis- 
close that  statutory  requirements  were  complied  with. 

3.  Act  March  14th,  1879  (P.  L.  1879  p.  340),  as  amended  (3  Gen.  Stat. 
1895  p.  3353),  provides  that  no  sale  of  land  for  taxes  under  the  act  shall 
destroy  the  lien  of  a  prior  mortgage  unless,  within  a  prescribed  time,  the 
purohaser  shall  serve  a  prescribed  notice  to  redeem  upon  the  mortgagee 
of  prior  mortgage,  which  notice,  with  proof  of  service,  shall  by  the  pur- 
chaser be  transmitted  to  the  county  clerk  to  be  recorded. — Held,  that, 
though  the  proof  of  service,  transmitted  to  the  clerk  and  forming  part  of  a 
public  record,  was  competent  evidence  of  service,  it  is  not  evidence  of 
more  than  it  actually  contains,  since  it  is  unaided  by  any  statutory 
presumptions. 


Mr.  James  S.  Ware  and  Walter  H.  Bacon,  for  tiie  com- 
plainant. 

Mr.  Edwin  F.  MUler,  for  the  defendants. 

Leamikg,  V.  C. 

The  single  question  here  presented  is  whether  the  lien  of 
complainant^s  mortgage  is  superior  to  the  ppssessory  rights 
which  defendant  Sadie  Cohen  claims  in  the  mortgaged  premises 
under  a  certain  tax  title. 

The  bill  is  filed  to  foreclose  a  mortgage  held  by  complainant 
on  certain  real  estate  in  Maurice  River  township,  Cumberland 
county.  The  bill  makes  Sadie  Cohen  a  defendant  under  an 
averment  to  the  effect  that  the  mortgaged  premises  were  sold 
by  Maurice  Eiver  township  for  taxes  levied  subsequent  to  the 
execution  and  record  of  complainant's  mortgages,  and  pur- 
chased by  that  township  for  a  term  of  years  which  has  not  yet 
expired,  and  thereafter  a  conveyance  of  the  term  was  made  by 
the  township  to  Sadie  Cohen,  and  by  reason  of  such  conveyance 
Sadie  Cohen  claims  an  interest  in  the  mortgaged  premises;   the 
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bill  avers  that  any  interest  the  said  Cohen  may  have  in  the 
mortgaged  premises  is  subordinate  to  the  lien  of  coniplainant^s 
mortgage,  and  sets  forth,  among  other  things,  that  no  notice 
was  given  to  complainant  to  enable  complainant  to  make  re- 
demption in  behalf  of  his  mortgage  lien. 

The  answer  of  Sadie  Cohen  asserts  that  the  tax  title  held  by 
her  is  superior  to  the  lien  of  complainant's  mortgage. 

Tlie  bill  also  sets  forth  certain  irregularities  in  the  levy  and 
assessment  of  the  tax  and  in  the  sale  to  the  township,  and  also 
charges  that  the  sale  was  void  and  of  no  effect  as  against  com- 
plainant. These  alleged  irregularities  are  denied  by  the  an- 
swer. 

The  answer  in  no  way  challenges  the  jurisdiction  of  this 
court  to  examine  into  and  pass  upon  the  regularity  of  the  pro- 
ceedings of  the  township  and  its  officers  antecedent  to  the  tax 
sale  and  to  declare  the  tax  title  thus  acquired  by  the  township 
void  as  against  complainant;  but  in  the  briefs  filed  since  final 
hearing  it  is  objected  that  this  court  is  without  jurisdiction 
for  that  purpose.  It  is,  however,  clearly^  unnecessary  to  here 
consider  how  far  this  court  can  properly  inquire  into  the  valid- 
ity of  a  tax  title  which  is  brought  in  question  in  a  suit  to  fore- 
close a  mortgage,  for  the  primary  question  for  consideration  in 
this  case  is  not  the  validity  of  defendant's  tax  title,  but  is 
whether  assuming  that  title  to  be  valid  the  lien  of  complainant's 
mortgage  is  superior  or  subordinate  to  any  rights  of  defend- 
ant under  her  tax  title.  Under  the  present  statute  (P.  L. 
1906  p,  2€9)  the  notice  of  sale  under  a  foreclosure  decree  must 
specify  all  liens  subject  to  which  the  sale  is  made,  and  in  the 
present  suit  I  think  it  entirely  clear,  without  any  inquiry  into 
the  validity  of  the  tax  title,  that  the  lien  of  -complainant's 
mortgage  is  superior  to  the  right^s  of  defendant  under  her  tax 
title,  and  that  this  court  is  required,  under  the  issues  as  framed, 
to  so  determine. 

The  tax  sale  to  the  township,  under  which  sale  defendant 
Sadie  Cohen  holds,  was  made  December  2d,  1899,  for  a  term 
of  thirty  years  from  that  date  and  was  for  the  taxes  of  the  years 
1897  and  1898.  This  sale  was  made  under  the  act  of  March 
14th,  1879,  as  amended.     Gen.  Stat.  p.  335S  et  srq.     That  act 
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made  a  tax  against  real  estate  a  first  lien  as  against  a  prior 
mortgage  for  two  years  from  the  20th  day  of  December  of  the 
year  the  tax  should  be  assessed.  Section  12  of  that  act  pro- 
vided that  no  sale  of  land  for  taxes  under  the  act  should  destroy 
or  affect  the  lien  -of  a  prior  mortgage,  duly  recorded,  unless  the 
purchaser  should  give  to  the  mortgagee,  within  a  period  there 
named,  a  certain  written  notice  of  the  sale.  The  question  here 
presented  is,  therefore,  whether  such  notice  was  in  fact  given. 
A  failure  to  give  the  notice  in  no  way  affects  the  validity  of  the 
tax  title;  if  the  notice  was  not  in  fact  given  the  lien  of  the 
mortgage  is  paramount. 

The  question  therefore  is  merely  one  of  evidence.  If  there  is 
evidence,  either  direct  or  presumptive,  that  the  statutory  notice 
was  in  fact  given  the  lien  of  the  mortgage  is  subordinated; 
otlierwise  it  is,  by  the  very  terms  of  the  statute,  unaffected. 

The  only  evidence  touching  this  controlling  fact  is  to  be 
found  in  certain  exhibits  which  have  been  offered  by  defendant 
to  establish  the  fact. 

The  provisions  of  the  statute  touching  the  service  of  this 
notice  are  that  it  shall  be  served  personally  or  by  leaving  it 
wiUi  a  member  of  the  family  over  the  age  of  fourteen  years; 
and  if  the  mortgagee  cannot  be  found  tlien  by  mailing  the  no- 
tice enclosed  in  an  envelope  plainW  directed  to  him  at  his  last- 
known  post-office  address,  with  full  postage  prepaid  thereon. 
The  statute  then  provides  that  the  purchaser  shall,  within 
twenty  days  after  the  service  of  the  notice,  transmit  a  true 
copy  of  such  notice  with  due  proof  of  service  to  the  clerk  of 
the  county  in  which  the  lands  are  situate,  and  which  notice 
shall  then  be  by  the  county  clerk  recorded  and  indexed  in  the 
same  book  in  which  the  mortgage  is  recorded,  and  a  marginal 
note  made  thereof  in  the  book  where  the  original  mortgage  is 
recorded. 

The  record  book  of  mortgages  was  pro<luced  by  defendant, 
and  there  is  recorded  therein  a  notice  by  the  township  to  the 
mortgagee,  which  notice  may  })e  here  assumed  to  conform  to 
the  requirements  of  the  statute.  Forming  a  part  of  this  record 
is  an  affidavit  of  the  township  clerk.  a«  follows : 
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"State  or  New  Jersey,  \ 

CUMBEBLAND  CoUNTY,    J  *** 

"Samuel  Foster,  of  full  age,  being  duly  sworn  according  to  law  on  his 
oath  saith,  that  on  the  twenty-seventh  day  of  February,  in  the  year  of  our 
Lord  one  thousand  nine  hundred,  he  served  a  notice  of  which  the  within 
is  a  true  copy  upon  Daniel  B.  Compton,  of  Mauricetown,  N.  J.,  mort- 
gagee, that  said  service  was  made  upon  the  said  mortgagee  by  mailing  said 
letter  containing  said  notice  to  his  last-known  post-office  address,  and  if 
not  delivered  in  five  days  to  be* returned  back  to  this  post-office  address, 
and  that  said  notice  was  served  or  given  within  three  months  from  the 
date  of  such  sale  of  lands  for  taxes  the  within  notice  mentioned. 

"Sworn  and  subscribed  to  before  me,  this  first  day  of  March,  190D. 

"Japhet  M.  Fox, 

^'Notary  Puhlicr 

Is  this  record  sufficient  evidence  of  the  fact  that  notice  to  re- 
deem was  given  to  the  mortgagee  in  accordance  with  the  re- 
quirements of  the  statute  ? 

The  ac^  contains  no  provision  to  the  effect  that  this  record 
shall  be  received  in  evidence  in  any  court  for  any  purpose; 
but  if  the  requirement  for  a  public  record  of  the  notice  may  be 
deemed  sufficient  to  make  that  record  competent  evidence  in  a 
court,  it  clearly  cannot  make  it  evidential  of  more  than  it  con- 
tains in  the  absence  of  a  statutory  provision  making  it  pre- 
sumptive evidence  beyond  the  scope  of  its  terms.  No  such 
statute  is  to  be  found.  Certain  records  of  tax  sales  and  tax 
deeds  are  by  statute  made  presumptive  evidence  that  the  sale 
and  all  antecedent  proceedings  were  regularly  made  and  had  in 
accordance  with  the  act;  but  these  provisions  do  not  include 
the  record  here  in  question.  Defendant's  tax  deed  may  be  re- 
garded as  valid  by  reason  of  these  statutory  presumptions,  but 
the  record  here  in  question  appears  to  be  unaided  by  any  statu- 
tory presumptions  which  have  been  brought  to  my  attention. 

As  already  stated  the  statute  requires  that  the  purchaser 
shall  "transmit  a  true  copy  of  such  notice  with  due  proof  of 
service  to  the  clerk  of  the  county."  The  proof  of  service  trans- 
mitted to  the  clerk  with  the  notice  and  forming  a  part  of  the 
record  does  not  disclose  that  the  statutory  requirements  touch- 
ing service  were  complied  with.  The  statute  only  authorizes 
service  by  mail  in  case  the  mortgagee  cannot  be  found.  Under 
a  provision  of  that  nature  "due  proof  of  service,  which  the 
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purchaser  is  required  to  transmit  to  the  clerk,  would  seem  to 
necessarily  include  proof  that  some  effort  was  made  to  make 
personal  service.  See  Oardner  v.  Small,  17  N.  J.  Law  {2 
ifarr,)  162,  The  aflSdavit  does  not  even  disclose  any  knowl- 
edge of  the  party  making  the  affidavit  touching  the  last-known 
post-office  address  of  the  mortgagee,  nor  does  it  specifically 
state  to  what  address  the  notice  was  in  fact  sent  or  that  the 
postage  was  prepaid  as  required  by  the  act.  It  is  clearly  im- 
possible to  treat  this  recorded  notice  and  affidavit  as  evidence 
of  compliance  with  the  statutory  requirements  of  section  12  of 
^be  act  touching  service,  in  the  absence  of  some  legislation  giv- 
^^g  to  the  record  presumptive  force. 

It  will  be  observed  that  the  statutory  notice  to  be  given  to 
"^^e  mortgagee  forms  no  part  of  the  proceedings  relating  to  the 
Municipal  assessment  or  sale  for  the  enforcement  of  the  tax. 
The  notice  is  one  that  any  purchaser  at  a  tax  sale  is  privileged 
^^  give  who  seeks  to  render  the  lien  of  the  mortgage  subservient 
^^  ijs  possessory  rights  during  the  term  for  which  he  has  pur- 
^Jiafied;  his  failure  to  give  the  notice  merely  leaves  the  mort- 
^^  lien  unaffected  by  the  possessory  right  of  the  purchaser 
^^ring  his  term. 

The  certificate  of  tax  sale  from  the  collector  to  the  township 

^  oes  not,  of  course,  carry  any  presumptive  evidence  touching  the 

ctiee  here  in  question,  which  notice  could  only  be  given  at  a 

^^  subsequent  thereto.     The  subsequent  deed  from  the  town- 

^P  to    itself  can  carry  no  presumptions  touching  the  notice. 

nat   deed  is  by  the,  terms  of  the  statute  made  unnecessary. 

^^^-  Stat,  p,  SS57  §  857.    No  statutory  presumptions  can  ac- 

^^V^xxy   the    deed    from    the    township    to    defendant    Sadie 

.,^^^;    that  deed  cannot  be  regarded  as  a  deed  falling  under 

^  Pi'ovisions  of  the  Sales  of  Land  act,  as  it  is  merely  a  con- 

yance  by  an  owner  of  the  term  to  a  private  purchaser  thereof. 

•**y  reason  of  the  absence  of  evidence  that  notice  to  redeem 

^  *^^n  given  to  the  mortgagee  pursuant  to  the  provisions  of 

^  statute  for  that  purpose,  I  will  advise  a  decree  pursuant  to 

*^  prayer  of  the  bill. 
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John  C.  Brooks 

V, 

William  H.  Davis. 

[Submitted  July  3d,  1913.     Determined  July  17th,  1913.] 

1.  Testatrix  bequeathed  to  her  grandson  $4  a  week,  to  be  paid  to  him 
weekly  during  his  natural  life  from  the  income  of  her  property,  the  bal- 
ance after  paying  for  upkeep  to  be  put  on  interest  by  the  executor,  except 
that,  in  case  the  legatee's  present  wife  should  die  before  him,  then  he 
should  receive  the  entire  profits  of  the  estate  for  life. — Held^  that  such  pro- 
vision did  not  render  the  grandson's  interest  inalienable,  and  that  it  was 
assignable. 

2.  Where  testatrix's  entire  estate  and  the  entire  beneficial  interest  under 
a  trust  had  become  vested  in  complainant,  the  chancery  court  had  juris- 
diction to  terminate  the  trust  on  complainant's  application. 


Final  hearing  on  bill  to  terminate  a  trust  under  a  will. 
Mr,  Ralph  W,  E,  Dongrtt,  for  the  demurrant. 
^fr.  Samuel  Hi  Richards,  contra. 

Leaking,  V.  C. 

The  bill  discloses  that  the  will  of  Lenora  Flowers  directs  that 
her  real  and  personal  estate  be  held  in  trust  by  her  executor,  de- 
fendant herein,  during  the  lifetime  of  Aaron  Kraft,  grandson  of 
testatrix ;  that  the  executor  is  directed  to  pay  to  the  grandson  $4 
per  week,  during  his  lifetime,  from  the  income  of  the  property, 
and  to  pay  to  him  the  entire  net  income  of  the  property  during 
his  lifetime  in  the  event  of  the  decease  of  his  wife;  that  at  his 
death  the  entire  trust  estate  is  to  go  to  certain  designated  devi- 
sees; that  since  the  decease  of  testatrix  complainant  has  pur- 
chased from  the  life  cesiui  qu^*  trust  his  rights  under  the  will, 
and  has  also  purchased  from  the  several  devisees  their  several 
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rights,  and  by  virtue  of  such  purchases  is  now  the  sole  and  only 
person  interested  in  the  estate.  The  bill  prays  that  the  trust  may 
be  terminated  and  that  an  accounting  may  be  had  and  the  entire 
estate  turned  over  to  complainant. 

A  demurrer  has  been  filed  by  defendant,  and  in  support  of  the 
demurrer,  it  is  claimed  that  tlie  equitable  life  estate  of  Aaron 
Kraft  is  not  assignable  and  that  tliis  court  is  without  jurisdiction. 

The  provision  of  the  will  in  behalf  of  Aaron  Kraft  is  as. 
follows : 

"Fourth.  1  give  and  bequeath  to  my  grandson  Aaron  Kraft  the  sum 
of  four  dollars  per  week,  to  be  paid  to  *iim  by  my  executor  weekly  during 
his  natural  life  from  the  income  from  my  properties,  the  balance,  if  any, 
after  the  properties  are  kept  in  good  condition  to  be  put  on  interest  by  my 
executor,  but  should  my  grandson  Aaron  Kraft  present  wife,  Ix>ttie  Kraft. 
'nte*  Jolme,  depart  this  life  before  the  death  of  my  said  grandson  Aaron 
Kraft,  I  then  do  order  and  direct  that  he  shall  receive  from  my  executor 
tbe  entire  profits  from  my  properties  after  they  are  kept  in  good  condi- 
tion the  remainder  of  his  natural  life." 

It  is  urged  in  behalf  of  demurrant  that  the  provision  of  the 
will  above  quoted  creates  a  spendthrift  trust  in  behalf  of  Aaron 
Kraft,  and  that  his  rights  under  such  a  trust  are  inalienable. 

It  is  clearly  unnecessary  to  here  determine  whether,  or  to  what 
extent,  in  this  state  a  testator  may  lawfully  exempt  an  equitable 
life  estate  created  by  his  will  from  voluntary  or  involuntary 
alienation  by  the  cestui  que  trust.  In  Camden  Safe  Deposit  and 
Trtist  Co,  V.  Schellinger,  78  N.  J,  Eq.  (8  Bivch,)  138.  I  had  oc- 
casion to  refer  to  the  conflict  between  wliat  is  known  as* the  Eng- 
lish rule  and  the  rule  which  has  been  adopted  by  some  of  the 
American  states,  and  to  suggest  that  our  court  of  last  resort  has 
not,  so  far  as  I  am  aware,  been  called  ui)on  to  determine  the  rule 
that  controls  in  this  state.  The  great  diversity  of  views  on  this 
subject  will  be  sufficiently  disclosed  by  the  following  collections  of 
adjudicated  cases :  8  Rose's  Notes  to  U.  S,  Rep.  755;  note  to  De 
Peyster  v.  Micliaeh  57  Am.  Dec.  k88;  note  to  Smith  v.  Towers, 
9  Am.  St.  Rep.  JfOJ^;  note  to  Garland  v.  Garland,  21^  Am.  St. 
Rep.  686;  2^  Am.^&  Eng.  Encycl  L.  {M  ed.)  870;  26  Am.  & 
Eng.  Encycl  L.  {2d  ed.)  1S7. 
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^ut  should  the  most  liberal  views  in  support  of  the  right  of  re- 
straint against  alienation  be  here  adopted  it  is  apparent  that  the 
terms  of  the  will  annexed  to  the-  bill  in  this  case  are  inadequate 
to  accomplish  that  result.  An  examination  of  the  authorities  col- 
lected in  the  above  citations  will  disclose  that  the  view  is  adopted 
with  entire  uniformity  that  to  create  a  restraint  against  aliena- 
tion it  must  clearly  appear  that  such  was  the  intention  of  the  tes- 
tator or  donor.  Cases  are  to  be  found  to  the  effect  that  a  pro- 
vision exempting  the  gift  from  claims  of  creditors  of  the  donee 
or  a  provision  that  the  gift  was  for  the  support  of  the  donee  may 
include  by  implication  a  provision  against  vohmtary  alienation, 
"but  it  will  be  observed  that  in  the  will  here  in  question  no  pro- 
vision in  any  way  suggests  a  purpose  on  the  part  of  testator  to 
restrict  the  donee's  powers  over  the  gift,  unless  the  direction  for 
small  weekly  payments  may  be  held  to  indicate  that  purpose.  I 
think  it  clear,  however,  that  that  circumstance  cannot  properly 
be  held  to  justify  a  provision  against  alienation  to  be  read  into 
the  will. 

In  the  absence  of  an  express  or  implied  provision  against 
alienation  the  assignment  from  Aaron  Kraft  to  complainant 
must,  under  the  averments  of  the  bill,  be  sustained. 

The  entire  estate  having  at  this  time  become  vested  in  com- 
plainant, there  can  be  no  doubt  of  the  jurisdiction  of  this  court 
to  grant  the  relief  sought.  Huber  v.  Donoghue,  Jf9  N.  J,  Eq. 
(Jf  Dick,)  125. 

I  will  advise  a  decree  overruling  the  demurrer. 
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Amelia  Spabks  et  al. 

v. 
Charles  S.  Eoss  et  al. 


Charles  Boss  et  al. 

V, 

Amelia  Sparks  et  al. 
[Submitted  July  22d,  1913.    Determined  July  23d,  1913.] 

1.  I  Comp.  Stat,  1910  p,  445  §  5 J,  autliorizing  an  allowance  for  a  coun- 
sel fee  on  behalf  of  the  successful  litigant  in  a  suit  to  quiet  title  to  real 
estate,  does  not  authorize  such  an  allowance  to  an  unsuccessful  litigant 
to  sach  suit,  nor  is  the  court  authorized  to  make  such  an  award  inde- 
pendent of  the  act,  though  the  claim  of  title  urged  by  the  respective  parties 
to  the  suit  was  throwgjh  or  under  the  will  of  the  deceased  person ;  not  in- 
volving the  administration  of  a  trust  or  the  estate  of  such  person. 

2.  Where  a  bill  for  an  accounting  as  to  a  bequest  to  trustees  involved 
the  issue  whether  complainants  were  testator's  grandchildren,  bom  of  his 
son  in  lawful  wedlock,  which  question  had  been  determined  against  them, 
they  were  not  entitled  to  an  allowance  for  counsel  fees  on  the  theory  that 
the  suit  involved  the  inquiry  whether  complainants  were  entitled  to  a 
share  in  testator's  estate  under  the  trust  provisions  of  his  will,  and  ac- 
cordingly involved  the  proper  administration  of  the  estate. 


Hearing  on  application  for  allowance  for  counsel  fees. 

Mr.  John  J.  Crandall  and  Timothy  J,  Middteton,  for  Eoss 
and  others. 

Mr.  Thomas  E.  French,  for  Sparks  and  others. 

LiEAMTNG^  V.  C. 

A  motion  has  been  made  by  counsel  for  defendant  in  the  first 
case  above  stated  and  by  counsel  for  complainant  in'  the  second 
case  above  stated  for  an  allowance  of  a  counsel  fee  to  be  paid 
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out  of  or  made  a  charge  on  certain  trust  property,  adverse 
claims  to  which  property  occasioned  the  litigation. 

The  first  suit  was  a  statutorj^  suit  against  defendants  to  quiet 
title  to  certain  real  estate  and  was  detennined  by  a  final  de- 
cree against  defendants.  1  am  convinced  that  no  power  exists 
upon  the  part  of  this  court  to  award  a  counsel  fee  to  the  un- 
successful litigant  in  a  suit  of  that  nature.  Com  p.  Stat.  J^JfO  § 
f}l  authorizes  such  an  allowance  in  behalf  of  a  successful  litigant, 
but  does  not  include  an  unsuccessful  one.  The  circumstance 
that  the  claim  of  title  urged  by  the  respective  parties  was 
through  or  under  the  will  of  Samwel  Ross,  deceased,  in  no 
manner  constitutes  the  suit,  one  for  the  administration  of  a 
trust  or  of  an  estate  of  a  deceased  person. 

The  second  case  above  stated  was  a  suit  by  Charles  Ross  and 
others  for  an  accounting  as  to  a  certain  bequest  made  by  the 
will  of  Samuel  Ross  to  certain  trustees,  and  also  sought  to  have 
that  bequest  declared  a  lien  on  the  real  estate  of  which  that 
testator  dies  seized.  By  the  will  of  Samuel  Ross  this  bequest 
was  payable  at  the  death  of  Edmund  B.  Ross,  son  of  Samuel 
Ross,  to  any  children  that  should  after  the  date  of  the  will  of 
Samuel  be  born  to  Edmund  in  lawful  wedlock. 

Complainants  in  the  bill  claimed  to  be  such  children.  The 
issue  presented  was  the  identical  issue  presented  in  the  former 
suit;  that  issue  was  whether  complainants  (defendants  in  the 
fonner  suit)  were  children  of  Edmund  B.  Ross,  bom  to  him 
in  lawful  wedlock  after  the  date  of  the  will  of  Samuel  Ross. 
That  issue  was  determined  by  final  decree  against  complainants 
and  the  bill  was  accordingly  dismissed. 

It  is  now  urged  in  behalf  of  this  motion  that  the  allowance 
should  be  made  because  the  suit  involved  the  inquire'  whether 
complainants  were  entitled  to  share  m  the  estate  of  Samuel 
Ross,  deceased,  under  the  trust  provisions  of  his  will,  and  ac- 
cordingly involved  the  proj)er  administration  of  his  estate. 

In  suits  in  equity  brought  by  executors,  administrators  or  by 
tnistees  under  a  will  or  otherwise  in  aid  of  the  administration 
of  trust  property  or  the  performance  of  trust  duties  costs  and 
necessary  disbursements  are  properly  made  a  charge  against  the 
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trust  fund  and  may,  it  seems,  include  allowances  for  costs  in- 
curred by  necessary  and  proper  parties  to  the  proceedings;  and 
a  legatee,  filing  a  bill  for  his  legacy  will,  if  successful,  fce  en- 
titled to  costs  out  of  the  estate.  But  I  find  no  authority  for  an 
allowance  to  an  unsuccessful  claimant  in  a  suit  instituted  by 
him  against  an  estate  or  trust  fund.  . 

The  rule,  as  defined  in  Dm.  Ch.  PI  &  Pr,  *1J^7,  is  as  fol- 
lows: 

"\VTien  it  is  said,  that  a  legatee,  filing  a  bill  for  his  legacy,  will  be 
entitled  to  ibis  costs  out  of  the  estate,  it  must  be  understood  only  as  ap- 
plying to  those  cases  in  which  he  is  successful  in  the  suit.  If  a  person 
claims  as  legatee,  and  his  bill  is  dismissed,  he  will  not,  in  general,  be 
allowed  his  costs  out  of  the  testator's  estate,  notwithstanding  there  is 
an  ambiguity  in  the  will,  which  renders  it  necessary  to  apply  to  the 
•  court  for  its  construction.  In  such  cases,  the  court  will  usually,  if  the 
case  involves  considerable  difficulties,  occasioned  by  conflicting  decisions 
or  the  acts  of  the  testator,  or  the  plaintiff  has  a  fair  ground  for  making 
his  claim,  make  each  party  bear  his  own  costs,  by  ordering  the  dismissal 
to  be  without  costs.  Therefore,  where  a  bill  was  filed  by  the  next  of 
kin  of  a  testator  against  the  executors,  for  the  undisposed-of  residue,  and 
the  next  of  kin  failed,  the  bill  was  dismissed  without  costs ;  because  the 
court  thought  •  there  was  some  excuse  for  their  litigating  the  executor's 
right  to  it.  And,  where,  after  a  verdict  upon  an  issue,  finding  against 
the  legitimacy  of  a  person  claiming  a  legacy  as  a  legitimate  child,  a  ques- 
tion arose  as  to  the  costs,  the  court  refused  to  give  costs  against  him ; 
as  he  had  always  borne  the  name  of  the  family,  and  been  received  in  it. 
Where,  however,  the  bill  is  not  simply  dismissed,  but  a  declaration  of 
right  is  made,  the  plaintiff,  though  unsuccessful,  is  often  given  his 
costs." 

The  text  above  quoted  presents  the  exact  situation  here 
presented.  The  suit  was  to  enforce  the  payment  of  a  legacy  and 
the  single  question  involved  was  whether  complainants  were 
the  persons  named  in  the  will  as  legatees.  That  issue  was  de- 
termined adversely  to  complainants  and  the  bill  was  accord- 
ingly dismissed.  I  am  satisfied  that  no  justification  can  be 
found  for  an  allowance  of  the  nature  here  sought. 

I  am  obliged  to  deny  the  motions  in  both  suits. 
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Annie  Loomer 

V, 

Nathan  Kliegman  et  al. 
[Submitted  and  determined  October  16th,  1913.] 

The  rule  declared  with  respect  to  the  issuing  of  writs  of  assistance  in 
Barton  v.  Beatty,  28  N,  J.  Eq,  (1  Stew.)  412,  and  in  Board  of 
Home  Missions  v.  Davis,  70  N.  J,  Eq,  (4  Rohh,)  577,  followed  in  this 
suit. 


On  bill  to  foreclose.    Hearing  on  petition  for  writ  of  assistance. 

Mr,  Henry  8,  Alvord,  for  the  complainant. 

Mr.  Austin  H.  SwacJchamer,  for  the  defendants. 

Leaming,  V.  C. 

I  am  convinced  that  this  court  is  powerless  to  extend  to  peti- 
tioner the  relief  here  sought. 

The  present  controversy  clearly  falls  within  the  principles  de- 
fined in  Barton  v.  BeaMy,  28  N.  J.  Eq.  {1  Stew.)  Jil2,  and 
Board  of  Home  Missions  v.  Davis,  70  N.  J.  Eq.  (J,  Rohh.)  577. 

The  evidence  in  behalf  of  the  defendant  named  in  the  peti- 
tion is  clearly  sufficient,  standing  alone,  to  make  out  a  prima 
facie  case  of  right  of  possession  in  him  extending  to  the  end  of 
the  present  year  by  reason  of  the  payment  of  rent  by  him  to  peti- 
tioner for  that  purpose  subsequent  to  the  sale ;  in  consequence  a 
well-defined  and  material  issue  is  presented  whether  tlie  person 
now  in  possession  has  a  right  to  hold  the  land  by  reason  of  matter 
arising  subsequent  to  the  sale.  That  issue  is  sun'ounded  by  such 
doubt  that  its  trial  must  be  by  another  tribunal ;  its  trial  forms 
no  part  of  the  jurisdiction  exercised  bv  this  court  in  awarding 
writs  of  possession. 
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The  same  principleB  obtain  in  an  eflfort  to  give  effect  to  or  en- 
force the  subsequent  engagement  to  vacate  on  payment  of  an 
agreed  amount. 

I  am  obliged  to  deny  the  prayer  of  the  petitioner,  but  without 
costfi. 


Joseph  R.  Beckett 


Ferdinand  Andokfeb  et  al. 

[Submitted  November  26th,  1912.     Decided  November  SOth,  1912.] 

1.  To  jostify  a  decree  in  a  judgment  creditor's  suit  to  set  aside  a  con- 
veyance from  the  judgment  debtor  to  a  grantee  for  the  use  of  the  judg- 
ment debtor's  wife,  and  to  subject  the  lands  so  conveyed  to  the  lien  of 
the  creditor's  judgment,  the  evidence  must  warrant  a  finding  of  fact  to 
the  effect  that  at  the  time  the  conveyance  was  made,  there  existed  an 
actual  intent  to  defraud  subsequent  creditors,  if  no  creditors  existed 
at  the  time  the  conveyance  was  made. 

2.  Whether  an  agreement  between  the  judgment  debtor  and  his  wife 
whereby  she  waived  the  wrongs  her  husband  had  committed  and  re- 
sumed cohabitation  with  him,  affords  such  a  consideration  for  the  con- 
veyance that  it  cannot  be  treated  as  voluntary  is  immaterial  for  the 
reason  th'at  the  acceptance  of  the  fact  that  the  conveyance  was  the 
result  of  such  engagements  of  the  parties,  and  that  her  purpose  was 
to  protect  herself  against  being  again  deserted  and  left  wholly  destitute, 
renders  it  impossible  to  conclude  that  an  intent  to  defraud  future 
creditors  entered  into  the  transaction. 

3.  The  fact  that  no  writing  exists  manifesting  a  trust  title  in  the 
grantee  for  the  benefit  of  the  wife  is  immaterial,  so  far  as  the  rights 
of  complainant  are  concerned. 


Final  hearing  on  bill,  answer,  replication  and  proofs,  to  set 
aside  a  conveyance. 

Mr.  Austin  H.  Swachhamer,  for  the  complainant. 

Mr,  Samuel  H.  Richards,  for  the  defendants. 


Digitized  by  VjOOQIC 


126  CASES  IX  CHANCERY. 


Beckett  r.  Andorfer.  82  Eq. 


Leaming,  Y.  C. 

To  justify  a  decree  in  this  suit  setting  aside  the  conveyance 
from  Andorfer  to  Keeley  and  subjecting  the  land  so  conveyed  to 
the  lien  of  complainant's  judgment,  the  evidence  must  warrant 
a  finding  of  fact  to  the  effect  that  at  the  time  the  conveyance  was 
made  there  existed  an  actual  intent  to  defraud  subsequent  credi- 
tors; for  no  creditor  existed  at  tlie  time  that  conveyance  was 
made. 

I  am  convinced  that  the  evidence  is  insufficient  to  justify  such 
a  finding.  It  is  impossible  to  doubt  the  truth  of  the  testimony 
of  Mrs.  Andorfer  to  the  effect  tliat  the  conveyance  was  exacted 
by  her  as  a  prerequisite  to  her  consent  to  resume  cohabitation 
witli  her  husband.  I  think  it  unnecessary  to  here  consider 
whether  the  agreement  between  her  and  her  husband,  as  disclosed 
by  the  testimony,  whereby  she  waived  the  wrongs  her  husband 
had  committed  and  resumed  cohabitation  with  him,  afforded  such 
a  consideration  for  the  conveyance  that  it  cannot  be  now  treated 
as  voluntary;  for  the  acceptance  of  the  fact  that  the  conveyance 
was  tlie  result  of  sucli  engagements  of  the  parties  and  that  her 
purpose  was  to  protect  lierself  against  the  danger  of  again  being 
deserted  and  left  wholly  destitute,  renders  it  impossible  to  con- 
clude that  an  intent  to  defraud  future  creditors  entered  into  the 
transaction.  The  conveyance  was  promptly  recorded  and  any 
subsequent  creditor  could  have  easily  ascertained  the  condition 
of  the  title  before  extending  credit,  and  there  is  no  evidence  that 
Mrs.  Andorfer  ever  knowingly  gave  encouragement  to  anyone  to 
believe  that  the  property  did  not  belong  to  her;  her  occupancy 
of  the  property  with  her  husband  cannot  be  properly  regarded  as 
inconsistent  with  her  ownership.  It  may  be,  as  urged  in  behalf 
of  complainant,  the  conveyance  in  question  was  executed  and  ac- 
cepted in  anticipation  of  a  future  hazardous  business  enterprise 
on  the  part  of  Mr.  Andorfer  and  with  an  actual  intent  to  defraud 
creditors  of  that  enterprise;  but  the  evidence  does  not,  in  my 
judgment,  establish  that  fact  or  justify  that  affirmative  finding. 
On  the  contrary,  I  am  convinced  that  the  conveyance  was  made 
in  the  manner  and  for  the  reasons  stated  by  Mrs.  Andorfer  and 
without  reference  to  or  thought  of  possible  dangers  of  future 
business  enterprises  or  creditors  of  Mr.  Andorfer,  further  than 
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that  element  is  contained  in  any  transfer  of  property  which  is 
operative  to  devest  a  grantor  of  his  title. 

It  is  urged  in  behalf  of  complainant  that  as  no  writing  exists 
manifesting  a  trust  title  in  Mr.  Keeley  for  Mrs.  Andorfer  that 
trust  cannot  be  established  by  parol.  That  question  does  not  ap- 
pear to  me  to  be  here  involved.  Tlie  material  inquiry  in  this  case 
is  whether  the  conveyance  was  made  with  an  actual  intent  to  de- 
fraud future  creditors  of  Mr.  Andorfer.  That  inquiry  involves 
the  ascertainment  of  tlie  real  purpose  of  the  parties.  If  the  pur- 
po.se  to  defraud -was  not  present  it  is  immaterial  to  creditors 
whether  Keeley  has  manifested  his  trust  in  wi'iting  in  such  man- 
ner as  to  enable  Mrs.  Andorfer  to  enforce  it  against  him ;  such 
a  trustee  can  at  any  time  declare  his  trust  in  writing  and  satisfy 
the  statute  of  frauds.  Some  testimony  exists  to  the  effect  that 
Keeley  and  his  cestui  que  U-vst  have  made  settlement  touching 
the  trust  property,  but  I  think  that  immaterial,  so  far  as  the 
rights  of  creditors  of  Andorfer  are  concerned. 

I  will  advise  a  decree  dismissing  the  bill. 


Francis  J.  Swayze,  executor,  &c., 

v. 
Harriet  M.  Huntington  et  al. 

[Decided  June  4th.  1913.] 

1.  Evidence  held  insufficient  to  show  a  delivery  by  a  donor  of  shares  of 
corporate  stock  with  the  intention  of  divesting  himself  of  all  dominion 
over  them. 

2.  To  establish  a  gift  inter  vivo8  there  must  be  a  donative  intention 
on  the  part  of  the  donor,  actual  deliverj^  of  the  subject-matter,  except 
in  case  of  a  abose  in  action,  in  which  the  delivery  must  be  of  the  char- 
acter of  which  it  is  most  capable,  and  the  donor  must  devest  himself  of 
all  dominion  over  the  subject-matter. 
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On  final  hearing.    On  bill,  answer,  replication  and  proofs. 

Mr.  Edward  M.  Colie,  for  the  complainant. 

Mr,  John  R.  Hardin,  for  the  defendant  Edwin  W.  Memam 
and  others. 

Mr,  Edward  S,  Atwater,  Jr,,  and  Mr,  Chaaies  E,  Little  field  (of 
the  New  York  bar),  for  Harriet  M.  Huntington  and  others. 

Mr,  William  A.  Smith,  guardian  ad  litem  of  infant  defendants 
Carlisle  R.  Lane  and  others. 

Mr,  Thomas  P,  McKenna  and  Mr,  John  W.  Sheehan  (of  the 
Massachusetts  bar),  for  Charles  R.  Lane. 

Mr.  Thomas  M.  Kays,  for  Edward  M.  Butcher,  guardian. 

Howell,  V.  C. 

The  bill  in  this  case  is  in  form  a  bill  filed  by  the  complainant 
as  sole  surviving  executor  and  trustee  under  the  will  of  Henry 
W.  Merriam  for  a  settlement  of  his  accounts  and  those  of  his  de- 
ceased co-executors,  and  the  ascertainment  of  the  balance  in  his 
hands.  As  incidental  thereto  and  part  thereof  it  was  prayed  that 
the  court  might  ascertain  whether  certain  persons  who  were  made 
defendants  to  the  suit  were  accountable  for  the  value  of  shares 
of  stock  of  the  H.  W.  Merriam  Shoe  Company  which  stood  in 
the  name  of  the  testator  on  the  books  of  the  company  at  the  time 
of  his  death,  or  for  any  part  thereof,  and,  if  so,  what  part;  and 
whether  a  certain  attempted  gift  of  the  same  by  the  testator  was 
perfected  or  not  in  his  lifetime.  There  was  likewise  a  prayer  for 
the  discharge  of  the  trustee. 

The  principal  question  raised  by  the  pleadings  and  presented 
by  the  evidence  is  whether  the  testator  made  a  gift  inter  vivos  of 
certain  shares  of  stock  of  the  said  shoe  company.  This  question 
alfects  the  question  of  the  accounting  in  this  respect.  If  it  shall 
be  found  that  the  gift  of  the  shares  was  perfected,  then  the  com- 
plainant is  exonerated  from  accounting  for  them;    if,  on  the 
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other  hand,  it  is  found  that  the  gift  was  not  perfected,  then  the 
legal  title  to  the  shares  remains  vested  in  the  complainant  in  his 
trust  capacity,  and  they  must  be  atcounted  for  as  assets  of  the 
estate. 

The  salient  facts  are  these :  The  testator  had  a  sister  who  lived 
in  Hyde  Park,  Massachusetts,  who  came  to  Xewton,  in  the  state, 
the  home  of  her  brother  in  1897,  and  lived  in  his  family  as  a 
member  of  it  imtil  the  time  of  his  death.  Some  time  in  that 
year  he  gave  her  a  large  envelope  with  eight  small  ones  enclosed 
in  it,  and  directed  that  the  small  envelopes  should  be  delivered 
by  her  to  the  various  parties  to  whom  the  same  were  addressed. 
He  asked  her  to  take  charge  of  them  and  deliver  them  to  the  par- 
ties, but  stated  that  he  would  like  to  have  it  done  quietly,  as  he 
did  not  feel  able  to  bear  a  great  deal  of  excitement,  and  that  she 
should  use  discretion  so  as  to  avoid  any  public  comments  that  he 
might  be  forced  to  listen  to.  Mrs.  Huntington  accepted  the 
package  and  placed  the  same  in  a  safe  which  belonged  to  Mr. 
Merriam  and  which  stood,  in  his  house  in  a  small  room  on  the 
second  floor,  sometimes  called  the  ofBce.  This  safe  was  used  by 
both  Mr.  Merriam  and  Mrs.  Huntington;  both  had  keys  to  the 
outside  door,  and  by  means  thereof  had  access  to  the  interior  of 
the  safe.  Mr.  Merriam  kept  his  valuable  papers,  such  as  bonds 
and  mortgages,  &c.,  in  a  private  compartment  in  the  safe,  to 
which  he  only  had  the  key.  He  assigned  to  Mrs.  Huntington 
another  portion  of  the  safe  for  her  private  and  separate  use,  to 
which  she  only  had  the  key.  This  assignment  to  her  appears  to 
have  been  made  shortly  after  she  became  an  inmate  of  her 
brother^s  family.  It  does  not  appear  that  any  of  the  witnesses 
ever  saw  the  contents  of  these  eight  envelopes;  tiie  only  evidence 
on  that  subject  is  the  very  slight  evidence  given  by  Mrs.  Hun- 
tington on  page  256  of  the  state  of  the  case,  in  which  she  says- 
that  on  that  occasion  he  spoke  of  his  shoe  company's  stock  and' 
said  that  he  proposed  to  distribute  some  among  his  relatives,  and" 
that  she  was  directed  to  see  that  they  had  it,  and  that  it  was  to. 
be  distributed  at  her  discretion. 

Several  weeks  after  this  first  deposit,  if  it  may  be  so  called,  and 
early  in  the  month  of  March,  1898,  Mr.  Merriam  remarked  to 
Mrs.  Huntington  that  his  wife  had  died,  that  he  had  no  children,, 
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that  he  had  just  made  a  codicil  to  his  will  which  had  revoked  the 
provisions  of  that  instrument  concerning  the  disposition  of  his 
shoe  company's  stock  so  that -it  was  "released/^  as  he  put  it,  from 
the  operation  of  the  will,  and  that  he  desired  to  change  the  ar- 
rangement of  the  certificates.  Thereupon,  at  his  request,  she  de- 
livered to  him  the  large  envelope  containing  the  eight  small  ones, 
whicli  he  took  out  of  her  sight.  Several  weeks  later,  perhaps  two 
or  three,  Mr.  Merriam  and  Mrs.  Huntington  met  in  the  so-called 
office  at  the  house,  on  which  occasion  he  gave  her  another  large 
envelope,  describing  orally  its  contents,  which  consisted  of  small 
envelopes,  each  containing  an  endorsement  of  the  name  of  a 
person.  On  the  witness-stand  she  stated  the  subsiance  of  her  con- 
versation with  him  at  that  time.  She  says  that  he  directed  her  to 
take  charge  of  the  envelopes  and  deliver  them  at  her  discretion, 
for  the  reason  that  he  wished  it  done  rather  quietly,  and  not  to 
have  a  public  announcement  of  it,  which  might  bring  excitement 
to  him  or  compel  him  to  listen  to  all  the  public  might  say  about 
it,  and  that  he  thought  she  could  so  arrange  it ;  and,  continuing, 
he  saidj  "There  is  an  envelope  with  your  name  on,  and  you  can 
receive  it  now."  And  opening  it,  she  found  therein  a  certificate 
of  the  shoe  company's  stock  for  five  hundred  and  sixty-eight 
shares,  which  he  said  he  hoped  she  would  live  to  enjoy.  The 
small  envelope  which  had  been  addressed  to  Mrs.  Huntington 
was  destroyed,  and  on  the  same  day,  or  the  next,  she  obtained  a 
new  envelope  into  which  she  put  the  certificate  for  five  hundred 
and  sixty-eight  shares,  sealed  the  same,  wrote  her  own  name  on 
the  address  side,  placed  the  same  in  the  large  envelope  with  the 
others,  and  then  deposited  the  large  envelope  in  her  private 
drawer  in  her  brother's  safe,  locked  the  same  and  retained  the 
key  in  her  possession  from  that  time  forward  until  the  testator's 
death.  She  occasionally  opened  this  private  drawer  between  that 
time  and  the  date  of  her  brother's  death,  and  probably  occasion- 
ally removed  the  large  envelope  therefrom  for  the  purpose  of  re- 
arranging the  contents  of  the  compartment,  but  she  retained  the 
actual  custody  and  possession  of  the  package  as  she  originally  re- 
ceived it,  and  at  the  date  of  the  death  of  her  brother  it  was  still 
in  her  possession.  On  the  day  of  the  funeral,  and  after  the 
burial,  there  had  assembled  at  the  house  a  number  of  relatives 
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of  the  family,  and  among  the  others,  decedent's  brother,  John  J. 
Men-iam.  William  L.  Dutcher  and  the  complainant,  who  were  the 
exeeutoi*s  of  the  wiD.  John  J.  Merriam  called  upon  Mrs.  Hun- 
tington to  produce  Mr.  Merriam's  private  papers.  She  must  in 
some  way  have  obtained  the*  key  to  the  testator's  private  com- 
partment in  the  safe,  because  she  appears  to  have  produced 
papers  therefrom,  and  at  the  time  of  their  production  and  de- 
livery to  her  brother,  John  J.  Merriam,  she  delivered  to  him  the 
large  envelope  containing  the  nine  small  ones,  including  the  one 
addressed  to  herself,  all  of  which  he  took  out  of  the  room  with 
him.  Fifteen  or  twenty  minutes  later  Mrs.  Huntington  received 
the  envelopes  again  into  her  possession  from  William  L.  Dutcher, 
now  deceased,  who  was  one  of  the  executors,  to  whom  they  had 
apparently  been  delivered  by  John  J.  Merriam^aud  who  said  that 
it  was  thought  proper,  inasmuch  as  she  had  been  custodian  of 
the  papers,  that  she  should  present  them  to  Judge  Swayze  in  the 
presence  of  those  who  were  to  hear  the  reading  of  the  will.  To 
this  she  assented,  and,  at  the  time  of  the  reading  of  the  will,  she 
gave  them  to  Judge  Swayze,  but  she  does  not  remember  that  a 
word  was  said  by  either  of  them  about  it  at  the  time.  From 
that  time  forward  the  envelopes  remained  in  the  possession  and 
custody  of  the  executors  of  Mr.  Merriam's  will,  until  the  distribu- 
tion thereof  in  accordance  with  the  arrangement  made  on  March 
26th,  1901,  by  Exhibit  C  8,  called  the  indemnity  agreement. 

Down  to  the  date  of  the  indemnity  agreement  it  does  not  ap- 
pear that  anybody  had  full  knowledge  of  the  contents  of  all  the 
nine  envelopes.  They  are  mentioned  in  the  indemnity  agree- 
ment as  containing  certificates  of  shares  of  stock  of  the  shoe 
company,  but  without  mentioning  the  number  of  shares  in  each. 
It  now  appears  that  the  envelopes  which  contained  the  names  of 
James  E.  Warbasse,  George  L.  Dutcher  and  John  Tozer  con- 
tained their  several  promissory  notes  which  had  been  long  before 
made  to  the  order  of  the  testator,  with  shares  of  the  stock  of  the 
shoe  company  as  collateral  security  for  the  payment  of  the  notes ; 
and  at  the  hearing  it  turned  out  that  those  represented  transac- 
tions by  which  these  three  men  purchased  stock  in  the  shoe  com- 
pany from  Mr.  Merriam,  gave  their  notes  thereof,  and  trans- 
ferred back  the  shares  so  purchased  as  collateral  security  for  pay- 
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ment  of  their  notes.  The  other  six  envelopes  contained  nothing 
but  certificates  of  shares  in  the  shoe  company. 

Under  this  state  of  facts  were  the  so-called  donees  entitled 
to  the  shares  of  stock  certificates  and  notes  which  were  enclosed 
in  their  respective  envelopes  at  the  time  of  the  death  of  Henry 
W.  Merriam? 

I  pause  at  this  point  to  say  a  word  about  the  so-called  in- 
demnity agreement.  In  1901  it  seems  to  have  been  considered 
advisable,  or  at  least  desirable,  that  there  should  be  a  distribu- 
tion of  the  stock  certificates  which  were  contained  in  the  en- 
velopes among  the  persons  who  claimed  to  be  entitled  thereto. 
Such  distribution  was  made  by  consent  of  all  the  persons  who 
were  of  full  age,. but  could  not  be  consented  to  by  the  Lane 
children  or  the  youngest  Dutcher  child  because  of  their  minor- 
ity. Mrs.  Huntington  and  her  brother,  John  J.  Merriam,  there- 
upon indemnified  the  executors  in  the  manner  set  out  in  the  in- 
demnity agreement  against  any  loss  which  might  accrue  against 
them  by  reason  of  such  distribution.  I  do  not  find  that  this 
agreement  has  in  any  respect  varied,  changed  or  altered  any 
of  the  rights  of  any  of  the  parties  of  this  litigation  as  those 
rights  stood  at  the  time  of  the  death  of  the  testator.  I  con- 
sider the  agreement  as  one  of  mere  indemnity  and  as  an  in- 
strument to  which  the  complainant  may  resort  in  case  any 
claim  shall  be  established  against  him  by  the  infant  defendants 
to  this  suit.  In  my  opinion  the  rights  of  all  these  parties  are 
to  be  adjudicated  upon  as  of  the  date  of  the  testator's  death, 
and  I  do  not  find  that  anything  was  done  by  the  agreement 
which  has  abrogated  any  of  their  rights. 

The  claims  made  by  the  so-called  donees  of  the  shoe  company's 
stock  rests  entirely  upon  a  conversation  or  conversations  had  be- 
tweeai  the  testator  and  Mrs.  Huntington,  who  is  one  of  the 
claimants.  If  under  the  rule  of  evidence  established  by  sec- 
tion 4  of  the  act  of  1900  her  testimony  shall  be  held  to  be  in- 
admissible, then  the  whole  claim  of  the  so-called  donees  must 
fail,  for  then  there  would  be  no  evidence  of  either  a  donative 
intention  on  the  part  of  the  testator  or  of  the  deliver}'  of  the 
subject-matter  of  the  so-called  gift.  Her  evidence  was  admit- 
ted for  reasons  stated  on  page  168  of  the  record.     The  case 
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upon  which  reliance  was  then  placed  {McKinley  v.  Coe,  66 
N.  «/.  Eq,  {21  Dick.)  70)  seems  to  have  been  approved  by  the 
court  of  errors  and  appeals  in  the  case  of  Cowdrey  v.  Cowdrey, 
71  N.  J.  Eq,  (1  Buck.)  358;  wffkmed,  72  N.  J.  Eq.  {2  Buck.) 
951,  under  circumstances  which  point  to  the  applicability  of 
its  principles  to  this  case.  I  must  say,  however,  that  the  ques- 
tion of  the  admissibility  of  this  testimony  is  very  obscure,  and 
I  admitted  it  with  a  degree  of  doubt  which  fully  justifies  a  re- 
view by  the  court  of  last  resort.'  A  well-considered  case  on  the 
other  side  of  the  question  is  Van  Wagenen  v.  Bonnot,  72  N.  J. 
Eg.  (2  Buck.)  US. 

But  accepting  Mrs.  Huntington^s  evidence,  and  giving  it  the 
full  force  and  effect  of  undoubted  admissibility,  does  it  demon- 
strate the  facts  necessary  to  the  establishment  of  a  completed 
gift  of  the  shares  in  question  ?  The  general  subject  of  gifts  has 
been  dealt  with  by  the  courts  of  this  state,  including  the  court 
of  last  resort,  so  many  times  and  under  so  many  circumstances 
that  there  can  be  no  question  about  the  i-ule  which  prevails  in 
this  jurisdiction,  I  adopt  in  its  entirety  the  conclusion  reached 
by  Vice-Chancellor  Bergen  in  his  opinion  in  Taylor  v.  Coriell, 
60  y,  J.  Eq.  (21  Dicl\)  262,  which  holds  that  in  order  to  es- 
tablish a  gift  inter  vivos  the  following  factors  must  appear — 
first,  a  donative  intention  on  the  part  of  the  donor;  second,  an 
actual  delivery  of  the  subject-matter  of  the  gift  except  in  cases 
where  it  is  a  chose  in  action,  like  a  certificate  of  shares  of  stock 
or  evidence  of  indebtedness,  in  which  case  the  delivery  must  be 
of  that  variety  of  which  it  is  most  capable  (Matthems  v.  Hoag- 
Icmd,  Jf8  N.  J.  Eq.  (3  Dick.)  455)  ;  third,  the  donor  must  strip 
himself  of  all  ownership  and  dominion  over  the  subject-matter 
of  the  gift.  These  requisites  appear  in  all  our  cases.  Stev- 
enson v.  Earl  (Court  of  Errors  and  Appeals),  65  N.  J,  Eq.  (20 
Dick.)  721.  There  is  no  difficulty  in  ascertaining  what  the 
law  is.  The  ascertainment  of  the  facts  and  their  appUcation 
to  the  well-settled  rules  of  law  constitute  the  difficulty  in  this 
case. 

Let  us  suppose  then  that  Mrs.  Huntington's  evidence  is 
clearly  admissible  and  that  we  have  it  before  us  as  the  basis 
of  ascertaining  the  fact  as  to  the  gift.     Let  us  take  her  testi- 
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mony  and  apply  to  it  the  ordinary  tests  which  prevail  for  as- 
certaining its  credibility,  truthfulness,  good  faith  and  relia- 
bility. In  other  words,  admitting  her  testimony,  let  us  ascer- 
tain how  it  on  its  merits  bears  out  the  claims  of  the  so-called 
donees.  There  is  one  matter,  however,  which  ought  to  be  al- 
luded to  before  touching  the  merits.  Mrs.  Huntington's  testi- 
mony was  given  in  December,  1912;  it  relates  to  the  conversa- 
tions which  took  place  in  1907  and  early  in  1908.  As  far  as 
the  testimony  shows  she  had  no  occasion  to  recall  these  con- 
versations until  after  the  death  of  her  brother,  the  testator, 
which  occurred  in  October,  1900,  at  which  time,  or  soon  there- 
after, she  did  have  occasion  to  notify  the  executors  of  Mr.  Mer- 
riam's  will,  of  the  circumstances  under  which  she  became  pos- 
sessed of  the  shares  of  stock  in  question.  She  appeared  at  the 
time  of  the  hearing  about  sixty  years  of  age.  She  is  now  called 
upon  to  give,  in  the  greatest  possible  detail,  an  important  con- 
versation had  with  her  brother  fifteen  years  or  thereabouts  pre- 
viously, without  having  made  any  note  or  memorandum  of  it, 
or  having  in  her  possession  anything  corroborative  of  these  de- 
tails. She  has  a  vital  interest  in  stating  the  conversations  in 
such  a  manner  as  to  favor  her  own  pecuniary  advantage,  because 
upon  her  statement  depends  the  question  whether  she  shall  re- 
ceive five  hundred  and  sixty-eight  shares  of  the  stock  in  question. 
This  is  not  referred  to  for  the  purpose  of  charging  Mrs.  Hun- 
tington with  any  willful  or  intentional  variation  from  the  truth, 
but  to  demonstrate  the  care  with  which  her  evidence  must  be 
examined,  and  the  weight  that  should  be  accorded  to  it. 

Again,  I  do  not  see  how  the  events  which  attended  the  first 
so-called  delivery  to  Mrs.  Huntington  in  1897  cut  any  figure  in 
this  cause,  except  possibly  to  indicate  that  Mr.  Merriam  tlien  had 
in  mind  the  idea  that  he  could  withdraw  the  gift  at  any  time, 
arguing  therefrom  that  he  might  have  had  subsequently  the 
same  idea  concerning  his  right  to  interfere  in  the  second  de- 
livery. But  in  view  of  my  findings,  which  will  be  stated  later 
on,  1  do  not  see  how  anything  that  was  said  or  done  on  that 
first  occasion  can  affect  in  the  slightest  degree  the  real  issue 
made  up  by  the  pleadings. 
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We  come  now  to  the  discussion  of  the  case  upon  its  merits. 
1  have  no  doubt  of  the  donative  intention  which  influenced  Mr. 
Meniam  in  placing  the  stock  in  question  in  the  hands  of  his 
sister.  I  think  that  he  undoubtedly  meant  that  the  six  persons 
whose  names  appeared  vpon  the  envelopes  containing  the  cer- 
tificates of  stock,  and  the  three  persons  whose  names  appeared 
upon  the  envelopes  containing  their  several  promissory  notes, 
with  certificates  of  stock  as  collateral,  were  meant  by  Mr.  Mer- 
riam  to  be  his  beneficiaries,  to  the  extent  indicated  by  the  num- 
ber of  shares  and  notes  contained  in  their  respective  envelopes. 
This  leaves  open  only  the  question  of  delivery  and  the  sub- 
siduary  question  whether  the  so-called  donor,  in  case  there  was 
a  delivery,  stripped  himself  of  all  control  and  dominion  over 
the  shares  in  question.  I  feel  no  hesitation  whatever  in  declar- 
ing that  there  was  no  delivery  of  the  certificates  of  stock  con- 
tained in  the  nine  envelopes,  either  to  Mrs.  Huntington  herself 
or  to  the  other  eight  persons  whose  names  appeared  upon  the 
envelopes.  All  the  shares  of  stock  contained  in  the  nine  en- 
velopes had  the  proper  endorsements  for  transfer  on  the  books 
of  the  company,  so  that  if  there  had  been  an  actual  delivery  a 
valid  and  legal  transfer  could  have  been  made  without  further 
writings;  but  such  transfers  were  not  made,  and  the  shares  of 
stock  continued  to  stand  in  the  name  of  Mr.  Merriam  and  did 
so  stand  at  the  time  of  his  death.  In  my  opinion  it  would 
have  been  entirely  competent  and  lawful  for  Mr.  Merriam  to 
have  demanded  and  received  back  into  his  possession  all  the  cer- 
tificates which  he  had  handed  to  his  sister,  and  to  have  made 
sale  of  the  shares  and  delivery  of  new  certificates  therefor,  or 
have  made  such  transfers  thereof  on  the  books  of  the  company 
as  he  saw  fit.  The  delivery  of  shares  in  a  corporation  is  sym- 
bolical, for  the  reason  that  the  shares  themselves  being  in- 
tangible are  incapable  of  actual  tradition  from  hand  to  hand. 
This  symbolical  delivery  is  effected  by  a  tradition  of  the  cer- 
tificate as  a  symbol  of  the  shares.  I  do  not  think  that  the  de- 
livery of  the  certificates  to  Mrs.  Huntington,  with  instructions 
to  deliver  them  to  the  parties  named,  in  her  discretion  as  to 
time,  is  such  a  delivery  m  prcesenii  as  carried  title  immediately 
to  the  persons  whose  names  were  severally  endorsed  upon  the 
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•envelopes.  If  any  relation  of  agency  was  created  by  the  trans- 
action it  was  Mrs.  Huntington's  agency  for  Mr.  Merriam.  It 
■could  not  well  have  been  an  agency  in  favor  of  the  intended 
-donees,  because  with  the  exception  of  Mrs.  Huntington  they 
knew  nothing  of  the  transaction.  Neither  do  I  find  in  these 
<?ireumstane&s  the  creation  of  a  trust  in  Mrs.  Huntington  in 
favor  of  the  intended  donees.  The  testimony  of  Mrs.  Hunting- 
ton upon  which  the  so-called  donees  must  rely  is  explicit  on 
the  point  of  the  time  of  delivery.  There  was  no  direction  to 
make  the  delivery  immediately,  or  as  soon  as  possible,  or  in 
the  ordinary  round  of  events,  or  within  any  particular  period. 
It  was  to  be  done  at  her  discretion,  and  the  reason  of  confiding 
such  wide  discretion  in  her  was  apparently  the  fact  that  Mr. 
Merrianrs  health  was  not  good,  and  that  he  did  not  desire  to 
encounter  the  comments  of  the  people  on  his  action. 

it  is  well  to  keep  in  mind  the  fact  that  the  whole  case  on  the 
part  of  the  donees  rests  upon  the  recollection  of  Mrs.  Hunting- 
ton of  an  important  conversation  which  took  place  many  years 
ago.  A*  careful  examination  of  her  testimony  convinces  me 
that  while  she  intended  to  fetate  the  exact  facts,  her  memory  of 
the  circumstances  is  notably  defective,  and  on  some  important 
points  contradictory  and  uncertain.  It  is  a  kind  of  testimony 
which  I  hesitate  to  take  as  the  basis  of  a  decree  to  dispose  of 
property  of  the  approximate  value  of  $99,000. 

The  case  of  Young  v.  Young,  SO  N.  Y.  Jf22,  presents  a  strik- 
ing parallel  to  the  case  at  bar.  In  that  case  the  donor  owned 
municipal  coupon  bonds  which  upon  his  death  were  found  in 
two  packages  enclosed  in  envelopes  upon  which  were  endorsed 
memoranda  signed  by  him  describing  the  bonds  enclosed  by 
nunil)ers.  and  stating  that  certain  of  them  belonged  to  his  son, 
William,  and  others  to  his  son,  John.  Then  followed  a  state- 
ment of  which  the  following  is  a  copy:  "But  the  inst.  to 
become  due  thereon  is  owned  and  reserved  by  me  for  so  long  as 
I  live,  at  my  death  they  belong  absolutely  and  entirely  to  them 
and  their  heirs,"  using  the  phrase  "absolutely  and  entirely"  in 
one  case  and  "wholly  and  entirely"  in  the  other.  The  envelopes 
were  placed  in  a  safe  which  belonged  to  the  donor,  to  which 
William  H.  Young  had  access,  and  they  were  found  there  at 
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the  time  of  his  death.  The  court  of  appeals  held  that  the  do- 
native intention  appeared,  bnt  that  there  was  no  delivery  and 
no  intention  to  deliver  the  bonds  because  it  was  necessary  that 
he  should  have  them  in  order  to  collect  the  interest  which  he 
liad  reserved.  The  testimon^y  shows  that  the  donor  had  cut  off 
the  coupons,  and  that  on  some  occasions  his  son,  William,  as- 
sisted him  in  so  doing,  but  that  William  never  asserted  any 
o^^ler8hip  over  the  bonds  as  against  his  father.  The  couirt 
savs:  "This  is  the  substance  of  all  the  testimony  by  which 
the  delivery  to  the  donee  is  sought  to  be  established.  It  shows 
that  the  deceased  at  no  time  parted  with  the  possession  or  con- 
trol of  the  bonds,  but  merely  confirms  the  intention  expressed 
in  the  memoranda.  The  change  of  the  position  of  the  bonds  in 
the  safe  where  they  were  kept,  from  the  pigeonhole  to  the  com- 
partment, might  have  been  significant  had  William  been  the 
only  donee  and  had  the  intended  gift  been  accompanied  by  any 
reservation.  But  under  the  existing  circumstances  it  cannot  be 
construed  into  a  delivery  of  the  bonds.  *  ♦  ♦  The  memo- 
randum on  each  envelope  says  that  the  interest  to  become  due  on 
the  bonds  is  *^owned  and  reserved'  by  the  donor.  This  interest 
up  to  the  dates  of  its  maturity  of  the  bonds  respectively  was 
represented  by  coupons  attached  to  the  bonds.  It  clearly  could 
not  have  been  intended  to  deliver  them,  for  so  many  of  them  as 
might  become  due  during  the  life  of  the  donor  were  reserved 
from  the  gift,  as  the  interest  was  expressly  declared  to  be  ^owned' 
by  the  donor,  and  not  parted  with.  The  possession  of  these 
coupons  was  necessary  to  enable  him  to  collect  the  interest,  and 
he  availed  himself  of  it  for  that  purpose  from  time  to  tiriie. 
Xo  intention  was  manifest  to  deliver  up  these  vouchers,  and  look 
tto  the  donees  for  the  interest.  Xo  division  of  the  coupons  could 
be  made,  for  the  period  of  the  donor's  life  was  uncertain;  and, 
further,  if  all  the  coupons  were  retained  by  the  donor  they  might 
not  represent  the  entire  interest  reserved  by  him.^' 

The  opinion  likewise  contains  an  argument  to  show  that  no 
trust  was  created.  I  fail  to  see  any  difference  between  the 
reservation  of  the  interest  in  the  Young  Case  and  the  actual 
taking  of  the  dividends  in  this  case.  The  action  of  the  donor 
in  each  case  demonstrates  his  intention  to  retain  control  of  the 
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fund  until  his   death,  and  thus  perform   a   testamentary  act 
without  the  formalities  attending  the  execution  of  a  will. 

But  it  may  be  said  that  Mrs.  Huntington's  certificate  stands 
on  a  diiferent  basis  from  that  on  which  the  others  stand.  She 
testified  that  when  the  nine  envelopes  were  laid  out  before  her 
by  her  brother,  and  she  found  that  one  was  addressed  to  her, 
he  said  to  her  "there  is  an  envelope  with  your  name  on,  and 
you  can  receive  it  now,''  and  that  she  then  opened  it  and  thanked 
him  for  what  she  found  therein,  namely,  a  certificate  of  the 
stock  in  the  shoe  company  for  five  hundred  and  sixty-eight 
shares.  Perhaps  if  this  fact  stood  alone,  and  it  were  supported 
by  competent  legal  evidence,  it  might  be  sufficient  to  carry  title, 
upon  the  ground  that  there  was  a  delivery  to  her  at  that  time. 
She  could  then  have  taken  the  certificate  and  had  the  shares 
transferred  on  the  books  of  the  company  and  she  would  have 
been  the  undisputed  owner.  But  instead  of  accepting  the  in- 
tended gift,  she  treated  her  own  certificate  in  the  same  manner 
in  which  she  treated  all  the  others.  Having  destroyed  the  en- 
velope in  which  Mr.  Merriam  had  enclosed  it,  she  on  that  day 
or  on  the  next  day,  re-enclosed  it  in  another  envelope  which 
she  provided  herself,  endorsed  her  name  on  it  in  her  own  hand- 
writing, laid  it  away  with  the  other  envelopes,  and  after  ]g!r. 
Merriam's  death  delivered  it  to  the  executors  without  making 
any  special  claim  for  it.  These  acts  seem  to  me  to  negative 
the  idea  that  she  considered  that  there  was  at  that  time  a  de- 
livery to  her. 

There  are,  however,  other  objections  which  apply  to  all  the 
certificates  and  which  lead  me  to  the  final  conclusion  that  Mr. 
Merriam  did  not  intend  to  surrender  his  control  of  the  shoe 
company  by  means  of  a  gift  of  his  stock  holdings  until  his* 
death  should  supervene,  and  that  he  did  not  do  so.  He  was 
the  holder  and  owner  of  one  thousand  and  eighty  shares  of  the 
stock ;  this  gave  him  control.  By  the  scheme  of  gift  which  he 
had  projected  he  had  placed  all  his  holdings  in  these  nine  envel- 
opes, and  he  must  have  known  as  a  business  man  that  if  the 
envelopes  were  delivered  and  the  stock  transferred  he  would 
have  been  ousted  of  his  control  of  the  corporation  and  of  all 
interest  therein.     All  his  actions  thereafter  negative  any  such 
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intention.  In  addition  to  the  non-delivery  during  his  life- 
time the  circumstances  show  that  he  not  only  intended  to  but 
did  retain  control  of  the  shares  in  question.  He  voted  on  them 
at  the  annual  meetings  of  the  company;  he  received  the  divi- 
dends and  accounted  to  no  one  therefor;  he  continued  in  con- 
trol of  the  company  in  the  same  manner  in  which  he  had  con- 
trolled it  for  many  years  previously.  Mrs.  Huntington  owned 
at  the  time  of  this  transaction  twenty  shares  of  the  stock  which 
stood  in  her  name  on  the  books  of  the  company.  She  received 
her  dividends  regularly  on  these  shares,  but  she  neither  re- 
ceived nor  demanded  the  dividends  on  the  five  hundred  and 
sixty-eight  shares,  the  certificates  for  which  were  contained,  in 
the  envelope.  The  account  of  Mrs.  Huntington  on  the  books 
of  the  company  printed  on  page  357  of  the  state  of  the  case 
shows  this  to  be  a  fact. 

It  will  therefore  be  seen  that  the  donee  in  this  case,  even 
though  there  were  a  donative  intention  and  a  symbolical  de- 
livery, did  not  strip  himself  of  all  dominion  and  control  over 
the  subject-matter  of  the  gift,  nor  indeed  do  I  think  that  he 
meant  to  do  so.  The  case  of  the  so-called  donees  must  there- 
fore fail,  and  the  stock  in  question  must  be  declared  to  be  an 
asset  of  the  estate,  for  which  the  complainant  must  account. 

The  complainant  for  his  indemnification  can  at  once  apply 
the  securities  held  by  him  in  pledge  to  make  up  the  deficiency 
contemplated  by  the  indemnity  agreement.  If,  however,  it 
should  be  necessary  for  him  to  resort  to  that  agreement  after 
the  application  of  the  fund  pledged,  it  may  be  doubted  whether 
jurisdiction  over  a  cause  of  action  arising  thereunder  exists  in 
this  court  Primarily  a  suit  on  such  an  agreement  would  lie 
only  in  the  common  law  courts,  but  I  do  not  deem  it  necessary 
to  decide  this  point  at  the  present  time.  It  may  be  reserved  on 
the  decree  and  dealt  with  when  the  necessity  arises. 

There  is  no  objection  to  permitting  the  trustee  to  resign,  but 
a  decree  to  that  effect  cannot  be  made  until  the  passage  and 
allowance  of  his  accounts. 

I  will  advise  a  decree  in  accordance  with  those  conclusions. 
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V, 

Ordener  J.  Delaney  et  al. 

[Decided  June  5th,  1913.] 

1.  Evidence  examined  in  a  suit  brought  by  the  stockholders  of  the 
Fisheries  Company,  a  New  Jersey  corporation,  against  Ordener  J.  De- 
laney, to  compel  the  restitution  by  him  to  the  treasury  of  the  company 
of  the  value  of  certain  property  alleged  to  have  been  abstracted  from 
the  company  by  him  in  the  process  of  reorganizing  it  after  its  failure, 
and  for  the  further  purpose  of  compelling  him  to  account  for  certain 
profits  made  by  him  in  the  yearis  1908  and  1909,  by  the  use  of  the  prop- 
erty of  the  Fisheries  Company  under  leases  made  to  himself  or  to  a  cor- 
poration of  which  he  was  the  principal  stockholder,  be  being  a  director, 
the  general  manager  and  one  of  the  receivers  of  the  Fisheries  Company 
when  insolvency  finally  supervened,  and  held^  that  he  is  liable  to  account 
therefor  upon  the  ground  that  he  occupied  a  fiduciary  position  with  re- 
lation to  the  Fisheries  Company  and  its  stockholders,  and  that  he 
either  concealed  or  did  not  disclose  the  extent  to  which  he  was  making 
a  profit  out  of  the  transactions. 

2.  The  defence  of  an  estoppel  because  at  a  meeting  of  an  independent 
board  of  directors  of  the  company  it  was  voted  that  it  was  not  expedient 
for  the  company  to  bring  suit  against  Delaney  on  account  of  the  allega- 
tions against  him,  is  not  available,  for  there  was  no  release  executed  by 
the  company  to  Delaney,  and  the  company  by  a  mere  vote  by  its  directors 
could  not  estop  itself  from  rescinding  its  resolution  and  bringing  suit 
the  next  day  after  the  passing  thereof.  If  there  is  an  estoppel  it  can 
only  lie  in  facts  which  go  to  show  that  all  parties  acted  upon  the  vote 
and  that  it  would  be  inequitable  to  allow  it  afterwards  to  be  rescinded 
or  disregarded. 

3.  If  estoppel  is  claimed  by  reason  of  any  act  of  the  company,  the 
court  will  look  into  the  bill  in  its  entirety,  and  determine  whether,  under 
all  the  circumstances,  the  complainant  has  made  such  a  showing  of 
wrong  on  the  part  of  the  corporation  or  its  officers,  and  injury  to  him- 
self, as  will  justify  the  suit.  If  it  be  true,  as  alleged,  that  Delaney. 
trustee  as  he  was,  diverted  several  hundred  thousand  dollars  worth  of 
property  from  the  company  to  himself  by  means  of  a  manipulation  of 
the  reorganization  scheme,  and  without  notice  to  the  stockholders  of 
the  company,  a  case  has  been  made  which  gives  the  complainants  an 
equity,  and  negatives  any  claim  of  estoppel  which  it  might  otherwise  He 
in  his  mouth  to  assert 
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4.  The  equitable  defence  of  laches  is  not  available  to  the  defendant 
Delaney  upon  the  ground  that  a  certain  party  is  dead,  he  having  died 
only  a  few  months  after  these  transactions  begun,  and  long  before  it  had 
been  discovered  that  Delaney  was  chargeable  under  the  present  state 
of  facts. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Messrs.  Humphreys  S  Sumner,  for  the  complainants. 

Mr.  Samuel  H.  Richards  and  Mr.  Robert  B.  McCarter.  for 
the  defendants. 

Howell,  V.  C. 

This  suit  is  brought  by  stockholders  of  the  Fisheries  Company, 
a  Xew  Jersey  coi-poration,  against  Ordener  J.  Delaney,  to  com- 
pel the  restitution  by  him  to  the  treasury  of  the  company  of 
the  value  of  certain  property  alleged  to  have  been  abstracted 
from  the  company  by  him  in  the  process  of  reorganizing  it  after 
its  failure,  and  for  the  further  purpose  of  compelling  him  to 
account  for  certain  profits  made  by  him  in  the  years  1908  and 
1909  by  the  use  of  the  property  of  the  Fisheries  Company  under 
leases  made  to  himself  or  to  a  corporation  of  which  he  was  the 
principal  stockholder.  In  other  words,  he  is  sought  to  be  made 
liable  personally  for  the  diversion  of  funds  of  the  company  of 
which  he  was  a  director,  the  general  manager  and  one  of  its  re- 
ceivers when  insolvency  finally  supervened. 

The  Fisheries  Company  was  incorporated  on  May  25th,  1900, 
for  the  purpose  of  engaging  in  the  catching  of  fish  in  the  ocean 
and  the  conversion  thereof  into  commercial  products,  such  as  oil, 
fertilizers,  &c.  Its  history  from  the  date  of  its  incorporation 
down  to  October  19th,  1907,  when  it  was  declared  insolvent,  is 
not  before  the  court.  On  the  last-named  day  the  United  States 
Circuit  Court  for  the  District  of  New  Jersey,  on  complaint  made 
for  that  purpose,  appointed  two  receivers  for  it,  of  whom  the 
defendant  Delaney  was  one.  Steps  were  taken  almost  immedi- 
ately looking  toward  a  reorganization  of  the  company,  the  sat- 
isfaction in  some  way  of  its  debts  and  the  restoration  of  its 
property  to  it.    In  order  to  force  Heller,  Hirsch  &  Company,  a 
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New  York  corporation,  into  compliance  therewith,  a  suit  was 
brought  by  the  receivers  against  it,  a  bondholder  of  the  Fisheries 
Company,  to  set  aside  its  bond  holdings  on  the  ground  of  fraud. 
This  bill  was  filed  on  January  loth,  1908,  a  date  which  I  con- 
sider important  in  the  history  of  the  transaction,  as  the  begin- 
ning of  the  reorganizing  proceedings.  The  filing  of  this  bill 
seems  tcf  have  had  the  desired  effect.  On  January  21st,  1908, 
six  days  after  the  filing  of  the  bill.  Heller,  Hirsch  &  Company 
entered  into  an  agreement  (page  58)  with  C.  Monteith  Gilpin 
and  Benjamin  Tuska,  as  trustees,  in  which  it  was  recited  that 
Heller,  Hirsch  &  Company  were  the  owners  of  two  hundred  and 
sixty-seven  of  the  first  mortgage  bonds  of  the  Fisheries  Company, 
of  the  par  value  of  $1,000  each,  secured  by  a  mortgage  held  by 
the  Guaranty  Trust  Company,  and  that  proceedings  had  been 
taken  by  the  receivers  of  the  Fisheries  Company  to  invalidate  a 
large  number  of  their  bonds.  It  was  thereupon  agreed  that  if 
that  suit  should  be  discontinued  and  proper  releases  made.  Hel- 
ler, Hirsch  &  Company  would  assign,  transfer  and  set  over  to  the 
sard*  Gilpin  and  Tuska,  trustees,  two  hundred  and  sixty-seven  of 
the  Fisheries  Company's  bonds,  and  two  thousand  eight  hundred 
and  ninety-four  shares  of  its  preferred  stock,  and  that  the  said 
trustees  should  thereupon  cause  to  be  conveyed  to  Heller,  Hirsch 
&  Company,  free  and  clear  of  all  liens  whatsoever,  including  the 
mortgage  securing  the  said  bonds,  all  the  property  contained  in 
Schedule  A  tliereunto  annexed,  and  would  likewise  cause  to  be 
conveyed  to  the  International  Securities  Corporation  the  prop- 
erty described  in  Schedule  B  thereunto  annexed;  and  Heller, 
Hirsch  &  Company  authorized  the  said  trustees  in  their  own 
names,  but  as  trustees  under  that  agreement  to  make  the  oflPer 
therein  contained  to  the  Fisheries  Company,  or  to  its  receivers, 
or  to  such  reorganization  or  other  committee  as  might  thereafter 
undertake  to  act  in  the  premises.  Said  trustees  agreed  that  they 
would  accept  the  terms  of  that  agreement  when  the  same  might 
become  effective. 

There  are  three  matters  connected  with  that  agreement  which 
deserve  mention  at  this  point:  one  is  that  Gilpin  and  Tuska  in 
their  trust  capacity  were  self -constituted,  self-appointed,  except 
in  so  far  as  Heller,  Hirsch  &  Company  may  have  requested  them 
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to  act,  and  that  they  held  title  to  no  property  whatever.  Another 
matter  is  that  the  so-called  agreement  contains  nothing  binding 
upon  any  of  the  parties  to  it.  It  looks  forward  to  the  making  of 
a  binding  agreement,  but  is  not  such  in  presenti.  The  third  and 
most  important  branch  of  it  is  that  the  Schedules  A  and  B 
therein  referred  to  and  thereto  annexed  are  schedules  of  property 
belonging  to  the  Fisheries  Company,  and  not  to  either  Heller, 
Hirsch  &  Company  or  Gilpin  and  Tuska,  trustees.  There  is  no 
explanation  in  the  case  of  the  reason  why  these  gentlemen  should 
be  dealing  with  the  property  of  the  Fisheries  Company  and  di- 
viding it  by  schedules  into  two  parts,  nor  as  to  who  made  the 
division,  or  upon  what  principle  it  was  made;  but  for  reasons 
which  will  hereafter  appear,  I  think  it  safe  to  say.  that  the  agree- 
ment in  question,  and  the  arrangement  of  the  schedules  thereto, 
was  made  upon  the  request  and  by  the  direction  of  Mr.  Ordener 
J.  Delaney,  the  defendant  to  this  suit. 

On  January  29th,  1908,  Tuska  and  Gilpin,  "as  trustees,"  wrote 
a  letter  to  the  reorganization  committee  of  the  Fisheries  Com- 
pany, in  which  they  described  themselves  as  trustees  for  certain 
bondholders  of  the  Fisheries  Company,  and  submitted  a  propo- 
sition which  contemplated  the  delivery  to  the  reorganization 
committee  of  two  hundred  and  sixty-seven  bonds  of  that  com- 
pany and  about  two  thousand  eight  hundred  and  ninety-four 
shares  of  its  preferred  stock,  provided  the  committee  would  cause 
to  be  conveyed  and  assigned  to  said  trustees  certain  property 
which  is  described  in  the  letter.  There  are  two  things  con- 
cerning this  letter  which  deserve  mention  at  this  point:  one  is 
that  the  letter  was  addressed  to  the  reorganization  conunittee  of 
the  Fisheries  Company.  As  a  matter  of  fact,  there  was  at  that 
time  no  reorganization  committee  of  the  Fisheries  Company, 
and  it  may  be  doubtful  whether  any  such  conmiittee  was  ever  au- 
thorized to  act.  It  does,  however,  appear  that  later  on,  and  on 
February  15th,  1908,  such  a  committee  was  "self-constituted," 
consisting  of  J.  B.  MacAllister,  an  oflBcer  of  the  Franklin  Bank 
of  Philadelphia,  E.  H.  Ferry,  an  officer  of  the  Hanover  Bank  of 
New  York,  and  Thomas  B.  Hamed,  a  lawyer  practicing  in 
Philadelphia.  The  document  in  which  this  appears  is  Schedule 
No.  3  to  the  bill  (page  64)  ;  it  described  the  committee  as  a  self- 
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constituted  bondholders,  stockholders  and  creditors  committee 
of  the  Fisheries  Company.  This  agreement  deals  wholly  with 
the  property  and  the.  indebtedness  of  the  Fisheries  Company, 
but  does  not  Appear  to  have  been  authorized  by  that  company 
or  anyone  on  its  behalf.  The  agreement  provide^  that  there  shall 
be  deposited  with  the  committee,  by  Joseph  Wharton,  $150,000 
par  value  of  the  Fisheries  bonds,  seven  thousand  two  hundred 
arid  thirty-five  shares  of  its  common  stock,  and  seven  thousand 
one  hundred  and  twenty  shares  of  its  preferred  stock,  which 
should  be  contributed  by  Mr.  Wharton  for  the  purpose  of  satis- 
fying creditors  of  the  Fisheries  Company,  and  that  he  should 
receive  in  return  therefor  no  consideration  except  a  complete  re- 
lease from  all  liability  of  every  nature  and  character,  whether  as 
stockholder  or  otherwise,  and  in  particular  a  full  and  complete 
release  by  the  Hanover  National  Bank  of  New  York  of  any  suit 
then  pending  or  which  might  thereafter  be  brought  against  him 
by  it  by  reason  of  his  connection  with  the  Fisheries  Company; 
and  that  upon  receipt  of  the  said  stock  and  bonds  by  the  said 
committee  they  should  duly  receipt  for  the  same,  and  as  such 
committee  agree  to  indemnify  him  against  any  liability  what- 
ever by  reason  of  his  connection  with  the  said  Fisheries  Com- 
pany. The  agreement  likewise  provides  for  the  deposit  with  the 
committee  of  the  Heller,  Hirsch  &  Company  bonds,  aggregating 
$267,000,  and  two  thousand  eight  hundred  and  ninety-four 
shares  of  the  company's  preferred  stock.  And  it  proceeds  there- 
after to  arrange  for  the  disposition  of  the  property  of  the  Fish- 
eries Company,  the  satisfaction  of  its  debts,  and  the  reorganiza- 
tion of  its  business.  Three  days  later  the  court  in  which  the 
above-mentioned  suit  was  brought  vacated  all  proceedings  relat- 
ing to  the  service  of  process  on  the  defendants,  and  two  days  later 
than  that  ordered  that  in  case  the  matters  in  dispute  therein  were 
adjusted,  and  agreements  in  relation  thereto  carried  out,  the  re- 
ceivers should  discontinue  the  suit  against  Heller,  Hirsch  & 
Company  and  execute  proper  instruments  of  settlement  and 
release.  Thereupon  the  suit  against  Heller,  Hirsch  &  Company 
came  to  an  end.  On  February  25th,  1908,  an  order  was  entered 
in  the  administration  suit  discharging  the  receivers  and  turning 
the  assets  over  to  the  company.    This  put  the  company  back  into 
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the  control  of  its  own  affairs,  but  with  arrangemf?nt8  made  which 
if  carried  out  would  eventually  strip  it  of  a  large  amount  of  its 
property.    Two  days  after  the  company  was  reinvested  with  the 
title  to  its  property  an  agreement  was  made  between  Delaney 
«nd  Gilpin  (page  169)  dividing  the  stock  of  the  company  be- 
tween them,  and  on  the  same  day  Delaney  caused  the  New  Jersey 
i'ieh  Products  Company  to  be  incorporated.     After  that  the 
Events  occurred  rapidly.    On  March  2d,  1908,  there  was  a  meet- 
^g  of  the  board  of  directors  to  pass  upon  the  reorganization 
Wan,  at  which  Mr.  Wharton  resigned  as  president,  and  Mr.  De- 
^^tiey  was  elected  in  his  stead,  and  at  which  there  was  provision 
^ade  for  calling  a  stockholders'  meeting  to  act  upon  the  reor- 
ganization proposition  of  the  creditors'  committee.     Such  meet- 
ing was  held  on  March  16th,  1908,  and  ratified  the  action  of  the 
conmiittee.    Then  came  the  conveyances  of  the  property  known 
as  Schedule  B  property.    On  March  14th,  1908,  it  was  conveyed  by 
the  Fisheries  Company  to  Chester  M.  Headley,  who,  on  the  same 
day,  conveyed  the  same  to  Gilpin  and  Tuska,  trustees.    On  March 
17th,  1908,  Gilpin  and  Tuska,  trustees,  conveyed  it  to  the  In- 
ternational Securities  Corporation,  and  on  the  same  day  the 
International  Securities  Corporation  conveyed  the  said  property 
to  the  New  Jersey  Pish  Products  Company,  which  had  been  in- 
corporated a  month  before.     Upon  the  dissolution  of  the  New 
Jersey  Fish  Products  Company  two  years  later  the  Schedule  B 
property  was  transferred  by  it  to  the  Menhaden  Fishing  Com- 
pany, which  was  incorporated  on  May  88th,  1908,  of  which  Mr. 
Delaney  w^as  the  principal  stockholder.    Mr.  Delaney,  at  the  time 
of  the  failure  of  the  Fisheries  Company,  was  its  general  mana- 
ger; he  continued  in  that  capacity  until  March  2d,  1908,  when 
he  was  elected  president,  and  in  the  meantime,  for  a  short  period, 
he  had  acted  as  one  of  the  receivers  appointed  by  the  United 
States  Circuit  Court  for  the  District  of  N*ew  Jersey.    His  posi- 
tion in  each  one  of  these  three  places  was  that  of  a  trustee ;   he 
was  bound  to  do  the  best  he  could  for  liis  cestui  que  trusts,  to 
make  full  disclosure  to  them  of  all  the  affairs  of  the  company 
which  came  within  his  authority,  and  not  to  betray  them  or  per- 
mit anyone  else  to  do  so,  without  giving  them  notice  and  an  op- 
portunity to  litigate. 

10 
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Down  to  this  point  the  complainants  allege  that  it  fully  ap- 
pears that  the  property  known  as  Schedule  B  property,  which  had 
a  large  value,  had  been  taken  from  the  company  without  any 
consideration  whatever,  and  T  am  constraine/1  to  hold  to  that 
position.  At  the  time  the  Fisheries  Company  transferred  this 
property  to  Headley  it  is  not  claimed  that  any  consideration 
passed.  In  tlie  answer  filed  by  Mr.  Delaney  it  is  alleged,  and  it 
likewise  appears  in  one  of  tlie  agreements,  that  Mr.  WTiarton 
deposited  his  bonds  and  stock  with  the  committee  upon  condi- 
tion that  he  should  be  released  from,  all  lialulity  to  the  Hanover 
bank,  the  Franklin  bank  and  to  the  creditors;  but  it  appears 
from  the  testimony  that  although  the  Hanover  bank  had  brought 
suit  against  Mr.  Whaiton  to  compel  hfm  to  pay  the  indebted- 
ness of  the  Fisheries  Company  to  that  bank,  the  bank  claimed 
only  a  moral  obligation  on  his  part,  and  it  is  Tiot  claimed  that 
he  was  under  any  obligation  of  any  sort  to  the  Franklin  bank, 
or  to  any  of  the  other  creditors.  Neither  does  it  appear  that  his 
liability  as  a  stockholder  was  ever  raised  or  insisted  upon. 

Mr.  Delaney  in  his  evidence  attempts  to  justify  the  transac- 
tion concerning  the  Schedule  B  property  by  saying  that  it  was 
necessary  to  provide  for  compensation  to  Mr.  Wharton  for  the 
delivery  of  his  stock  and  bonds  to  the  reorganization  committee; 
but  it  does  not  apjx^ar  that  Mr.  Delaney  ever  accounted  to  Mr. 
Wharton,  or  since  his  death,  which  occurred  in  November,  1908, 
to  his  personal  representatives,  but  instead  thereof  he  alleges 
that  he  retaiiK»d  control  of  the  Schedule  B  property  for  the  rea- 
son that  Mr.  Wharton  owed  him  $150,000  on  another  "deal," 
which  he  had  never  paid  or  satisfied  This  statement  seems  to 
me  to  be  disingenuous,  and  T  think  the  mere  reading  of  his  de- 
position will  convince  an  unprejudiced  mind  that  the  statement 
is  untrue.  But  there  are  other  reasons  for  sucli  conviction.  It 
dm»s  not  ap])ear  that  lie  ever  settled  with  the  Wliartons  in  any 
way,  and  to  show  that  it  was  a  mere  afterthought,  it  is  necessary 
only  to  read  liis  answer  to  the  bill,  which  omits  all  reference  to 
any  sucli  agreement  between  him,  and  Mr.  Wharton.  In  para- 
graph 22  of  his  answer  he  denies  that  lie  falsely  or  in  any  way 
represented  to  (iilpin  that  t!ie  provision  in  the  agreement  be- 
tween tiie  trustees  and  Heller,  Hirsch  &  Company  in  regard  to 
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the  conveyance  of  the  property  mentioned  in  Scliedule  B,  was  for 
tlie  benefit  of  Joseph  Wharton,  or  that  Joseph  Wharton  was  to 
receive  the  Schedule  B  property.    And  further  along  in  the  same 
paragraph  he  says  that  he  is  unable  to  state  how  persons  ac- 
quainted with  the  affairs  of  the  Fisheries  Company  considered 
him  as  being  the  personal  representative  of  Mr.  Wharton,  and 
denies  that  he  was  so  considered,  or  tliat  he  made  any  such  rep- 
resentations as  are  stated  in  the  bill  in  that  behalf,  either  to  Mr. 
Wharton  or  to  any  other  person,  that  he  was  acting  as  the  agent 
o(  Wharton  in  obtaining  shares  of  the  sto^'k  of  the  Xew  Jersey 
Fish  Products  Company ;  and  he  there  denies  tl^at  he  made  any 
statement  or  representation  that  the  said  shares  of  stock  were  to 
become  the  property  of  Wharton,  or  any  similar  statement  or 
representations  to  Gilpin  or  to  any  other  person.    This  is  a  posi- 
tion that  is  entirely  inconsistent  with  the  evidence  that  he  gave 
on  the  final  hearing.     Delaney,  therefore,  puts  himself  in  this 
anomalous  situation.    lie  declares  that  the  Schedule  B  property 
was  reserved  to  satisfy  Mr.  Wharton  for  the  deposit  of  his  bonds 
and  his  stock  and  the  clearance  of  his  liability  to  the  banks  and 
to  the  creditors  of  the  company,  while  in  his  apswer  he  practi- 
cally denies  all  connection  between  Mr.  Wharton  and  the  trans- 
action, and  then  in  his  testimony  attempts  to  cover  up  his  ill- 
gotten  gains  by  the  statement  that  he  retained  the  same  because 
Mr.  Wharton  was  indebted  to  him  upon  anothei*  transaction  con- 
cerning which  he  gives  no  details,  nor  is  there  to  be  found  in  the 
case  any  evidence  whatever  which  will  support  and  corroborate 
his  statement  in  that  behalf.    The  pleadings  in  the  cause  give  no 
intimation  of  any  such  state  of  facts.     Then^  is  no  mention 
thereof  except  by  Mr.  Delaney  himself.     Tt  cannot  be  that  so 
impoi'tant  a  transaction  as  one  involving  $150,000  could  rest  in 
the  memories  of  the  two  parties  to  it  without  any  writing  what- 
ever to   preserve  its  memory.     Yet  no  such  writings  are  pro- 
duced, nor  is  their  existence  hinted  at.    I  am  convinced  that  this 
whole  defence  is  without  foundation,  in  fact,  and  was  invented 
by  Delaney  at  the  last  moment  for  the  purpose  of  making  at 
least  a  plausible  defence  to  the  strong  case  made  against  him  by 
the  complainants. 
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Again,  the  only  real  defence  which  Delaney  has  to  the  suit 
relates  to  Mr.  Wharton's  connection  with  the  transaction.  If 
Wharton  was  no  party  to  it,  and  it  would  seem  from  some  por- 
tions of  the  answer  as  if  Delaney  meant  to  say  that  he  was  not, 
then  the  whole  defence  fails.  In  my  opinion  it  has  so  failed,  and 
Delaney  should  account  to  the  company  for  the  value  of  the 
Schedule  B  property  which  was  taken  from  the  company  not  only 
by  his  consent  but  by  his  connivance  and  procurement. 

The  other  cause  of  complaint  consists  in  the  allegation  that 
Delaney  obtained  leases  of  the  property  remaining  to  the  Fist- 
eries  Company  for  the  years  1908  and  1909  to  Iiis  company,  the 
Menhaden  Fishing  Company,  without  disclosing  to  the  directors 
that  the  leases  were  for  the  benefit  of  himself,  or  of  a  company 
of  which  he  was  the  principal  stockholder,  or,  in  other  words, 
that  by  concealment  of  his  interest  in  the  lease  he  obtained  from 
the  Fisheries  Company  a  right  out  of  which  he  made  large 
profits.  I  find,  as  a  mattei*of  fact,  that  the  allegation  is  true, 
and  that  Mr.  Delaney  has  thus  made  himself  liable  to  pay  into 
the  company  whatever  profits  were  made  by  him  during  the  terms 
of  the  two  leases. 

The  defendant  Delaney  is  held  liable  upon  the  charges  con- 
tained in  the  bill  upon  the  ground  that  he  occupied  a  fiduciary 
position  with  relation  to  the  Fisheries  Company  and  its  stock- 
holders, and  that  he  either  concealed  or  did  not  disclose  the  ex- 
tent to  which  he  was  making  a  profit  out  of  the  transactions. 
This  question  of  disclosure  was  considered  by  me  in  the  case  of 
Arnold  v.  Sealing,  78  N.  J.  Eq,  {8  Buck.)  H6.  That  was  a  case 
involving  the  question  of  promoter's  profits.  In  this  case  I  place 
Mr.  Delaney  in  the  position  of  a  promoter.  The  case  discloses 
the  fact  that  the  negotiations  for  the  reorganization  were  begun 
long  before  anything  was  put  in  writing,  and  that  they  were 
begun  by  Mr.  Delaney,  who  had  long  conferences  with  the  par- 
ties in  interest^  and  it  is  quite  apparent  that  the  whole  thing  was 
prearranged  with  great  cunning,  so  that  all  the  important  trans- 
actions which  Jed  to  the  disposition  of  so  much  properly  and  the 
rearrangement  of  so  many  securities  and  the  transactions  with 
so  many  men  could  be  completed  between  January  15th,  1908, 
and  the  montli  of  March  of  the  same  year.    It  is  quite  apparent 
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to  my  mind  that  Mr.  Delaney  himself  arranged  for  the  abstrac- 
tion of  the  Schedule  B  property  from  the  company,  and  it  is 
quite  as  apparent  that  neither  he  nor  anyone  on  his  behalf  ever 
made  any  disclosure  to  the  board  of  directors  or  to  the  company 
that  such  abstraction  was  about  to  take  place. 

The  defendant  by  way  of  defence  objects  to  ^he  inference  to 
be  drawn  from  the  facts  alleged  in  the  bill  and  proved.    But,  in 
my  opinion,  the  conclusion  is  irresistible,  and  unless  it  is  borne 
down  by  the  questions  of  law  raised  by  the  defendant,  the  com- 
plainant must  prevail  at  all  points.    The  legal  c^efences  are  t^o 
— firsi,  that  the  company  is  estopped  from  any  proceeding  to 
collect  from  Mr.   Delaney,  because  at  a  meeting  of  an  inde- 
pendent board  of  directors  it  was  voted  that  it  was  not  expedient 
fof  the  company  to  bring  suit  against  Mr.  Delaney  on  account 
of  the  allegations  against  him.     It  will  be  observed  that  there 
was  no  release  executed  by  the  company  to  Delaney,  and  I  fail 
to  see  how  the  company  by  the  mere  vote  of  its  directors  could 
estop  itself  from  rescinding  their  resolution  and  bringing  suit 
Ihe  next  day.    The  estoppel  cannot  lie  in  the  resolution.    If  there 
is  an  estoppel,  it  can  only  lie  in  facts  which  go  to  show  that  all 
parties  acted  upon  the  vote  and  that  it  would  be  inequitable  to 
allow  it  afterwards  to  be  rescinded  or  disregarded.    I  think  the 
true  rule  governing  this  case  is  found  in  Oroel  v.  United  Electric 
Co.,  10  N.  J.  Eq.  (4  Robb.)  616,  and  in  Corbus  v.  Alaska  Oold 
Mining  Co.,  187  U,  8.  ^55,  and  Siegman  v.  Kissel,  71  N.  J.  Eq. 
(1  Btich.)   12S;    affirmed,  12  N.  J,  Eq.   {2  Buch.)  AOS.     If, 
therefore,  an  estoppel  is  claimed  by  reason  of  any  act  of  the  com- 
pany, the  court  will  look  into  the  bill  in  its  entirety  and  de- 
termine whether  under  all  the  circumstances  the  complainant  has 
made  such  a  showing  of  wrong  on  the  part  of  the  corporation  or 
its  officers,  and  injury  to  himself,  as  will  justify  the  suit.    If  it 
is  true,  as  alleged,  that  Mr.  Delaney,  trustee  as  he  was,  diverted 
several  hundred  thousand  dollars'  worth  of  property  from  the 
company  to  himself  by  means  of  a  manipulation  of  the  reorgani- 
zation scheme,  and  without  notice  to  the  stockholders  of  the  com- 
pany, in  my  opinion  a  case  has  been  made  which  gives  the  com- 
plainants an  equity  and  negatives  any  claim  of  estoppel  which  it 
mi^ht  otherwise  lie  in  the  mouth  of  Mr.  Delaney  to  assert. 
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Neither  do  I  think  that  the  defendant  can  avail  himself  of  the 
equitable  defence  of  laches.  It  is  true  that  Mr.  Wharton  is 
dead,  but  he  died  only  a  few  months  after  tb^ese  transactions 
began  (November,  1908)  and  long  before  it  had  been  discovered 
that  Mr.  Delaney  was  chargeable  under  the  present  state  of  facts. 
This  appears  to  be  the  only  ground  of  fact  on  which  to  base  the 
defence  of  laches. 

My  conclusion,  therefore,  is  that  the  defendant  Delaney  must 
account  for  the  property  and  the  profits  so  abstracted  from  the 
Fisheries  Company  before  a  master,  to  be  appointed  by  the  de- 
cree. On  confirmation  of  the  master's  report  provision  will  be 
made  by  appropriate  decree  for  the  disposition  of  tlie  fund,  coun- 
sel fees,  costs,  &c. 


Herbert  P.  Baker,  executor,  &c., 

V. 

E.  Sophia  Baker. 
[Decided  July  11th,  1913.] 

1.  A  testator  devised  to  his  wife  the  use  of  his  dweUingihouse  and 
lot  of  land  whereon  the  same  was  erected  and  directed,  "that  in  case 
said  house  shall  be  destroyed  by  fire,  wind  or  otherwise  become  un- 
tenantable. I  direct  my  executor  to  pay  to  my  said  wife  thirty  dollars 
($30)  a  month  until  said  house  is  rebuilt  or  put  in  tenantable  condi- 
tion and  occupied." — Held,  that  she  is  under  the  obligations  of  a  life  ten- 
ant and  may  not  permit  the  premises  to  fall  into  a  state  of  non-repair 
and  claim  thirty  dollars  ($30)  per  month  until  the  repairs  shall  ihave 
been  made  by  the  executor,  and  that  it  is  not  his  duty,  but  hers,  to  keep 
the  premises  in  repair  and  to  pay  the  taxes. 

2.  In  the  construction  of  the  words  "or  otherwise  become  untenant- 
able" the  doctrine  ejusdem  generis  must  be  applied,  which  is  to  the  effect 
that  where  general  words  follow  particular  ones  the  rule  is  to  construe 
tihem  as  applicable  to  persons  ejusdem  generis. 

3.  Where  a  statute  or  other  document  enumerates  several  classes  of 
persons   or   things,    and    immediately    following   and    classed    with    such 
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enumeration  the  clause  then  embraces  other  persons  or  things,  the  word 
"other"  will  generally  be  read  as  "other  such  like,"  so  that  the  persons 
or  things  therein  comprised  may  be  read  as  ejusdem  generis  and  not 
with  a  quality  peculiar  to  or  differing  from  those  specifically  enumerated. 
4.  When  the  testator  used  the  words  "or  otherwise  become  untenant- 
able" he  had  in  mind  the  destruction  of  the  building  by  some  superior 
force  or  vitt  major,  of  the  kind  that  fire  and  wind  belong  to.  or  in  other 
words,  destruction  of  the  buildings  by  the  elemental   forces. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Mr,  Sidney  W,  Eldridgc  and  Mr.  ClarJc  McK,  W  hi  tie  more, 
for  the  complainant. 

Mr.  Patrick  II.  Gilhooly,  for  the  defendant. 

Howell,  V.  C. 

The  pleadings  and  proofs  in  this  case  show  that  on  August 
3d,  1909,  Ahrara  P.  Baker  died  seized  of  a  tract  of  land  in  the 
city  of  Elizabeth,  on  a  portion  of  which  was  a  dwelling-house, 
the  remainder  being  occupied  for  other  purposes.  He  left  a 
will,  dated  March  10th,  1900,  and  a  codicil  thereto,  dated  Feb- 
ruary 20th,  1907,  both  of  which  were  admitted  to  probate,  and 
in  and  by  which  he  made  the  following  provisions: 

'"Fifth.  I  direct  that  my  beloved  wife,  Sophia  E.  Baker,  shall  have 
the  use  of  the  house  in  which  I  now  (1900)  reside,  together  with  the 
lot  on  which  it  stands,  being  thirty  feet  front  and  rear  by  one  hundred 
and  fifty  feet  deep,  and  adjoining  the  property  of  William  C.  Tubbs,  for 
the  term  of  her  natural  life,  provided  she  does  not  again  marry ;  in  case 
of  her  remarriage  all  her  rights  under  this  bequest  shall  terminate  and 
cease.  After  the  death  or  marriage  of  my  said  wife  I  give  and  devise 
and  bequeath  the  same  to  my  son  Herbert  P.  Baker,  his  heirs  and 
assigns  forever.  The  above  bequests  to  my  said  wife  are  in  lieu  of 
dower  or  thirds  in  my  estate. 

**Second.  In  and  by  the  fifth  clause  of  my  said  will  I  did  give  and  be- 
queath to  my  wife  E.  Sophia  Baker  the  use  of  the  house  and  lot  on 
Cherry  street  in  Elizabeth,  X.  J.,  in  which  I  resided  in  the  year  nine- 
teen hundred ;  I  do  now  direct  that  in  case  said  house  shall  be  destroyed 
by  fire,  wind,  or  otherwise  become  untenantable,  I  direct  my  executor 
to  pay  to  my  said  wife  thirty  dollars  a  month  until  said  house  is  rebuilt 
or  put  in  tenantable  condition  and  mvupied." 
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These  provisions  were  declared  to  be  in  lieu  of  dower.  After 
the  death  of  the  testator  his  widow  entered  into  possession  of 
the  property  so  devised  to  her  and  rented  the  same;  she  has 
been  in  receipt  of  the  rents  from  his  death  hitherto  and  has  paid 
some  of  the  charges  incident  to  her  possession  of  the  premises 
as  if  she  were  a  life  tenant.  She  has  permitted  the  property 
to  fall  into  a  condition  of  disrepair,  so  that  the  second  floor  of 
the  house  is  not  now  rented.  The  first  floor  is  rented  for  a  very 
small  amount  and  not  for  a  sum  which  it  would  rent  for  if  the 
property  was  put  in  a  tenantable  condition.  At  the  time  of  the 
death  of  the  testator  the  property  was  renting  for  $30  a  month. 

The  executor  now  files  his  bill,  alleging  that  the  property  is  in 
a  state  of  disrepair  and  that  it  is  the  duty  of  the  defendant  as 
life  tenant  to  keep  the  same  in  good  condition  and  repair  and 
pay  all  the  taxes  and  other  municipal  charges  levied  against  it; 
that  she  has  allowed  the  premises  to  fall  into  disrepair  to  such 
an  extent  that  they  are  hardly  tenantable  for  the  class  of  tenants 
which  reside  in  the  neighborhood,  and  he  describes  the  condi- 
tion of  the  building  quite  fully  and  insists  that  the  defendant 
is  under  obligation  to  keep  the  premises  in  repair  and  pay  all 
the  taxes  assessed  against  them,  and  that  she  is  obligated  in  the 
same  manner  as  any  other  life  tenant. 

She  responds  that  she  is  excused  from  making  repairs  by  the 
tei-ms  of  the  codicil,  which  provide  that  in  case  the  said  house 
should  be  destroyed  by  fire,  wind,  or  otherwise  become  untenant- 
able, the  executor  should  then  pay  to  her  $30  a  month  until  the 
house  should  be  rebuilt  or  put  in  tenantable  condition  by  him 
and  occupied. 

The  difficulty  arises  out  of  the  use  of  the  words  "or  otherwise 
become  untenantable"  in  the  second  item  of  the  codicil.  The 
defendant  insists  that  she  is  not  under  the  obligations  of  a  life 
tenant  and  that  she  may  permit  tlie  premises  to  fall  into  a  state 
of  non-repair  and  claim  $30  per  month  until  the  repairs  shall 
ha>e  been  made  by  the  executor,  and  that  it  is  bis  duty  and  not 
hers  to  keep  the  premises  in  repair  and  to  pay  the  taxes. 

Tn  my  opinion,  in  the  construction  of  these  words,  the  doc- 
trine of  ejnsdem  generis  must  be  applied.  That  rule  was  well 
expressed  by  Lord  Tenterden  in  Sandiman  v.  Breach,  7  B.  &  C, 
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99.  He  says :  ^'Where  general  words  follow  particular  ones  the 
rule  is  to  construe  them  as  applicable  to  persons  ejusdem  gen- 
eris/' It  is,  therefore,  sometimes  called  Tjord  Tenterden's  rule, 
which,  as  to  the  word  "other,"  may  perhaps  be  more  fully  stated 
thus :  ^'Where  a  statute  or  other  document  enumerates  several 
classes  of  persons  or  things  and  immediately  following  and 
classed  with  such  enumeration,  the  clause  then  embraces  other 
persons  or  things  the  word  ^other'  will  generally  be  read  as 
^other  such  like/  so  that  the  persons  or  things  therein  com- 
prised may  be  read  as  ejusdem  generis  and  not  with  a  quality 
pecub'ar  to  or  diflfering  from  those  specifically  enumerated." 

The  doctrine  is  well  illustrated  by  the  case  of  San^r  v.  Bilton, 
7  0.  D,  815;  i?  L,  J,  Ch,  267,  There  the  leasc  contained  this 
provision : 

"That  in  case  the  said  warehouse  and  building  or  any  part  thereof 
respectively  shall  at  any  time  daring  the  said  term  be  destroyed  or  dam- 
aged by  fire,  flood,  storm,  tempest  or  other  inevitahle  aocidentt  then  the 
said  yearly  rent  hereby  reserved  or  a  just  proportion  thereof  shall  cease 
or  abate,  so  long  as  the  premises  shall  continue  wholly  or  partially  un- 
tenantable or  unfit  for  use*  and  occupation  in  consequence  of  suQh  de- 
struction or  damage.*' 

During  the  term  a  beam  broke,  the  walls  bulged  and  other 
defects  appeared  in  the  building.  The  landlord  made  repairs 
and  sxied  the  tenant  for  the  amount  thereof.  Mr.  Justice  Pry 
held  that  the  phrase  "other  inevitable  accident"  used  in  the' 
lease  was  one  of  a  kin  to  flood,  fire,  storm  or  tempest  referred  to 
in  the  immediately  preceding  words,  and  that  the  injury  sus- 
tained to  the  building  was  not  inevitable  accident,  within  the 
meaning  of  these  words.  Later  on  came  the  case  of  Manchester 
Bonding  Warehotm  Co.  v.  Carr,  5  C.  P.  D,  507:  1^9  L,  J.  C.  P. 
809.  There  a  tenant  covenanted  to  deliver  up  the  leased  prem- 
ises at  the  end  of  the  term,  damage  by  fire,  storm  or  tempest  or 
other  inevitable  accident  and  reasonable  wear  and  tear  only  ex- 
cepted. The  building  fell  during  the  term,  and  the  question  was 
whether  the  phrase  "other  inevitable  accident"  included  the  fall 
of  the  building.  Tt  was  held  that  it  did  not,  and  that  the  "in- 
evitable accident"  referred  to  meant  mere  accident  ejusdem 
generis,  and  did  not  extend  to  the  use  of  the  property  by  the 
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tenant.  The  ease  was  decided  upon  the  authority  of  Saner  v. 
Bilton,  supra.  To  the  same  effect  is  the  case  In  re  Richardson 
et  al.,  66  L,  J.  Q.  B,  868.  The  American  cases  cited  in  the  com- 
plainant's brief  are  generally  on  the  same  line.  Sims  v.  United 
States  Trust  Co.,  lOS  N.  Y.  J^72;  Donley  v.  Bank,  JfO  Ohio^ 
St.  J,.7. 

It  is  said  that  care  must  be  taken  in  the  application  of  the 
doctrine  to  the  construction  of  wills,  and  that  the  best  rule  for 
the  construction  of  such  documents  is  that  which  takes  the  words 
to  comprehend  a  subject  that  falls  within  their  usual  sense, 
unless  there  is  something  like  a  declaration  plain  to  the  con- 
trary. Parker  v.  Marchant,  I.  Y.  &  0.  290;  11  L.  J.  Ch.^22S, 
the  reason  being  that  in  the  constructions  of  a  will  the  words 
should  be  held  to  their  plain,  common,  ordinary  meaning. 
While  this  must  be  true,  so  far  as  tlie  donative  words  of  a  will 
are  concerned,  yet  when  a  construction  is  sought  of  testamentary 
words  that  are  not  purely  donative,  I  see  no  reason  why  the 
doctrine  should  not  be  invoked. 

I  am,  therefore,  of  o.pinion  that  when  the  testator  used  the 
words  "or  otherwise  become  untenantable,'^  he  had  in  mind  the 
destruction  of  the  building  by  some  superior  force  or  vis  major, 
of  the  kind  that  fiire  and  wind  belong  to,  or,  in  other  words, 
destruction  of  the  buildings  by  tlie  elemental  forces. 

Unless  the  meaning  of  the  words  in  question  can  be  confined 
within  the  limits  al)ove  indicated,  it  would  be  possible  for  the 
defendant  by  her  own  act  to  permit  spoliation  and  waste  to  sucli 
an  extent  as  to  make  the  premises  untenantable,  and  then  as  a 
result  of  her  own  act  call  upon  the  executor  to  pay  the  monthly 
stipend  provided  for  by  the  codicil  until  he  should  rebuild  the 
premises  or  put  them  in  condition  where  they  could  be  rented. 
T  do  not  think  that  the  testator  meant  to  absolve  his  widow 
from  the  usual  duties  and  obligations  attending  a  life  tenancy. 
If  he  had  meant  that  it  would  have  been  very  easy  for  him  to 
have  expressed  it.  lie  put  her  to  her  election  whether  she  would 
take  dower  or  the  testamentary  provision.  If  she  had  elected 
to  take  dower  she  would  have  been  bound  to  pay  taxes  and  keep 
the  buildings  in  repair,  and  I  am  driven  to  the  conclusion  that 
the  testator  meant  by  tlie  provisions  of  his  will  in  her  favor  to 
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put  her  under  the  same  obligation.  Tlie  result  is  that  unless 
the  widow  shall  put  the  premises  in  proper  repair,  a  receiver  of 
the  rents  will  be  appointed  according  to  tlie  common  praciice. 


John  Schilstra  et  al. 
Arie  J.  Van  Den  Heuvel  et  al 

[Decided  July  14th,  1913.] 

1.  Wliere  a  bill  was  filed  for  the  regulation  of  the  affairs  of  a  re- 
ligrious  society,  known  as  the  Northside  Christian  Reformed  Church  of 
Passaic,  upon  the  ground  that  there  was  a  misappropriation  of  the  prop- 
erty and  temporalities  of  that  society,  the  same  having  been  diverted  by 
a  faction  of  the  church  to  the  denomination  known  as  the  Reformed 
Church  in  America,  and  the  bill  is  filed  by  the  complainants  not  only 
on  their  own  behalf,  but  also  on  behalf  of  all  members  of  the  same  con- 
gregation Tviho  are  similarly  situated,  and  alleges  there  is  a  schism  in  the 
church,  and  that  a  faction  represented  by  the  defendants  has  seceded 
therefrom  and  joined  another  denomination ;  that  the  seceders  have 
obtained  possession  of  the  church  property,  and,  without  the  consent  of 
the  complainants  and  their  adherents,  are  attempting  to  carry  the  church 
property  with  them  and  place  it  under  the  control  of  such  other  de- 
nomination, and  the  complainants  claim  that  this  is  being  attempted 
not  only  against  the  substantive  rules  of  law  regulating  affairs  of  re- 
li^ous  societies,  but  that  it  is  done  and  is  being  done,  in  an  unlawful 
and  irregular  manner,  and  that  the  result  is.  that  the  defendants  com- 
mitted a  breach  of  their  trust  as  trustees  of  the  Northside  congregation 
in  despoiling  it  of  its  property,  and  the  bill  seeks  a  restoration  of  the 
property  to  the  denomination  to  which  it  originally  belonged,  and  to  en- 
join the  defendants  from  intermeddling  with  it  or  its  possession  or  use 
as  one  of  the  churches  affiliated  with  the  Christian  Reformed  Church  of 
America ;  and  at  the  instance  of  this  court  proceedings  by  way  of  quo 
tcarranto  were  taken  at  law.  in  the  form  of  a  rule  to  show  cause  why 
the  writ  should  not  issue  for  the  purpose  of  testing  the  right  of  certain 
of  the  defendants  to  hold  the  offices  of  elder  and  deacon,  and  conse- 
quently, the  office  of  trustee,  resulting  in  a  rule  of  the  law  court  dis- 
charging tihe  rule  to  show  cause  in  favor  of  the  respondents,  upon  the 
ground  that  their  title  to  their  offices  was  unimpeachable,  that  the  meet- 
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ings,  at  which  it  was  voted  to  secede  were  regularly  called  and  held,  and 
that  the  right  to  secede  existed. — Held^  that  the  judgment  in  the  supreme 
court  cannot  be  held  to  be  such  an  adjudication  upon  the  merits  upon  the 
controversy  as  will  predude  the  examination  into  the  matter  in  the 
present  proceedings. 

2.  The  parties  to  the  quo  warranto  proceedings  are  slightly  different 
from  the  parties  to  this  suit,  and  the  issues  in  this  suit  are  much 
broader  and  more  various  than  those  presented  by  the  supreme  court 
record.  There  the  sole  issue  was  whether  quo  warranto  proceedings 
should  be  instituted  to  test  the  title  of  certain  of  the  defendants  herein 
to  the  offices  of  elders  and  deacons  or  members  of  the  consistory  of 
the  i*eligious  society.  The  bill  in  this  case  raises  the  further  question 
as  to  whether  the  defendants  and  a  faction  of  the  congregation  have  a 
right  to  secede  from  one  denomination  and  join  another  denomination 
and  take  the  church  property  and  temporalities  with  them.  A  mere 
statement  of  these  differences  is  a  demonstration  that  the  doctrine  of 
res  judicata  cannot  apply  to  this  case. 

3.  Primarily,  the  title  to  the  office  of  elder  or  deacon  or  trustee  must 
be  litigated  at  common  law;  but  it  is  likewise  true  that  there  is  a 
class  of  cases  in  which  courts  of  equity  ihave  examined  the  title  to  an 
office  where  there  was  some  paramount  equity  to  which  the  question  of 
official  title  or  authority  wars  merely  incidental. 

4.  According  to  the  decisions  in  this  state  the  action  of  the  defend- 
ants and  their  adherents  is  void,  in  so  far  as  it  attempts  to  subject  the 
property  in  question  to  the  control  of  the  authorities  of  the  Reformed 
Church  in  America;  it  is  a  breach  of  trust  on  the  part  of  the  defend- 
ants to  assist  in  or  connive  at  the  transfer  of  the  property  in  question 
from  one  ecclesiastical  body  to  another  without  the  consent  and  con- 
currence of  all  concerned,  or  without  a  proceeding  whose  validity  and 
effect  is  beyond  contention. 

.5.  The  proceedings  for  the  transfer  of  a  portion  of  this  congrega- 
tion and  the  whole  of  its  property  to  the  Reformed  Church  in  America 
examined,  and  heldy  irregular  and  disorderly  to  such  an  extent  as  to 
be  voidable  on  the  complaint  of  any  one  interested. 

6.  The  rules  of  law  relating  to  freedom  of  action  by  independent 
churches  and  congregations  are  different  from  those  rules  which  apply 
to  congregations  which  are  affiliated  with,  and  are  subordinate  to,  higher 
judicatories.  Independent  churches  may  do  what  they  please  with  their 
property,  provided  legal  action  is  taken  to  that  end,  but  when  a  re- 
ligious society  becomes  affiliated  with  other  religious  societies,  and 
they  unite  to  construct  and  maintain  for  their  mutual  advantage  higher 
judicatories  to  which  they  subject  themselves,  then  the  individual  so- 
ciety or  worshiping  unit  holds  its  property  and  temporalities  under  an 
obligation  to  continue  the  affiliation  until  it  can  be  broken  by  mutual 
consent ;  and  if  secession  is  attempted  by  a  faction  however  large  or 
however  small,  such  faction  will  not  be  allowed  to  carry  the  church 
property  with  it,  certainly  not  so  long  as  there  is  a  loyal  body  which 
is  recognized  by  the  superior  judicatory. 
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7.  In  case  of  a  sohism  in  a  church  which  is  in  connection  with,  and  a 
constitutent  part  of,  an  ecclesiastical  organization,  and  which  has  a  head 
invested  by  its  constitution  or  recognized  usage  with  other  supervisory 
and  supreme  control  over  the  constitutent  parts  to  determine  all  ques- 
tions producing  schisms  and  divisions  between  members,  and  to  recognize 
and  decide  what  faction  is  in  the  right,  it  is  a  well-settled  law  of  the 
civil  courts  that  the  title  to  the  property  is  in  that  part  of  the  congre- 
gation which  is  acting  in  harmony  witii  its  own  law  and  the  ecclesiastical 
laws,  usages,  customs  and.  principles  which  were  accepted  among  them 
before  the  dispute  began,  which  are  the  standards  for  determining  which 
party  is  in  the  right. 

8.  As  to  the  status  of  the  defendants — they  were  at  one  time  elected 
trustees  of  the  Northside  church,  and  it  was  by  virtue  of  tbeir  office  as 
such  trustees  that  they  were  enabled  to  obtain  and  hold  possession  of  the 
church  property,  but  having  voluntarily  severed  their  connection  with 
the  Christian  Reformed  Church,  and  having  become  members  of  another 
denomination,  they  have  by  their  own  act  so  far  renounced  their  trustee- 
ship as  that  they  can  no  longer  represent  the  church  society  in  that 
capacity  or  any  longer  meddle  with  its  property  and  affairs. 

9.  While  it  is  incompetent  for  this  court  to  oust  a  trustee  from  his 
office  of  trustee  of  a  religious  society,  it,  however,  does  have  the  power 
aud  jurisdiction  to  declare  that  such  a  person  has  by  his  own  act  volun- 
tarily renounced  his  office,  and  in  this  case  tihat  is  what  the  defendants 
have  done.  They  no  longer  act  as  trustees  for  the  Northside  Church  of 
the  Christian  Reformed  Church  of  Passaic,  they  are  acting  as  trustees 
^f  a  church  of  an  entirely  different  denomination  and  the  effect  of  that 
*s  that  they  cannot  be  considered  trustees  of  this  society. 

10.  The  same  thing  is  true  of  the  defendant  Van  Den  Heuvel.     He 

^as  under  ecclesiastical   censure  at   the  tfme   the  secession   took   place 

^od  had  been  deprived  of  his  right  to  minister  to  the  congregation,  which 

*<^ion  had  been  sustained  by  the  superior  judicatories  of  the  church.     It 

^««  therefore  unlawful  for  him  to  occupy  the  pulpit  of  that  church  and 

'0  accept  a  call  to  be  its  pastor  and  to  officiate  as  the  minister  of  the 

^nrcli     until   the   ecclesiastical   censures   were    removed.      By    his   own 

^oiunta.ry  act  also,  he  has  renounced  his  connection  with  the  Northside 

^«urcli,    and  should  not  be  permitted  to  officiate  as  its  pastor. 

^1-    Tte  decree  should  be  for  the  complainants  and  should  adjudicate 

^at  tlie  complainants  are  the  sole  trustees  of  the  Northside  church,  and 

^t     they  are  entitled   as  such   to   the  custody   and   possession   of  the 

^nroh     property.     The  defendants  should  be  restrained  from  intermed- 

^^S    '^vith  the  property  or  from  diverting  it  or  attempting  to  divert  it 

'om   tbe  denomination  known  as  the  Christian  Reformed  Church  of  Pas- 

•*lc,     a.iid    from   retaining   possession   of   or  holding   the   property   and 

€iDj>or;alities  of  the  church.     There  should  likewise  be  an   injunction 

Wmst    Van  Den  Heuvel  restraining  him  from  acting  as  pastor  of  the 

^^n  or  in  any  way  ministering  to  the  congregation  as  pastor. 


^^   final  hearing  on  bill,  answer,  replication  and  proofs. 
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Mr.  Lewis  A,  Allen  and  Mr,  Andre tv  Foulds,  Jr.,  for  the 
complainants. 

Mr.  Oeorge  H.  Dalrymple  and  Mr.  Charles  B.  Bradley,  for 
the  defendants. 

Howell,  Y.  C. 

The  bill  in  this  case  is  filed  for  the  regulation  of  the  affairs  of 
the  Northside  Christian  Reformed  Church  of  Passaic,  upon  the 
ground  that  tliere  was  a  misappropriation  of  the  property  and 
temporalities  of  the  church  society,  the  same  having  been  di- 
verted by  a  faction  of  the  church  from  the  denomination  known 
as  the  Christian  Reformed  Church  in  America.  The  bill  is  filed 
by  five  individuals  who  bring  the  suit  not  only  on  their  own  be- 
half, but  on  behalf  of  all  members  of  the  Norihside  Christian 
Ro formed  Church,  who  are  similarly  situated.  It  alleges,  in 
short,  that  there  is  a  schism  in  the  church,  and  that  a  faction 
represented  by  the  defendants  has  seceded  therefrom  and  joined 
the  Reformed  Church  in  America;  that  the  seceders  have  ob- 
tained possesi^ion  of  the  church  property,  and  without  the  con- 
sent of  the  complainants  and  their  adherents  are  attempting  to 
carry  the  church  property  with  them  and  place  il  under  the  con- 
trol of  the  Reformed  Church  in  America.  They  claim  that  this 
is  being  attempted  not  only  against  the  substantive  rules  of  law 
regulating  affairs  of  religious  societies,  but  that  it  has  been  done 
and  is  being  done  in  an  unlawful  and  irregular  manner,  and 
that  the  result  is  that  the  defendants  committed  a  breach  of 
their  trust  as  trustees  of  the  Xorthside  congregation  in  despoil- 
ing it  of  its  property.  They  seek  a  restoration  of  the  property 
to  tlie  denomination  to  which  it  originally  belonged,  and  to  en- 
join the  defendants  from  intermeddling  with  it  or  its  possession 
or  use  as  one  of  the  churches  affiliated  with  the  Christian  Re- 
formed Church  of  America. 

The  facts  so  far  as  they  relate  to  the  view  now  taken  of  the 
case  will  fully  appear  hereafter. 

There  is  an  objection  raised  at  the  outset  of  the  case,  namely, 
that  the  very  point  presented  here  was  once  litigated  in  the  su- 
preme court  and  decided  in  favor  of  the  defendants,  and  hence  is 
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res  judicata.  After  the  bill  had  been  filed,  and  on  a  motion  for  pre- 
Hininary^  injunction,  the  vice-chancellor  before  whom  the  motion 
was  made  directed  that  proceedings  be  taken  at  law,  for  the  pur- 
pose of  testing  the  right  of  the  defendants  to  hold  the  offices  of 
eider  and  deacon,  and,  consequently,  the  office  cf  trustee,  he  in 
the  meantime  advising  an  order  which  has  preserved  the  siatm 
tju/)  imtil  the  final  hearing.     The  proceeding  so  suggested  was 
taken.    Tt  took  the  form  of  an  order  against  Martinus  J.  Bast, 
John    Groenhoflf,    John    Zylstra,    Frank    E.    Ruiter,    Martinus 
Haakmeester  and  Peter  H.  Vanderplatt,  on  the  relation  of  Nick 
HornStra,  Herbert  Priss,  Jolm  Shilstra,  Leonard  WjTibeek  and 
William  S.  Pontier,  requiring  them  to  show  cause  why  a  writ  of 
quo  warranto  should  not  issue  to  inquire  by  what  warrant  or 
authority  they  and  each  of  them  claimed  to  have,  use  and  enjoy 
the  offices,  liberties,  privileges  and  francliises  of  trustees  and 
members  of  the  consistory  and  elders  and  deacons  of  the  North- 
side  Christian  Reformed  Church  of  Passaic,  and  why  leave  to 
file  an  information  therein  should  not  be  granted,  and  the  re- 
spondents   required    to   appear   and    plead   or   demur   thereto. 
Depositions  were  taken,  and  on  the  argument  the  rule  to  show 
cause  was  discliarged,  with  costs.     Tn  the  opinicn  that  was  filed 
the  court  stated  that  the  title  of* the  defendants  to  their  office 
was   unimpeachable;    that   the   meetings  of  January   7th   and 
January  9th,  1912,  at  which  it  was  voted  to  secede  from  the 
Christian  reformed  church,  were  regularly  called  and  held ;  that 
the  right  to  secede  existed,  and  that  the  ease  in  all  its  essential 
features  was  akin  to  the  case  of  Pulis  v.  Iserman,  71  N.  J,  Law 
{Jf2  Vr.)  JfOS.    The  opinion  proceeds  upon  the  ground  that  the 
granting  of  the  motion  or  the  refusal  of  it  is  in  its  discretion; 
it  consequently  was  dealing  with  a  discretionary  motion,  from 
the  decision  of  which  there  could  he  no  appeal,  and  deciding 
againet  a  motion  which  in  the  discretion  of  the  court  might  be 
entertained  again  the  next  day.     Such  a  situation  arose  in  the 
case  of  Selz  v.  Preshirger,  iS)  N,  J,  Law  {20  Vr,)  396.    There 
the  defendant  was  arrested  on  a  capias  issued  on  the  order  of  a 
supreme  court  commissioner,  who  adjudged  that  the  defendant 
had  fraudulently  contracted  the  debt  sued  for  and  had  disposed 
of   his    property  with  intent  to  defraud  his  creditors.     Subse- 
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quently,  he  applied  to  one  of  the  justices  of  the  supreme  court 
for  his  discharge,  upon  the  ground  that  the  aflBdavits  on  which 
the  commissioner  had  made  his  order  were  insuflBcient.  This 
motion  was  refused;  thereupon  he  sued  out  a  writ  oi  habeas 
corpus;  the  return  showing  that  he  was  detained  by  vii^tue  of 
the  capias,  he  prayed  his  discharge  upon  the  same  ground  as  that 
upon  which  he  had  based  his  application  to  the  justice  of  the 
supreme  court.  The  plaintiffs  met  him  with  the  preliminary 
objection  that  the  determination  of  the  justice  was  conclusive, 
but  Mr.  Justice  Dixon  held  that  it  was  not.  He  held  that  the 
doctrine  of  res  judicata  is  not  applicable  to  summary  deterlnina- 
tions  by  a  subordinate  tribunal,  which  are  merely  incidental,  the 
decision  of  which  not  being  entered  upon  the  record,  cannot  be 
reviewed  in  the  appellate  courts.  See,  also,  Pulis  v.  Iserman, 
71  N.  J,  Law  {Jk2  Vr,)  413.  Where  the  effect  of  a  judgment 
upon  a  motion  is  to  absolutely  settle  rights  of  parties,  and  a  re- 
view can  be  had,  there  is  no  doubt  but  that  the  judgment  would 
be  res  judicata.  Such  was  the  opinion  of  Vice-Chancellor  Pit- 
ney in  the  case  of  West  New  York  SUk  Mill  Co.  v.  Laubsch,  5S 
N.  J.  Eq,  {8  Dick,)  65,  There  a  motion  was  heard  by  the 
Hudson  county  circuit  court  to  set  off  one  judgment  against 
another.  It  was  refused,  with^costs,  and  one  of  the  parties  sub- 
sequently filed  a  bill  in  chancery  for  the  same  purpose.  The 
objection  of  res  judicata  was  raised;  the  vice-chancellor  held 
that  the  former  judgment  of  the  circuit  court  was  binding,  and 
that  portion  of  the  relief  which  was  prayed  in  the  bill  was  de- 
nied; but  it  will  be  observed  that  in  that  case  the  original  mo- 
tion dealt  with  the  rights  of  the  parties  finally,  and  that  there 
\^as  a  right  of  review.  The  doctrine  of  the  Salz  Case  is  upheld 
by  the  supreme  court  of  Colorado  in  Rockwell  v.  District  Court, 
17  Colo,  118.  In  Scherff  v.  Missouri  Pacific  Railway  Co.,  81 
Tex.  k71;  £6  Am.  St.  Rep.  828,  it  was  held  that  a  judgment 
within  the  authority  of  res  judicata  must  be  a  definite  judg- 
ment of  condemnation  or  dismissal  upon  the  merits  of  the  case. 
This  would  seem  to  be  dispositive  of  the  point  upon  reason  and 
authority;  but  it  will  be  likewise  observed  that  the  parties  to 
the  common  law  litigation  are  slightly  different  from  the  parties 
in  this  suit,  and  that  the  issues  here  are  much  broader  and  more 
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various  than  those  presented  by  the  supreme  court  record.  There 
the  sole  issue  was  whether  quo  warranto  proceedings  should  be 
instituted  to  test  the  title  of  the  defendants  to  the  ofiBces  of 
elders  and  deacons  or  members  of  the  consistory  of  the  North- 
side  church.  Conceding  that  they  are,  the  bill  in  this  case  raises 
the  further  question  as  to  wliether  the  defendants  and  a  faction 
of  the  congregation,  upon  the  facts  presented,  have  a  right  to 
secede  from  the  Christian  reformed  church  and  join  the  re- 
formed church  in  America,  and  take  the  church  property  and 
temporalities  with  them.  A  mefe  statement  of  these  differences 
is  a  demonstration  that  the  doctrine  of  res  judicata  cannot  ap- 
ply to  this  case.  The  argument,  however,  has  the  support  of 
authority. 

It  was  said  by  Mr.  Justice  Field,  in  the  case  of  Cromivell  v. 
County  of  Sac,  9Jf  U,  S.  351,  that  there  is  a  difference  between 
the  effect  of  a  judgment  as  a  bar  or  estoppel  agamst  the  prosecu- 
tion of  a  second  action  upon  the  same  claim  or  demand,  and  its 
effect  as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action ;  in  the  former  case  the 
judgment,  if  rendered  upon  the  merits,  constitutes  an  absolute 
bar  to  a  subsequent  action.  It  is  a  finality  as  to  the  claim  or 
demand  in  controversy,  concluding  the  parties  and  those  in 
privity  with  them,  not  only  as  to  every  matter  which  was  offered 
and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as 
to  any  other  admissible  matter  which  might  have  been  offered 
for  that  purpose. 

But  where  the  second  action  between  the  same  parties  is  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior  action 
operates  as  an  estoppel  only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which  the  finding  or 
verdict  was  rendered.  In  all  cases,  therefore,  where  it  is  sought 
to  apply  the  estoppel  of  a  judgment  rendered  upon  one  cause  of 
action  to  matters  arising  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  question  actually  liti- 
gated and  determined  in  the  original  action — not  what  might 
have  been  thus  litigated  and  determined.  Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another  action. 

11 
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The  doctrine  of  this  ease  was  approved  by  this  court  in  Pater- 
son  V.  Baker,  51  N,  J.  Eq,  (6  Dick.)  J^O,  and  in  Clark  Thread 
Co,  V.  William  Clark,  55  N,  J,  Eq.  (10  Dick.)  655.  (See 
Hoffmeier  v.  Trost,  83  N.  J,  Law  {5J,.  Vr,)  858,) 

It  is,  therefore,  quite  apparent  on  either  of  the  grounds  above 
stated  that  the  rule  which  was  entered  in  the  supreme  court, 
dismissing  the  rule  to  sliow  cause,  cannot  be  held  to  be  such  an 
adjudication  upon  the  merits  of  the  controversy  as  will  preclude 
the  examination  into  the  matter  in  the  present  proceeding. 

It  must  be  conceded  that  primarily  the  title  to  the  oflSce  of 
elder  or  deacon  or  trustee  must  be  litigated  at  common  law ;  but 
it  is  likewise  true  tliat  there  is  a  class  of  cases  in  which  courts 
of  equity  have  examined  the  title  to  an  office,  but  these  are  cases 
where  there  was  some  paramount  equity  to  which  the  question 
of  official  title  or  authority  were  merely  incidental.  Such  was 
the  ease  of  Johnston  v.  Jones,  23  N.  J.  Eq.  (8  C.  E.  Or.)  216. 
There  it  is  said  by  Chancellor  Zabriskie  that  if  the  question  of 
the  legality  of  an  election,  or  whether  a  certain  person  holds 
sucli  an  office  arises  incidentally  in  the  course  of  a  suit  of  which 
equity  has  jurisdiction,  that  court  will  inquire  into  and  decide 
it  as  it  would  any  other  question  of  law  or  fact  that  arises  in  the 
cause,  but  that  decision  would  be  only  for  the  purpose  of  the  suit, 
and  that  it  did  not  settle  the  right  to  the  office  or  vacate  it  if 
the  party  was  in  actual  possession;  and  he  cites  Doremus  v. 
Dutch  Reformed  Church  and  Den  v.  Bolton,  supra. 

The  complainants  admit  the  right  of  these  individual  de- 
fendants and  of  the  other  individual  members  of  the  congrega- 
tion to  secede  from  the  Christian  reformed  church  and  to  af- 
filiate themselves  with  any  body  that  they  may  choose.  But 
can  they  take  the  church  property  with  them  and  emancipate 
it  from  the  control  of  regularly  elected  trustees  who  are  adher- 
ing to  the  form  of  church  government  and  church  authority  to 
which  the  congregation  was  subject  at  the  time  it  acquired  the 
property  ? 

It  was  held  in  Doremns  v.  The  Ministers,  Elders,  &c.,  S  N.  J. 
Eq.  {2  Or.  Ch.)  .3.32^  that  "ministers,  elders  or  deacons,  lawfully 
elected  and  ordained,  and  thus  inducted  into  office,  though  they 
afterwards  secede,  renounce  the  authority  of  the  classis  and  gen- 
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eral  synod,  and  unite  with  another  ecclesiastical  body,  do  not 
thereby  divest  themselves  of  their  offices,  but  that  there  must  be 
a  removal  or  resignation  and  a  total  renunciation  of  the  office. 

And  it  was  held  in  the  True  Reformed  Dutch  Church  of  Para- 
mus  Y,  Isemian,  6i  N.  J,  Law  (^35  Vr,)  506,  that  as  between 
twc  opposing  factions  of  a  religious  association,  land  acquired 
by  the  association  before  any  schism  arose  will  remain  the  prop- 
erty of  that  faction  which  abides  by  the  doctrines,  principles  and 
rules  of  the  church  government  which  the  united  body  pro- 
fessed when  the  land  was  acquired. 

And  it  was  held  in  the  American  Primitive  Soci&ty  v.  Pilling, 
2i  N.  J,  Law  (Jf-  Zab.)  60S,  that  a  congregation  or  inferior 
ecclesiastical  corporation  which,  by  its  organization,  is  connected 
with  and  subject  to  the  superior  jurisdiction  of  the  church  to 
which  it  belongs,  cannot,  by  the  act  of  the  corporation,  or  a  ma- 
jority, secede  from  the  denomination,  declare  themselves  inde- 
pendent, and  take  their  corporate  property  with  them. 

These  cases  would  seem  to  determine  that  the  action  of  the 
defendants  and  their  adherents  is  void  in  so  far  as  it  attempts 
to  subject  the  property  in  question  to  the  control  of  the  authori- 
ties of  the  Beformed  Church  in  America,  and  that  it  was  a  breach 
of  trust  on  the  part  of  the  defendants  to  assist  in  or  connive  at 
the  transfer  of  the  property  in  question  from  one  ecclesiastical 
body  to  another  without  the  consent  and  concurrence  of  all  con- 
cerned, or  without  a  proceeding  whose  validity  and  effect  is  be- 
yond contention. 

The  proceeding  by  which  this  attempt  was  made  strikes  me 
as  irregular  and  disorderly,  to  such  an  extent  as  to  be  voidable 
on  the  complaint  of  any  one  interested.  The  whole  proceeding 
for  the  transfer  of  a  portion  of  this  congregation  and  the  whole 
of  its  property  to  the  reformed  church  in  America  took  place 
between  January  4th  and  January  9th,  1912.  Some  time  prior 
to  January  4th  new  deacons  and  elders  had  been  elected.  They 
were  to  be  ordained  to  their  respective  offices  on  January  7th. 
On  January  4th  objectiolis  were  made  to  these  men  or  some  of 
them  and  the  consistory  of  the  church  determined  to  delay  the 
ceremony.  On  Sunday,  January  7th,  the  defendant  Bast  an- 
nounced at  the  close  of  the  morning  service  that  there  would  be 
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a  meeting  of  the  congregation  in  the  evening  to  consider  the  in- 
stallation  of  the  new  elders  and  deacons.  On  the  same  day,  and 
at  the  afternoon  service,  the  clergyman  who  ministered  to  the 
congregation  announced  that  such  meeting  would  be  illegal. 
Nevertheless,  a  meeting  was  held  in  the  evening  at  which  forty- 
nine  persons  were  present.  It  must  be  clear  that  this  meeting 
was  irregular,  and  that  its  action  could  bind  no  one,  except  pos- 
sibly those  who  were  present  and  acting. 

The  congregation  at  this  meeting  decided  upon  three  matters 
by  a  vote  of  forty-six  in  the  affirmative,  two  in  the  negative,  and 
one  not  voting,  they  were — first,  to  install  the  newly  elected  of- 
ficers that  evening;  second,  to  sever  the  relationship  of  the 
Northside  church  with  the-  Christian  Reformed  Church  and  the 
classis  of  Hudson;  and  third,  to  call  the  defendant  Van  Den 
Heuvel  as  pastor,  and  provide  for  installing  him.  On  the  fol- 
lowing day  (January  8th)  notice  of  this  action  was  sent  to  the 
Hudson  classis  by  a  communication  purporting  to  be  signed  by 
the  president  and  secretary  of  the  consistory;  and  on  the  same 
day  the  defendants  took  proceedings  for  the  calling  of  a  meeting 
for  the  evening  of  the  next  day  (January  9th)  ostensibly  to 
ratify  the  illegal  acts  of  January  7th.  This  meeting  was  not 
called  in  the  usual  manner,  by  the  consistory,  but  was  called  by 
nine  persons  who  claimed  to  be  members  of  the  congregation,  and 
who  so  described  themselves  in  the  notice,  which  reads  as  fol- 
lows: 

"Passaic,  N.  J.,  January  8,  1912. 

"We,  undersigned  members  of  the  Northside  Qbristian  Reformed 
Church  of  Passaic,  N.  J.,  members  in  full  communion,  call  a  con- 
sistory meeting  to  be  held  Thursday,  January  9,  1912,  at  eight  o'clock, 
in  the  church  building  on  the  southwest  comer  of  Myrtle  avenue  and 
Burgess  Place,  Passaic,  N.  J.,  with  the  intention  to  decide  concerning 
the  relation  in  the  case  of  severing  from  classis  of  Hudson,  and  what 
further  lawfully  may  be  brought  before  the  gathering." 

This  notice  was  printed  and  was  served  some  time  during 
January  8th,  partly  by  personal  service,  but  mostly  by  leaving 
copies  at  the  residence  of  the  members.  The  supreme  court  in 
its  opinion  declared  that  this  meeting  was  a  valid  meeting. 
From  that  proposition  I  most  respectfully  dissent,  and  I  do  it 
with  great  reluctance  and  with  great  deference  to  the  opinion  of 
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that  court.  My  reasons  are — first,  that  it  was  called  by  people 
without  authority,  and  not  by  the  consistory,  nor  in  the  usual 
manner,  the  consistory  had  nothing  to  do  with  it;  second,  the 
notice  was  for  a  consistory  meeting  only,  while  the  meeting  that 
was  held  was  a  meeting  of  the  congregation;  third,  the  only 
matter  to  be  acted  upon  according  to  the  notice  was  "concerning 
the  relations  in  the  case  of  severing  from  classis  of  Hudson,  and 
what  further  lawfully  may  be  brought  before  the  gathering;^' 
fourth,  it  was  called  on  too  short  a  notice  to  be  fair  or  to  ob- 
tain a  fair  representation  of  the  general  body  of  the  congrega- 
tion. Most  of  the  members  of  this  congregation  are  working 
men,  and  those  who  were  served  with  notice  of  the  meeting  by 
leaving  the  notices  at  their  places  of  abode  could  not  have  re- 
ceived the  same  until  they  reached  their  respective  homes  at  the 
end  of  the  day,  and  even  then  they  were  only  notified  of  a  con- 
sistory meeting. 

I  do  not  think  that  any  valid  action  could  be  taken  at  a  meet- 
ing so  called  and  held.  It  is  therefore  clear  that  the  action 
that  was  taken  on  January  7th  to  ordain  the  elders  and  deacons 
to  sever  the  connection  with  the  Hudson  classis  and  to  elect  the 
Rev.  Mr.  Van  Den  Heuvel  as  pastor  of  the  church  were  irregular 
and  could  not  be  and  were  not  ratified  by  the  meeting  held  on 
January  9th.  It  may  be  doubted  whether  the  action  that  was 
taken  at  the  meeting  January  9th  had  any  effect  whatever.  The 
minutes  state  that  the  president  explained  to  the  meeting  that 
it  was  called  for  the  purpose  of  approving  and  ratifying  the  pro- 
ceedings of  the  previous  Sunday  mentioned  in  the  minutes,  a 
much  broader  call  than  is  contained  in  the  notice  of  the  meet- 
ing; the  minutes  were  read  and  opportunity  given  for  correc- 
tion ;  the  names  of  all  the  persons  who  had  voted  in  favor  of  the 
resolution,  and  also  of  the  five  who  had  later  voted  in  favor, 
were  read,  and  no  adverse  vote  having  been  received,  the  presi- 
dent asked  for  a  rising  vote,  "which  disclosed  that  the  minutes 
were  accepted,  approved  and  established  by  unanimous  vote.^^ 

It  next  appears  that  in  accordance  with  the  church  rules  the 
matters  in  dispute  were  submitted  to  what  is  known  in  that  de- 
nomination as  a  double  consistory,  composed  of  the  consistor}' 
of  the  church  in  which  the  differences  exist,  and  the  consistory 
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of  an  adjoining  church;  that  this  double  consistory  decided 
in  favor  of  the  complainants,  that  their  action  was  taken  up  by 
the  classis  of  Hudson  and  there  ratified,  and  finally  these  de- 
cisions were  ratified  by  the  general  synod  of  the  whole  church, 
which  decision  is  made  final  by  section  18  of  the  Religious  So- 
cieties act.  Comp.  Stat.  p.  4316.  In  my  opinion  Ptdis  v.  her- 
ma?},  supra,  does  not  apply.  In  that  case  there  was  no  question 
of  notice,  and  the  action  of  the  congregation  was  unanimous. 

The  rules  of  law  relating  to  freedom  of  action  by  independent 
churches  and  congregations  are  different  from  those  rules  which 
apply  to  congregations  which  are  affiliated  with  and  are  sub- 
ordinate to  higher  judicatories.  Independent  churches  may  do 
what  they  please  with  their  property,  provided  legal  action  is 
taken  to  that  end,  but  when  a  religious  society  becomes  affiliated 
with  other  religious  societies  and  they  unite  to  construct  and 
maintain  for  their  mutual  advantage  higher  judicatories  to 
which  they  subject  themselves,  then  the  individual  society  or 
worshiping  unit  holds  its  property  and  temporalities  under  an 
obligation  to  continue  the  affiliation  until  it  cim  be  broken  by 
mutual  consent;  and  if  secession  is  attempted  by  a  faction, 
however  large  or  however  small,  such  faction  will  not  be  allowed 
to  carry  the  church  property  with  it,  certainly  not  so  long  as 
there  is  a  loyal  body  which  is  recognized  by  the  superior  judica- 
tory. Such  is  the  case  here.  This  congregation  is  about  evenly 
divided.  The  complainants  and  tlieir  adherents  are  recognized 
by  the  Hudson  classis  as  the  officers  and  members  of  the  North- 
side  church;  they  have  kept  up  the  congi*egation  and  church 
exercises  without  any  break.  The  defendants  and  their  ad- 
herents have  attempted  to  secede,  and  are  not  recognized  by  the 
classis  of  Hudson  as  having  official  relations  with  the  higher 
judicatories  of  the  Christian  Reformed  Church.  The  worship- 
ing units  of  this  denomination  in  a  particular  locality  form  a 
claesis  which  has  jurisdiction  over  the  churches  within  its  ter- 
ritory. The  supreme  body  is  a  synod  which  has  jurisdiction 
superior  to  that  of  the  classis.  This  organization  makes  a  com- 
pact and  zealous  body  of  Christian  worshipers  who  have  volun- 
tarily bound  themselves  by  the  obligation  that  I  have  mentioned. 

It  is  not  contended  that  the  individual  members  may  not 
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secede  from  the  individual  churches;  it  is  conceded  that  they 
may;  but  may  any  faction,  however  large,  secede  and  take  with 
them  the  church  property  in  a  case  where  there  remains  a  body 
which  is  loyal  to  the  former  aflSliation  ?  This  question  must  be 
answered  in  the  negative.  American  Primitive  Society  v.  Pil- 
ling,  2^  N,  J.  Lcm  (Jf.  Zab,)  653;  True  Reformed  Church  v. 
Iserman,  64  N.  J,  Law  {85  Vr.)  506;  Pulis  v.  Iserrnxm,  71  N. 
J.  Law  {1^2  Vr.)  408.  The  principle  here  adopted  is  well  stated 
in  the  article  on  religious  societies  (24  Am,  &  Eng.  Encycl,  L, 
{2d  ed,)  854) y  as  follows: 

"In  case  of  a  schism  in  a  church  whiqh  is  in  connection  with  and  a 
constituent  part  of  an  ecclesiastical  organization,  and  which  has  a  head 
invested  by  its  constitution  or  recognized  usage  with  other  supervisory 
and  supreme  control  over  the  constituent  part  to  determine  all  ques- 
tions producing  schisms  and  divisions  between  the  members,  and  to 
recognize  and  decide  what  faction  is  in  the  right,  it  is  a  well-settled 
law  of  the  civil  courts  that  the  title  to  the  property  is  in  that  part  of 
the  congregation  which  is  acting  in  harmony  with  its  own  law  and  the 
ecclesiastical  laws,  usages,  customs  and  principles  which  were  accepted 
among  them  before  the  dispute  began,  are  the  standards  for  determin- 
ing which  party  is  in  the  right."  Sehnorr'8  Appeal,  67  Pa.  8t.  138; 
5  Am.  Rep.  IflS. 

There  remains  to  be  considered  but  one  question,  and  that  is 
What  is  the  status  of  the  defendants?  They  were  at  one  time 
elected  trustees  of  the  Jforthside  church,  and  it  was  by  virtue  of 
their  office  as  such  trustees  that  they  were  enabled  to  obtain  and 
hold  possession  of  the  church  property,  but  having  voluntarily 
severed  their  connection  with  the  Christian  reformed  church, 
and  having  become  members  of  another  denomination,  have  they 
not  by  their  own  act  so  far  renounced  their  trusteeship  as  that 
they  can  no  longer  represent  the  church  society  in  that  capacity 
or  any  longer  meddle  with  its  property  and  affairs.  In  my 
opinion  this  is  the  position  in  which  they  stand.  The  whole 
proceeding  looks  to  me  like  a  highhanded  and  lawless  attempt 
to  appropriate  this  church  building  and  property  to  the  uses  of 
a  faction  of  the  congregation,  every  one  of  which  has  lost  his 
membership  in  the  church  and  has  become  a  member  of  a  church 
of  a  different  denomination.  While  it  is  incompetent  for  this 
court  to  oust  a  trustee  from  his  office  as  trustee  of  a  religious 
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society  it,  however,  does  have  the  power  and  jurisdiction  to  de- 
clare that  such  a  person  has  by  his  own  act  voluntarily  renounced 
his  office,  and  in  this  case  that  is  what  I  believe  the  defendants 
have  done.  They  no  longer  act  as  trustees  for  the  Northside 
Church  of  the  Christian  Eeformed  Church  of  Passaic;  they  are 
acting  as  trustees  of  a  church  of  an  entirely  different  denomina- 
tion, and  ihe  effect  of  tliat  is  that  they  cannot  be  considered 
trustees  of  this  society.  The  same  thing  is  true  of  Van  Den 
Heuvel.  He  was  under  ecclesiastical  censure  at  the  time  the 
secession  took  place  and  had  been  deprived  of  his  right  to  min- 
ister to  the  congregation,  which  action  had  been  sustained  by 
the  superior  judicatories  of  the  church.  It  was  therefore  un- 
lawful for  him  to  occupy  the  pulpit  of  that  church  and  to  ac- 
cept a  call  to  be  its  pastor  and  to  officiate  as  the  minister  of  the 
church  until  the  ecclesiastical  censures  were  removed.  By  his 
own  voluntary  act  also  he  has  renounced  his  connection  with  the 
Northside  church,  and  should  not  be  permitted  to  oflSciate  as  its 
pastor. 

I  must  therefore  hold  that  the  complainants  constitute  the 
trustees  of  tlie  Northside  church,  and  that  they,  and  they  alone, 
have  authority  over  the  church  property,  and  that  they  and  their 
adherents  constitute  the  religious  society  known  by  the  name 
of  the  Christian  Refonncd  Church  of  Passaic,  New  Jersey. 

Tlie  decree  should  be  for  the  complainants  and  should  adjudi- 
cate that  the  complainants  are  the  sole  trustees  of  the  Northside 
church,  and  that  they  are  entitled  as  such  to  the  custody  and 
possession  of  the  church  property.  The  defendants  should  be 
restrained  from  intermeddling  with  the  property  or  from  divert- 
ing it  or  attempting  to  divert  it  from  the  denomination  known 
as  the  Christian  Reformed  Church  of  America,  and  from  retain- 
ing possession  of  or  holding  the  property  and  temporalities  of 
the  church.  Whatever  may  be  necessary  to  place  the  complain- 
ants in  full  possession  of  the  church  property  should  be  included 
in  the  decree.  There  should  likewise  be  an  injunction  against 
Van  Den  Heuvel  restraining  him  from  acting  as  pastor  of  the 
church  or  in  any  way  ministering  to  the  congregation  as  pastor. 

This  decree  will  carrv  costs  against  the  defendants. 
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At  the  opening  of  the  final  hearing  thirty-seven  persons  claim- 
ing to  be  members  of  the  Northside  church  filed  their  petition 
praying  leave  to  intervene  as  parties  complainant  under  the  com- 
plainants^ invitation  to  come  in  as  such  parties.  The  decision 
of  the  motion  was  postponed  until  the  final  disposition  of  the 
cause.  There  seems  to  be  no  reason  why  they  should  not  be  ad- 
mitted. 


Frederick  Pfeifer 

v. 

Passaic  Valley  Sewerage  Commissioners  et  al. 

[Decided   October   6th,  1913.] 

P.  L.  1907  p.  22  ^  5  authorizes  the  Passaic  valley  sewerage  commis- 
sioners;  a  corporation  created  to  construct  a  sewer  in  a  sewerage  dis- 
trict composed  of  many  municipalities,  to  construct  such  sewer  under, 
over,  along  or  across  any  street,  &c.,  in  such  way  and  manner,  however, 
as  not  necessarily  to  obstruct  or  impede  travel.  In  constructing  the 
sewer  by  a  tunnel  construction  a  shaft  was  constructed  from  the  suf- 
face  of  the  ground  to  the  sewer  for  the  removal  of  the  excavated  earth 
and  admission  of  materials,  around  which  was  a  framework  and  fence 
which  originally  partly  obstructed  the  sidewalk,  though  the  obstruction 
on  the  sidewalk  was  later  removed,  and  which  temporarily  entirely 
destroyed  an  abutting  owner's  access  to  the  roadway  of  the  street. — 
Held^  that  the  deprivation  of  his  accustomed  approach,  and  the  annoy- 
ance from  the  vibration  and  dust,  was  not  a  taking  of  his  property 
for  public  use  without  compensation,  since  the  public  domain  and 
public  property  is  subject  to  the  direction  and  control  of  the  legis- 
lature, which  may  authorize  what  would  otherwise  be  a  nuisance  in  the 
street,  and  any  damage  caused  to  an  individual  by  its  action  is  damnum 
ahieque  injuria. 


On  motion  for  preliminary  injunction. 

The  complainant  seeks  an  injunction  to  prevent  the  defend- 
ants from  doing  wliat  he  insists  is  a  taking  of  his  property  for 
the  public  use  without  having  first  made  him  compensation  there- 
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for.     The  Passaic  sewerage  commissioners  is  a  corporation  of 
this  state  created  in  1903  for  the  purpose  of  constructing  an 
intercepting  sewer  in  that  territory  which  the  legislature  has 
designated  as  the  Passaic  Valley  Sewerage  District^  and  is  operat- 
ing under  the  following  statutes:     P.  L,  WO^  p.  190;   P.  L. 
1902  p.  195;  P.  L.  1903  p.  158;  P.  L,  1903  p.  777,  and  P.  L. 
1907  p.  22,    That  portion  of  the  law  of  1903  which  provided  for 
taxation  was  declared  to  be  unconstitutional  in  the  case  of  Yon 
Cleve  V.  Commissioners,  71  N.  J,  Law  (42  Vr.)  57 U;  the  defect 
was  supplied  by  the  act  of  1907  above  cited.    The  commissioners 
in  the  performance  of  their  duties  let  the  contract  for.  the  con- 
struction of  section  seven  of  the  sewer  which  they  were  required 
to  build,  to  the  defendants  Booth  &  Flinn,  in  February,  1913, 
their  bid  being  nearly  one  and  a  half  million  dollars.     In  the 
month  of  March,  1913,  they  began  the  work  which  is  now  com- 
plained of.    A  portion  of  the  sewer  is  being  constructed  many 
feet  under  ground  by  a  tunnel  construction  method  longitudi- 
nally under  Hamburg  place,  in  the  city  of  Newark.    The  com- 
plainant is  the  owner  of  a  plot  of  land  having  a  frontage  of 
twenty-five  feet  on  Hamburg  place,  with  an  L  from  the  rear  giv- 
ing access  to  Napoleon  street.     He  claims  to  own  the  title  to 
the  land  in  the  street  in  front  of  his  property  to  the  centre  line 
thereof.    The  sewer,  as  laid  out,  and  as  it  is  being  constructed, 
is  wholly  on  that  side  of  the  centre  line  of  the  street  on  which 
the  complainant's  property  is  situated.    To  the  eastward  of  the 
complainant's  property,  and  on  the  corner  of  Hamburg  place  and 
Napoleon  sti*eet,  is  a  vacant  lot.    This  is  occupied  by  the  com- 
missioners and  the  contractors  for  storage  and  other  purposes 
connected  with  the  work.    In  front  of  this  vacant  lot,  within  the 
lines  of  the  roadway  of  Hamburg  place,  and  close  to  the  curb  line 
on  the  complamant's  side  of  the  street,  the  contractors  have  con- 
structed a  shaft  extending  from  the  surface  of  the  ground  to  the 
sewer  beneath.    This  shaft  is  the  means  by  which  the  excavated 
earth  is  removed  and  the  materials  for  the  sewer  construction  ad- 
mitted, and  is  besides  a  permanent  structure  for  access  to  the 
sewer.    In  the  construction  and  use  of  this  shaft  a  frame  work 
has  been  erected  in  front  of  the  complainant's  property,  and  a 
fence  built  to  enclose  the  top  of  the  shaft.    At  the  time  the  bill 
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H^as  fil^<3  this  fence  occupied  about  four  and  a  half  feet  of  the 

fiide^ra-llc:  in  front  of  the  complainant^s  property,  but  since  the  bill 

B^as  fil^<3  the  defendants^  aflSdavits  show  that  the  shaft  has  been 

eompl^-fc^d,  and  the  fence  moved  to  the  curb  line.    This  leaves  the 

sidew-^XXs  in  front  of  the  complainant's  property  unobstructed, 

^^oej^^    l>y  the  erection  of  one  post  to  support  some  portion  of  the 

^^eirtx^^k.^  work  connected  with  the  hoisting  apparatus  used  in  the 

5/ia-fir. 

'X7  \-x  ^t        complainant  at  the  time  the  sewer  work  began  was  en- 
orftg^d     i:«i  the  business  of  butcher  on  his  premises  and  had  fiee  ac- 
cess   :E3*ci>Tni  the  front  portion  thereof  to  the  sidewalk  and  across  the 
gid^^^^fifc-Xlc  to  the  curb  and  across  the  sidewalk  and  the  curb  to  the 
-joa-cl^^sv-^i^,  and  he  and  his  customers  were  accustomed  to  use  the 
-j'oafi^^^raa.jr  and  the  sidewalk  in  front  of  the  complcinant's  premises 
\xy    W^^      transaction  of  their  business.     This  access  has  been  en- 
tirely    c3estroyed  temporarily  by  the  construction  of  the  fence  and 
Ijoistlxn.^  apparatus  in  front  of  the  complainant's  property  and  the 
c^^oxi^ion  thereof  many  feet  on  both  sides  of  hi?  premises.    He 
clo,ixcLS    that  he  is  suffering  an   injury  by  tliese  circumstances 
-v^^icli   is  peculiar  to  his  situation,  and  which  is  much  greater  than 
^^^^  ixijury  sustained  by  any  of  his  neighbors,  that  there  should  be 
«L  differentiation  between  the  injury  suffered  by  him  from  the  con- 
straction  in  front  of  his  property  and  the  injury  sustained  by 
otker    property  owners  in  front  of  whose  property  no  such  ob- 
struction has  been  erected,  and  that  these  circumstances  amount 
to  a    taking  of  his  property  without  compensation  within  the 
meaning  of  the  constitutional  provision. 

The  law  of  1907,  above  referred  to,  provides  that  the  commis- 
sioners  may 

ooild  and  construct  said  intercepting  sewer  or  sewers,  and  the  necessary 

appurtenances  thereto,  to  the  point  or  points  of  the  discharge  and  dis- 

pOBition  determined  by  said  contract,  and  for  this  parpose  to  pass  through 

or  partly    through   territory   situated   within   the   bounds  of  any   other 

mnnicipality  than  those  contracting  with  it  for  the  construction  of  said 

"'^'ork,    and    they  shall   have   full   power   to   construct  such   intercepting 

sewer  or  sewers  and  its  appurtenances  along,  under  and  over  any  water 

course,    or    under  or  over  or  along  or  across  any  street,  turnpike,  road, 

rairoad,    l^lghway  or  other  way  or  public  parks  or  grounds,  and  in  or 

upon  private  or  public  land  under  water,  in  such  way  and  manner,  how- 

^  ^^  aa    1^^^  necessarily  to  obstruct  or  impede  travel  or  navigation,  and 
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may  enter  upon  and  dig  up  any  street,  highway  or  private  or  public 
lands  for  the  purpose  of  constructing  said  work  and  appurtenances,  and 
for  repairing  and  maintaining  the  same,  and  in  a  general  way  to  do  all 
other  acts  and  things  necessary,  convenient  and  proper  in  connection 
with  the  making  and  maintaining  of  the  improvement  contemplated  by 
the  pi'ovisions  of  this  act." 

Mr.  Wilbur  A.  Heisley,  for  the  motion. 

Mr.  J.  Henry  Harrison  and  Mr.  Adrian  Riker.  for  the  de- 
fendants. 

Howell,  V.  C. 

The  complainant  assumes  that  there  is  a  rule  of  law  in  this 
state  whereby  he  may  obtain  compensation  for  the  injuries  and 
inconveniences  suffered  by  him,  upon  the  ground  that  his  damage 
is  peculiar  and  exceptional,  and  is  to  be  differentiated  from  the 
damage  suffered  by  other  members  of  the  public  in  front  of 
whose  property  the  sewer  in  question  is  being  constructed.  He 
admits  that  the  use  of  the  street  for  the  construction  of  a  sewer 
is  a  legitimate  street  use,  and  he  claims  no  damage  on  account 
of  the  construction  of  the  sewer  on  his  side  of  the  centre  line  of 
the  higliway.  Neither  does  he  claim  that  there  has  been  a  phy- 
sical taking  of  any  of  his  tangible  property  within  the  meaning 
of  the  constitutional  limitation.  What  he  does  say  is  that  he  is 
deprived  of  the  use  of  his  accustomed  approach  to  his  premises 
from  the  street,  and  that  he  is  annoyed  by  vibration  and  by  dust 
from  the  works,  and  that  these  items  of  damage  exceed  those  ac- 
cruing to  the  other  members  of  the  community,  and  amount  to 
a  taking  of  his  property.  So  far  as  the  acts  complained  of 
amount  to  a  trespass,  the  complainant  has  his  remedy  in  the 
common  law  courts.  As  to  the  allegation  that  the  circumstances 
set  out  amount  to  a  taking  of  land  without  compensation,  T  find 
no  authority  in  the  cases  on  the  complainant's  brief,  nor  indeed 
have  I  been  able  to  find  elsewhere  any  case  which  supports  his 
contention. 

On  the  other  hand,  there  is  abimdant  authority  in  our  o^vn 
state  for  the  contrary  proposition.  I  need  cite  only  the  case  of 
Besenian  v.  Pennsylvania  Railroad  Co.,  50  N.  J.  Law  {21  Vr.) 
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235;  affirmed,  52  N,  J.  Law  (2S  Vr.)  221,  In  that  case 
there  was  an  attempt  to  recover  damages  against  a  rail- 
way company  for  a  nuisance  claimed  to  have  arisen  out  of  the 
manner  in  which  it  ran  its  trains  in  close  proximity  to  the 
plaintiff's  dwelling-house.  It  was  held  that  so  long  as  the 
railway  company  operated  its  trains  in  the  manner  prescribed  by 
its  charter,  and  without  negligence,  it  was  not  liable  for  the  in- 
cidental damages  from  vibration,  noise,  smoke  and  smells  which 
were  necessarily  caused  in  the  conduct  of  the  railway  company^s 
business.  What  would  otherwise  amount  to  a  nuisance  had  been 
legalized  by  the  authority  given  to  the  railway  company  to  con- 
struct and  operate  its  railroad.  The  chief-justice  says:  ^^hen 
property  has  been,  incidentally  injured,  no  matter  to  what  ex- 
tent, as  an  unavoidable  result  of  a  public  improvement,  such  loss 
has  always  been  deemed  remediless,  and  it  has  never  been  sup- 
posed that  property  so  injured  was  'taken'  in  the  constitutional 
sense  for  the  public  use.  All  the  public  improvements  in  the 
state  have  been  built  and  are  now  resting  on  this  foundation." 
If  this  rule  can  be  lawfully  applied  to  a  railway  corporation, 
which  is  engaged  in  both  public  and  private  business,  with  how 
much  greater  force  does  it  apply  to  the  present  case  in  which  the 
defendants  are  engaged  in  a  great  public  work — solely  public — 
involving  the  public  affairs  of  a  drainage  district  composed  of 
many  mimicipalities  and  inhabited  by  hundreds  of  thousands  of 
people.  Again,  it  is  well  understood  that  the  public  domain  and 
all  the  property  of  the  public  is  subject  to  the  direction  and  con- 
trol of  the  legislature,  and  that  whatever  damage  is  caused  to  the 
individual  by  the  action  of  the  legislature  in  regard  thereto  is 
damnum  absque  injuria.  This  body  may  authorize  the  erection 
of  what  would  otherwise  be  a  nuisance  in  the  busiest  streets  of 
our  public  cities,  and  nobody  could  claim  damages  therefor,  no 
matter  to  what  extent  he  is  injured,  and  such  injury  cannot 
amount  to  a  taking  of  his  property.  I  take  it  that  section  5  of 
the  act  of  1907  gives  to  the  commissioners  full  power  and  au- 
thority to  use  and  occupy  the  public  streets  for  the  purpose  for 
which  tley  appear  to  have  occupied  Hamburg  place. 

The  argument  of  the  chief- justice  in  the  Beseman  Case  is  sup- 
ported by  the  opinion  of  Lord  Cairns  in  the  case  of  Hammer" 
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smith  Railway  Co.  v.  Brand,  L.  R.  4  H.  L,  171;  38  L.  J.  Q,  5. 
265,  In  that  case  it  was  held  by  the  house  of  lords  that  the 
owner  of  a  house  and  premises  adjoining  a  railway,  but  not 
touched  by  it,  which  was  depreciated  in  value  through  vibration, 
noise  and  smoke  caused  by  the  running  of  the  trains,  was  not 
entitled  to  damages  or  compensation.  The  judgment  was  not 
unanimous,  but  Tjord  Cairns,  who  dissented,  agreed  with  the  ma- 
jority in  relation  to  the  point  now  being  discussed,  and  stated  as 
follows :  "It  appears  to  me  that  the  effect  of  the  legislation  on 
this  subject  is  to  take  away  entirely  any  right  of  action  on  the 
part  of  the  landowner  against  the  railway  company  for  damage 
that  the  landowner  has  sustained.  It  must  be  taken,  I  think, 
from  the  statements  in  this  ease  that  the  railway  could  not  be 
used  for  the  purpose  for  which  it  was  intended  without  the  con- 
sequences of  tliis  vibration.  It  is  clear  to  demonstration  that  the 
intention  of  parliament  was  that  the  railway  should  be  used.  If, 
therefore,  it  could  not  be  used  without  vibration,  and  if  vibra- 
tion necessarily  caused  damage  to  the  adjacent  landowner,  and 
if  it  was  intended  to  preserve  to  the  adjacent  landowner  his  right 
of  action,  the  consequence  would  be  that  action  after  action  would 
be  maintainable  against  the  railway  company  for  the  damages 
which  the  landowner  sustained,  and  after  some  actions  had  been 
brought  and  succeeded,  the  court  of  chancery  would  interfere  by 
injimction  and  would  prevent  the  railway  being  worked,  which, 
of  course,  is  a  reductio  ad  ahsnrdum,  and  would  defeat  the  in- 
tention of  tlie  legislature.  I  have,  therefore,  no  hesitation  in 
arriving  at  the  conclusion  that  no  action  would  be  maintainable 
against  the  railway  company."  See,  also,  Canadian  Pacific  Rail- 
iray  Co.  v.  Roy  {1902),  A.  C.  220;  11  L.  J.  P.  C  51. 

To  the  same  effect  are  the  Massachusetts  cases,  which  deal  with 
a  situation  very  similar  to  that  in  which  the  defendants  here  are 
engaged.  In  the  ca^e  of  Lincoln  v.  Commonwealth,  164  Mass.  1, 
368,  and  Chelsea  Dye  House  v.  Commonwealth,  16Jf.  Mass.  850, 
practically  the  same  questions  arose  that  are  now  being  discussed, 
and  the  same  result  was  reached  as  was  reached  in  the  Beseman 
Case  and  in  the  Hammersmith  Railumy  Company  Case. 

The  very  point  elaborated  by  the  complainant  on  the  argu- 
ment arose  in  the  case  of  the  Northern  Transportation  Co.  of 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  175 

12  Buch.  Pfeifer  v.  Passaic,  &c.,  Commissioners. 

Ohio  Y.  Chicoffo,  99  U.  8.  635.  There  the  city  of  Chicago,  under 
Illative  authority,  was  engaged  in  confitructing  a  tunnel  to 
continue  La  Salle  street  under  the  Chicago  river.  To  do  this 
work  it  was  necessary  to  erect  a  coffer-dam  in  the  river  immedi- 
ately in  front  of  the  plaintiff's  property.  The  case  was  argued 
on  the  assumption  that  the  erection  of  the  coffer-dam  and  the 
necessary  excavations  in  the  street  constituted  a  public  nuisance, 
causing  special  damage  to  the  plaintiffs  beyond  those  incident  to 
the  public  at  large,  and  hence  it  was  inferred  that  the  city  was 
responsible  to  them  for  the  injurious  consequences  resulting 
therefrom.  It  was  held  that  the  assumption  was  unwarranted 
and  that  the  act  complained  of  could  not  be  a  nuisance  so  as  to 
give  a  common  law  right  of  action,  upon  the  ground  that  the 
work  that  was  being  done  was  authorized  by  the  legislature  and 
was  being  done  in  a  lawful  manner.  Mr.  Justice  Strong  says  in 
the  opinion:  "Here  the  tunnel,  of  which  the  plaintiffs  com- 
plain, or  rather  its  cohstruction,  was  authorized  by  an  act  of  the 
legislature  of  the  state,  and  directed  by  an  ordinance  of  the  city 
councils.  ♦  ♦  ♦  The  state,  and  the  city  councils,  as  its  agents, 
had  full  power  over  the  highways  of  the  city,  to  improve  them 
for  the  uses  for  which  they  were  made  highways,  and  the  con- 
struction of  the  tunnel  was  an  exercise  of  that  power.  Since  La 
Salle  street  was  extended  across  the  river,  the  city  not  only  had 
the  power  but  it  was  its  duty  to  provide  for  convenience  of  pas- 
sage. This  it  could  do  either  by  the  erection  of  a  bridge  or  by 
the  construction  of  a  tunnel  under  the  river  and  along  the  line 
of  the  street.  And  the  granted  power  by  the  legislature  to  build 
a  bridge  or  construct  a  tunnel  carried  with  it,  of  course,  all  that 
was  necessary  for  the  exercise  of  the  power.  We  do  not  under- 
stand this  to  l>e  controverted  by  the  plaintiffs  in  error.  Their 
argiunent  is,  that  though  the  city  had  the  legal  right  to  con- 
struct the  tunnel,  and  to  do  wliat  was  necessary  for  its  construc- 
tion, subject  to  the  condition  that  in  doing  the  work  there  should 
be  no  unnecessary  interference  with  private  property,  yet  it  was 
liable  to  make  compensation  for  the  consequential  damages 
caused  to  persons  specially  injured.  To  this  we  cannot  assent.^' 
It  cannot  escape  notice  that  the  argument  made  in  that  case 
is  the  precise  counterpart  of  the  argument  made  in  this  case. 
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That  case  has  had  a  wide  course  of  citation,  and  its  doctrine  has 
been  generally  approved  throughout  the  United  States.  See 
Rose's  Notes  to  99  U.  S,  €SS, 

The  cases  above  referred  to  arrange  themselves  into  two  classes, 
viz.,  (1),  those  dealing  with  questions  of  damages  during  the 
construction  of  a  public  work,  of  which  the  Ohicago  Case  is  an 
example,  and  the  other  (2),  questions  of  damage  claimed  to 
arise  from  the  operation  of  the  work  after  the  construction  shall 
have  been  finished,  of  which  the  Beseman  Case  and  the  Hammer" 
smith  Railway  Case  are  examples.  It  appears  from  the  cases 
cited  that  there  is  no  difference  in  principle  between  the  two,  and 
that  therefore  the  claim  of  the  complainant  in  this  case  is  without 
foundation. 

The  result  is  that  the  motion  for  preliminary  injunction  must 
be  denied. 


John  Edward  MLirsh 

V, 

RoLPH  Marsh  et  al. 

[Decided  May  29th,  1913.] 

While  the  maximum  rates  of  commission  allowed  to  a  trustee  are  fixed 
by  statute,  the  actual  rate  allowed  is  within  the  court's  discretion,  de- 
pending upon  the  actual  trouble,  risks,  &c.,  incurred,  according  to  the 
particular  circumstances. 


Mr.  Cornelius  Doremus,  for  the  complainant,  John  Edward 
Marsh. 

Mr.  William^  D.  Edwards,  for  the  defendant  Charles  Capron 
Marsh. 
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Mr.  Alfred  F.  Skinner,  for  the  defendant  Cordelia  Bibb. 

Mr.  Albert  C.  Wall  for  the  defendants  Rolph  and  William  Y. 
Marsh.  • 

Mr.  Frank  G.  Turner,  for  the  defendant  Frieda  Marsh  Y'oung. 

Mr.  Harlan  Besson,  as  special  guardian  for  the  defendant 
LaAvrenee  Copley  Shaw. 

Lewis,  V.  C. 

The  application  in  this  matter  is  for  the  court  to  fix  final  com- 
missions for  the  trustee  in  the  estate  of  John  Edward  Marsh. 
The  trustee  has  devoted  his  entire  time  to  this  large  estate,  which 
started  with  a  corpus  of  $900,000,  and  has  been  brought  to  the 
point  where  the  total  passing  through  his  hands  has  amounted  to 
approximately  five  millions  of  dollars.  It  is  true  that  the  heirs, 
some  of  them,  have  urged  the  earlier  closing  up  of  the  affairs, 
and  distribution  of  the  proceeds;  but  the  trustee  has,  under  the 
powers  given  him  by  the  will,  used  his  judgment  and  held  the 
bulk  of  the  estate  until  it  has  become  very  valuable.  There  is  no 
charge  of  dishonesty  or  betrayal  of  trust.  The  trustee,  and  those 
associated  with  him,  both  of  whom  have  died,  have  received,  from 
time  to  time,  commissions,  and  under  the  statutory  allowances, 
taking  a  maximum,  the  figures  as  now  due,  are  the  sum  of  forty- 
two  thousand  and  fifty-two  dollars  and  seventy-five  cents  ($42,- 
052.75).  This  would  be,  upon  a  basis  or  percentage,  as  follows: 
Upon  corpus,  two  and  one-half  per  cent. ;  upon  income,  five  per 
cent. ;  upon  income  upon  special  trust  f imd,  five  per  cent. 

It  is  urged  by  the  solicitors  of  the  defendants  that  the  trustee 
is  not  entitled  to  this,  because  of  the  large  conmissions  previously 
allowed  ;  and  the  court  is  constrained  to  agree  with  them.  Ref- 
erence was  made,  during  the  argument  upon  commissions,  to  ai 
discussion  over  a  compromise  allowance  of  $18,000.  This  was 
merely  tentative  and  never  consummated.  The  trustee  is  not 
bound  nor  affected  by  this,  as  he  was  not  present  at  the  confer- 
ence, and  declined  to  accept  the  suggestion.    In  fixing  the  allow- 
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ance  by  way  of  compensation  the  court  does  not  consider  that 
conference,  and  is  in  no  way  affected  by  it ;  but  the  allowance  is 
based  entirely  upon  what  is  deemed  to  be  proper  compensation, 
as  gathered  from  the  amount  of  work  done,  as  shown  by  the  trus- 
tee's accounts,  the  amount  of  income  and  principal  handled,  andf 
the  results  obtained.  While  the  maximum  rates  of  conmiission 
are  fixed  by  the  statute — in  this  case  the  maximum  rate  being 
five  per  cent.,  nevertheless,  the  actual  rate  allowed  is  within  the 
discretion  of  the  court;  and  the  rate  allowed  depends  upon  the 
actual  pains,  trouble  and  risk  incurred  by  the  executor ;  each  case 
is  to  be  determined  upon  its  own  facts  and  circumstances.  Met- 
calf  V.  Colles,  JkS  N.  J.  Eq.  (16  Stew,)  U8;  Fluck  v  Lake,  54^ 
N.  J.  Eq.  (9  Dick.)  6S8, 

In  Lyon  v.  Birdj  79  N.  J.  Eq.  (9  Buck.)  157,  the  inventory 
showed  corpus  $72,000 ;  the  increase  was  $9,000.  Held,  that  five 
per  cent,  was  excessive ;  that  one  per  cent,  on  inventory,  and  two 
and  one-half  per  cent,  on  increase,  was  sufficient. 

In  re  Hibblef's  Estate,  78  N.  J.  Eq.  (8  Buck.)  217,  the  execu- 
tor and  trustee  was  allowed  three  per  cent,  on  $166,000  as 
executor.  After  managing  the  estate  for  twelve  years  he  resigned, 
and  asked  for  two  per  cent.,  on  the  corpus  for  compensation  as 
trustee.  This  was  denied.  The  three  per  cent,  allowed  to  him  as 
executor  was  held  excessive,  and  the  court  held  that  it  should  be 
deemed  to  cover  commissions  as  trustee  also. 

Taking  all  the  facts  into  consideration  in  this  case,  I  think  the 
following  computation  would  be  equitable :  One  and  one-quarter 
per  cent,  on  the  total  principal;  two  per  cent,  on  the  total  in- 
come; and  two  per  cent,  on  the  total  income,  special  fund, 
making  an  allowance  of  $18,332.35. 
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WiLLET  F.  Cooke,  executor.  &e.,  of  Josephine  G.  Davis, 

deceased, 


Women's  Medical  College  of  Pennsylvania  et  al. 
[Decided  June  6th,  1913.] 

1.  The  executor,  under  a  will  giving  the  residue  from  the  proceeds  of 
sale  of  any  and  all  the  real  property  of  testatrix  to  a  medical  college, 
and  imposing  upon  him  the  duty  of  carrying  out  and  perforining  the 
devises  of  the  will,  had  an  implied  power  of  sale  to  enable  him  to  per- 
form such  duty. 

2.  A  will  devising  "the  residue  from  the  proceeds  of  sale  of  any  and 
all  my  real  property"  to  a  medical  college,  and  requiring  the  executor 
to  carry  out  and  perform  the  beneficiary  devises  of  the  will,  was  not  ob- 
jectionable for  indefiniteness  or  uncertainty. 

3.  Where  testatrix,  a  graduate  of  the  Women's  Medical  College  of 
Pennsylvania,  made  a  residuary  bequest  to  the  Women's  Medical  College 
of  Pennsylvania,  it  would  be  construed  as  referring  to  the  Women's 
Medical  College  of  Pennsylvania. 

4.  A  gift  of  the  residue  of  an  estate  to  the  Women's  Medical  College 
of  Pennsylvania,  with  the  wish  that  the  donor's  nieces  or  their  female 
posterity,  if  worthy,  be  given  preference  in  the  scholarship,  was  not  in- 
valid because  the  donor  did  not  point  out  the  particular  beneficiary,  since 
she  endowed  the  college  with  express  or  implied  power  to  select  such 
beneficiaries. 

5.  On  bill  by  an  executor  for  the  construction  of  a  will  giving  the 
residue  to  a  medical  college,  the  court,  on  construing  the  will  in  favor  of 
the  residuary  devisee,  was  authorized  to  allow  costs  and  counsel  fees  to 
each  of  the  parties  out  of  the  residuary  fund  in  the  executor's  hands. 


Messrs.  Lamlert  &  Stewart,  for  the  complainant. 

Mr.  Howard  M.  Cooper,  for  Women's  Medical   College  of 
Pennsylvania. 

Mr.  William  A.  Coddington,  for  the  defendants  William  P. 
and  John  H.  Griffith. 
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Lewis,  V.  C. 

Doctor  Josephine  G.  Davis,  the  testatrix,  owned  at  the  fime  of 
her  death  property  in  East  Orange,  New  Jersey,  subject  to  a 
mortgage  for  $20,000,  and  three  lots  in  Eockland  county.  New 
York,  clear  of  encumbrances.  She  was  a  graduate  of  the  Women's 
Medical  College  of  Pennsylvaxiia,  and  the  gift  in  the  fifth  clause 
of  her  will  is  to  the  Women's  Medical  College  of  Pennsylvania, 
and  is  of  "the  residue  from  the  proceeds  of  sale  of  any  and  all 
my  real  property."  There  is  no  power  of  sale  in  words  in  the 
will,  but  in  the  twelfth  clause  of  the  will  the  duty  is  put  upon 
the  executor  to  "carry  out  and  perform  the  beneficiary  devises 
of  the  will."  Construing  the  fifth  and  twelfth  paragraphs  to- 
gether, there  is  no  doubt  in  my  mind  that  to  perform  his  duty 
the  executor  must  have,  by  implication,  power  to  make  sale.  By 
the  twelfth  clause  of  the  will  the  duty  is  imposed  on  the  executor 
to  carry  out  and  perform  the  beneficiary  devises  of  the  will. 
This  necessarily  imposes  the  power  of  sale  to  enable  him  to  per- 
form the  duty.  He  has  the  power  by  implication.  Haggerty  v. 
Lanterman,  SO  N,  J.  Eq.  (S  Stew.)  37;  Chandler  v.  Thomp- 
son, 62  N.  J.  Eq.  (17  Dick.)  72S:  Lindley  v.  O'Reilly,  50  N. 
J.  Law  {21  Vr.)  649. 

Further,  it  does  not  appear,  construing  the  aforesaid  clauses 
of  the  will  of  Doctor  Davis,  that  there  is  indefiniteness  or  un- 
certainty in  it.  The  devise  in  the  fifth  clause  is  the  devise  of 
the  proceeds  of  sale  of  her  property  in  New  York  and  New 
Jersey.  The  residue  she  devised  is  the  residue  of  all  the  real 
estate  after  the  payment  of  the  mortgage  of  her  New  Jersey 
property.  Construing  the  fifth  and  twelfth  clauses  together,  she 
has  devised  the  proceeds  of  sale  of  her  interest  in  her  estate  to 
the  Women's  Medical  College  of  Pennsylvania,  and  has  directed 
her  executor  to  carry  out  and  perform  the  beneficiary  devises  of 
her  will.  I  have  heretofore  directed  the  executor  to  make  the 
sale  of  all  her  real  estate  and  he  is  now  further  directed  to  pay 
the  proceeds  to  the  Women's  Medical  College  of  Pennsylvania. 

There  is  no  Women's  Medical  College  of  Pennsylvania,  and  as 
the  testatrix  is  a  graduate  of  the  Women's  Medical  College  of 
Pennsylvania,  there  is  no  doubt  that  she  referred  to  this  institu- 
tion in  the  fifth  paragraph  of  her  will. 
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It  is  well  established  that  a  gift  to  a  charitable  use  will  not 
fail  of  effect  because  the  donor  has  not  pointed  out  a  particular 
beneficiary  to  whom  he  desires  his  bounty  to  go,  provided  that  he 
has  endowed  some  person  with  express  or  implied  power  to  select 
such  beneficiaries.  The  power  to  dispense  the  fund  carries  with 
it  by  implication  the  power  to  select.  HesJceth  v.  Murphy,  So 
N,  e/.  Eq,  (8  Stew,)  m;  Norcross  v.  Murphy,  U  N.  J.  Eq,  (17 
Stew,)  522;  McBride  v.  Elmer^s  Executor,  6  N.  J,  Eq.  {2 
Hoist  Ch.)  107;  Jones  v.  Watford,  62  N.  J.  Eq.  (17  Dick.) 
S39. 

It  is  not  necessary  for  the  will  to  designate  the  persons  to  be 
benefited.  The  college  by  its  system  of  examining  will  de- 
termine that.  It  is  not  necessary  for  the  will  to  define  the 
standards  of  wori;hiness  of  the  recipients.  The  college  is  the 
best  judge  of  that.  It  was  not  necessary  for  the  testatrix  to 
have  defined  with  more  ceriainty  the  beneficiary  of  her  trust. 
She  has  named  a  devisee  certain,  the  college  from  which  she 
graduated.  It  is  to  receive  the  proceeds  from  the  sale  of  her 
real  estate.  The  fund  is  to  be  held  for  the  educational  purposes 
for  which  the  corporation  was  formed,  and  her  expression  of  a 
wish  that  her  nieces  or  their  female  posterity,  if  they  prove  them- 
selves worthy,  be  given  preference  in  the  scholarship,  is  one  of  a 
definite  and  not  an  indefinite  line  of  beneficiaries. 

There  is  no  doubt  that  the  cases  of  The  Attomey-OeneraJ  v. 
Moore's  Executors,  19  N.  J.  Eq.  (4  G.  E.  Or.)  60S,  and  Larhin 
V.  Wikoff,  75  N.  J.  Eq.  (5  Buch.)  Jf6S,  authorize  the  allowance 
by  the  court  from  the  residuary  fund  in  the  executor's  hands  of 
costs  and  counsel  fees  to  each  of  the  pariies  in  this  proceeding. 
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Samuel  EIantor 

V. 

ViNCENzo  Pranoesohello  et  al. 
[Decided  July  Ist,  1913.] 

Evidence  examined  in  a  foreclosure  suit  in  which  the  mortgagor  defend- 
ants set  up  by  answer  that  they  were  induced  to  purchase  a  moving  picture 
business  and  to  execute  the  mortgage  in  question  by  fraudulent  misrepre- 
sentations of  the  complainant  in  respect  to  the  moving  picture  business, 
to  the  effect  that  at  the  time  of  their  purchase  of  the  same,  it  was  paying 
expenses,  and  that  it  had  been  highly  profitable  during  the  preceding 
spring  and  winter;  and  where  the  defendants  also  filed  a  cross-bill  for 
the  surrender  and  cancellation  of  the  bond  and  mortgage,  and  heldy  that 
the  defendants  had  failed  to  sustain  the  burden  of  proof  as  to  the  fraud- 
ulent misrepresentations  charged  by  them,  and  that  the  defendants  did  not 
rely  on  them,  even  if  made. 


On  bill  to  foreclose,  and  cross-bill. 

Mr,  Josiah  Dadley  and  Mr.  Clifford  L.  Newman,  for  the 
complainant. 

Mr,  Addison  P,  Rosenkrans,  for  the  defendants. 

Lewis,  V.  C. 

This  is  a  bill  to  foreclose  a  mortgage.  The  snit  is  brought  by 
Samuel  Kantor,  who  was  the  mortgagee  named  in  the  mortgage, 
against  Vincenzo  Franceschello,  Mary  A.  Mott  and  Joseph  Mott, 
her  husband.  An  additional  name  is  in  the  mortgage,  that  of 
Arcangelo  Franceschello,  who  was  the  wife  of  Vincenzo  Frances- 
chello, but  she  died  prior  to  the  institution  of  this  suit,  and  as 
she  and  her  husband  held  as  tenants  by  the  entirety,  the  sur- 
vivor is  now  the  owner  of  whatever  title  he  and  his  wife  had ;  so 
that  there  are  now  three  defendants.  The  amount  of  the  mort- 
gage was  $2,316,  less  the  sum  of  $80,  which  the  complainant 
claims  has  been  paid.    The  mortgage  was  given  by  the  defendants 
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to  Eecure  a  part  of  the  purchase  price  of  a  moving  picture  show, 
conducted  at  number  236  Main  avenue,  in  the  city  of  Passaic. 
The  foreclosure  of  the  mortgage  in  question  is  resisted  by  the  de- 
fendants on  the  ground  that  they  were  induced  to  purchase  the 
moving  picture  business  and  to  execute  this  mortgage  by  fraudu- 
lent misrepresentations  of  the  complainant,  and  that  such 
fraudulent  misrepresentations  consisted  in  the  statement  that 
the  moving  picture  business,  at  the  time  of  their  purchase  of  the 
same,  was  paying  expenses,  and  that  it  had  been  highly  profit- 
able during  the  preceding  spring  and  winter.  The  defendants 
have  also  filed  a  cross-bill  for  the  surrender  and  cancellation  of 
the  bond  and  mortgage. 

The  defendants  admit  the  due  execution  and  delivery  of  the 
bond  and  mortgage;  and  the  burden  of  proof  as  to  the  fraudu- 
lent representations  charged  by  them,  rests  upon  them,  before 
they  can,  respectively,  defend  the  foreclosure  bill  or  obtain 
aflBrmative  relief  upon  their  cross-bill. 

It  is  conceded  by  both  parties  that  the  complainant  did  rep- 
resent that  the  business,  at  the  time  of  the  sale,  was  paying  ex- 
penses. The  defendants  claim  that  the  complainant  told  them 
that  during  the  preceding  spring  and  winter  he  had  made  from 
sixty  to  one  hundred  dollars  a  week  in  profits.  The  complainant 
denies  this,  and  says  that  he 

"told  them  merely,  that  the  place  was  running  along  nicely,  but  it  was 
not  on  a  money-making  basis  just  now,  but  was  making  expenses,  and 
that  if  somebody  had  that  place  and  managed  it  properly,  there  was  a 
nice  profit  to  be  made  there  when  the  season  comes  along,  but  that  time 
was  no  time  to  make  any  money." 

The  complainant  further  testified  that  he  told  them,  "Some- 
times it  pays  forty  or  fifty  dollars  a  week,  and  sometimes  it  is  not 
paying  amihing;  it  all  depends  upon  the  weather." 

It  appears  by  the  evidence  that  the  complainant  had  owned 
the  place  for  five  and  one-half  months. 

The  court  is  not  satisfied  that  any  fraudulent  misrepresenta- 
tions were  made  by  the  complainant  to  the  defendants;  certainly, 
the  defendants  did  not  rely  on  them,  even  if  made. 
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The  court  also  is  satisfied  that  the  defendants  elected  to  treat 
the  property  as  their  own,  by  continuing  to  operate  the  business 
long  after  they  claimed  to  have  discovered  the  fraud;  and  they 
afterwards  sold  the  goods  and  chattels. 

I  will  advise  a  decree  in  favor  of  the  complainant. 


Erancis  W.  Frost,  substituted  administrator,  cum  testamento 

annexo,  &c.. 


17. 


William  T.  Blackwell  et  al. 
[Decided  August  26th,  1913.] 

1.  Language  of  a  will  directing  payment  of  $10,000  to  R. — Held  to 
constitute  a  bequest  and  not  a  mere  direction  to  pay  a  debt. 

2.  Where  a  legacy  is  bequeathed  subject  to  a  condition  precedent,  with- 
out limitation  over,  such  a  performance  of  the  condition  as  substantiaUy 
fulfills  the  intention  of  testatrix  is  suflScient  to  entitle  the  legatee  to  take, 
when  an  adequate  reason  appears  for  lack  of  strict  performance. 

3.  Where  a  legacy  is  bequeathed  subject  to  a  condition  precedent,  and 
the  performance  of  the  condition  is  made  impossible  by  the  act  of  testa- 
trix, the  bequest  is  absolute. 


On  bill,  &c.,  for  construction  of  will. 

Mr.  Richard  Boardman,  for  the  complainant. 

Messrs,  James  &  Malcolm  G,  Buchanan  and  Mr,  Theodore  Z>. 
Burling,  for  the  defendants. 

Lewis^  Y.  C. 

The  complainant  in  this  case,  as  substituted  administrator  and 
trustee  of  Sophie  H.  B.  Blackwell,  deceased,  filed  his  bill,  asking* 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  185 


12  Buck.  Frost  v,  Blackwell. 

the  assistance  of  this  court  in  the  construction  of  the  will  and 
praying  for  directions  as  to  the  distribution  of  the  estate. 

The  will  of  the  testatrix,  dated  September  12th,  1898,  con- 
tained the  following  paragraphs : 

"8isth.  I  also  give  and  bequeath  to  my  nephews  Bimey  Blackwell  and 
Frank  E.  Blackwell,  Jr.,  all  the  surplus  which  may  remain  from  the  sale 
of  property  deeded  by  me  to  Helen  B.  Howard  or  Rodman  after  the  pay- 
ment of  the  debt  due  by  me  to  my  husband,  William  T.  Blackwell ;  which 
said  property  is  situated  in  Bay  City,  Michigan,  and  was  conveyed  by 
me  to  said  Helen  B.  Howard  or  Rodman  as  security  for  said  debt.  If 
the  whole  of  said  property  shall  not  be  sold  to  pay  such  debt,  I  give, 
devise  and  bequeath  such  property  as  shall  remain  unsold  after  such  pay- 
ment, to  my  said  nephews  absolutely  and  forever,  and  I  direct  that  said 
property  shall  be  conveyed  to  them  by  said  Helen  B.  Howard  or  Rodman. 

"Seventh.  All  the  rest,  residue  and  remainder  of  my  property,  I  give, 
devise  and  bequeath  to  my  executor  hereinafter  named  in  trust,  never- 
theless for  the  following  uses  and  purposes,  to  wit — first,  to  invest  and 
reinvest  the  same  and  to  pay  the  income  thereof  to  my  husband,  William 
T.  Blackwell,  as  long  as  he  shall  live ;  second,  after  the  death  of  my  said 
husband,  I  direct  that  said  property  shall  be  divided  by  my  said  executor 
between  my  nieces  Alice  B.  Blackwell  and  Jennet  D.  Blackwell,  equally, 
share  and  share  alike,  or  the  issue  of  such  as  shall  be  dead,  a  child,  of 
•children  taking  his,  her  or  their  mother's  share." 

And  a  codicil  of  the  same  date,  containing  the  following  pro- 
visions : 

"First.  I  direct  my  executors  named  in  my  said  will  to  pay  to  Helen 
B.  Howard  or  Rodman  the  sum  of  ten  thousand  dollars  ($10,000)  upon 
her  deeding  to  my  nephews.  Bimey  BlackweU  and  Frank  E.  Blackwell, 
Jr.,  all  the  property  deeded  by  me  to  her  and  situated  in  Bay  City, 
Michigan.  The  said  property  in  Michigan  was  deeded  to  said  Helen  B. 
Howard  or  Rodman  by  me  as  security  for  the  payment  of  the  sum  of  ten 
thousand  dollars  ($10,000) .  and  upon  the  return  thereof,  as  above  stated, 
the  said  sum  of  ten  thousand  dollars  ($10,000)  is  to  be  paid  to  her. 
Otherwise,  the  provisions  of  my  will  are  to  remain  unaffected  by  this 
codicil." 

By  a  second  codicil,  bearing  date  May  15th,  1903,  the  testa- 
trix made  the  following  provisions : 

"The  sum  of  $10,000  to  be  given  to  Helen  B.  Rodman  is  not  the  en- 
croach on  at  least  thirteen  thousand  ($13,000)  which  is  bequeathed  to 
my  nieces,  Alice  B.  and  Jennet  D.  Blackwell,  in  case  the  stocks  should 
decline  in  values." 
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The  testatrix  died  on  January  12th,  1909,  leaving  an  estate,  of 
which  the  balance  now  in  the  hands  of  the  complainant  for  dis- 
tribution under  the  clauses  of  the  will  and  codicils  above  set 
forth,  amounts  approximately  to  the  sum  of  $31,000. 

It  appears  by  the  testimony,  that  subsequent  to  the  making  of 
the  will  and  the  first  codicil,  but  during  the  lifetime  of  the  tes- 
tatrix, all  of  the  Michigan  real  estate  (the  legal  title  to  which  was 
in  the  name  of  the  defendant  Helen  B.  Howard  Rodman,  but  the 
equitable  title  to  which  was  in  the  testatrix)  was  conveyed  by 
MisB  Rodman  to  various  parties  (other  than  and  not  being  the 
nephews,  Bimey  Blackwell  and  Frank  E.  Blackwell,  Jr.)  at  the 
request  of  the  testatrix,  and  that  the  testatrix  received  the  entire 
consideration  for  these  sales. 

The  defendant  Helen  B.  Howard  Rodman  claims  that  by 
virtue  of  the  provisions  of  the  will  and  codicil,  and  the  circum- 
stances above  mentioned,  she  is  entitled  to  be  paid  the  sum  of 
$10,000  (after  the  termination  of  the  life  estate  of  the  defendant 
William  T.  Blackwell),  as  a  legacy  bequeathed  to  her  by  the  tes- 
tatrix. On  the  other  hand,  the  defendants  Alice  B.  Frost  and 
Jennet  D.  Blackwell  take  the  position  that  the  language  of  the 
will  does  not  direct  the  payment  of  a  legacy  of  $10,000  to  Miss 
Rodman,  but  merely  directs  the  payment  of  a  debt  to  her,  and 
that,  inasmuch  as  Miss  Rodman  admits  that  she  had  no  beneficial 
interest  in  the  property  and  has  filed  no  proof  of  claim  of  any  such 
debt,  that  she  is,  therefore,  not  entitled  to  be  paid  the  $10,000. 
These  defendants  further  contend  that  even  if  the  language  of 
the  will  does  contemplate  a  legacy  of  $10,000  to  Miss  Rorlman, 
such  legacy  is  conditional  upon  conveyance  of  the  Michigan 
property  by  Miss  Rodman  to  the  nephews,  Bimey  Blackwell  and 
Frank  E.  Blackwell,  Jr.,  and  that  since,  admittedly,  no  such  con- 
veyance has  been  or  can  be  made  by  Miss  Rodman,  the  condition 
of  the  legacy  is  not  performed  and  Miss  Rodman  is,  therefore, 
not  entitled  to  the  $10,000. 

It  seems  entirely  clear  to  me  that  the  testatrix  in  and  by  the 
will  and  codicil  intended  to  and  did  direct  the  payment  of  a 
legacy  of  $10,000  to  Miss  Rodman — conditional,  it  is  true,  but 
nevertheless  a  legacy  rather  than  the  payment  of  a  debt.    There 
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IS  nothing  in  the  will  itself,  nor  elsewhere  in  the  case,  to  show 
that  any  debt  was  owing  to  Miss  Rodman  by  Mrs.  Blackwell — 
on  the  contrary,  the  existence  of  such  a  debt  is  disproved.  Judg- 
ing from  the  language  of  the  will  and  codicil,  the  fact  would  seem 
to  have  been  that  Mrs.  Blackwell  had  conveyed  the  Michigan 
property  to  Miss  Rodman  as  a  trustee  for  Mr.  Blackwell,  by  way 
of  securing  the  payment  of  a  debt  of  $10,000  owing  by  the  tes- 
tatrix to  her  husband.  Whether  or  not  the  debt,  if  it  in  fact  ex- 
isted, was  ever  paid  to  Mr.  Blackwell,  does  not  appear,  nor  does 
it  seem  to  me  to  be  material,  for  the  will  does  not  direct  the  pay- 
ment of  $10,000  to  the  possible  creditor,  but  to  Miss  Rodman,  in 
her  own  right  and  with  no  trust  attached  thereto  Even  if  there 
had  existed  some  mutual  understanding  between  testatrix,  her 
husband  and  Miss  Rodman,  that  this  $10,000  should  be  turned 
over  by  Miss  Rodman  to  Mr.  Blackwell,  or  that  in  some  other 
way  the  bequest  to  Miss  Rodman  should  operate  as  an  extinguish- 
ment of  the  debt  owing  to  Mr.  Blackwell  (and  there  is  no  proof 
of  any  such  agreement),  the  fact  that  the  will  makes  the  bequest 
to  Miss  Rodman  would  in  nowise  be  altered  thereby. 

The  language  of  the  second  codicil  further  establishes  beyond 
question  the  fact  of  the  bequest,  inasmuch  as  it  provides  tliat  in 
case  the  residuary  estate  should  prove  insuflScient  to  provide  a 
minimum  of  $13,000  for  the  nieces,  the  legacy  to  Miss  Rodman 
should  be  diminished  to  such  an  extent  as  might  be  necessary  to 
preser\'e  to  the  nieces  the  minimum  of  $13,000.  If  the  $10,000 
given  to  Miss  Rodman  were  by  way  of  pajTuent  of  a  debt,  ob- 
viously the  debt  would  both  legally  and  in  the  intention  of  the 
testatrix,  take  precedence  over  the  bequest  to  the  nieces. 

The  question  remains  as  to  whether  Miss  Rodman  is  entitled 
to  receive  the  legacy,  inasmuch  as  it  is  made  subject  to  a  condi- 
tion precedent.  Has  this  cond.ition  been  performed,  or,  if  not, 
has  performance  thereof  been  excused  ? 

The  condition  is  set  forth  in  the  paragraph  of  the  first  codicil 
hereinbefore  recited.  In  fact,  it  is  stated  twice,  and  in  somewhat 
different  terms.  As  first  stated,  the  condition  is  that  Miss  Rod- 
man shall  convey  the  Michigan  property  to  the  two  nephews.  As 
secondly  stated,  it  is  that  Miss  Rodman  shall  ^^return^'  the  prop- 
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erty — t.  e.,  reconvey  it  to  Mrs.  Blackwell.  It  is,  of  course,  true 
that  an  actual  reconveyance  to  Mrs.  Blackwell  would  be  impos- 
sible after  the  latter's  death ;  and  the  additional  words  "as  above 
stated"  can  refer  only  to  the  conveyance  to  the  nephews.  But 
the  later  modifying  statement  shows  that  such  a  conveyance  was 
equivalent  in  the  mind  of  the  testatrix  to  a  reconveyance  to  her- 
self, and  that  the  object  of  the  condition  wag  that  the  property 
should  pass  from  the  control  of  Miss  Rodman  to  the  control  of 
testatrix  of  the  ultimate  destination  desired  by  lier.  It  will  be 
recalled  that  in  the  sixth  paragraph  of  the  will,  executed  on  the 
same  date  as  the  codicil  making  the  bequest  to  Miss  Eodman, 
the  testatrix  devises  the  Michigan  property,  or  her  interest 
therein,  to  the  nephews.  Obviously,  her  intent  and  purpose  was 
that  Miss  Rodman  should  not  retain  the  property  and  also  re- 
ceive the  legacy. 

The  proofs  show  that  during  the  lifetime,  and  at  the  request  of 
Mrs.  Blackwell,  Miss  Eodman  sold  and  conveyed  all  of  the  Michi- 
gan property  to  various  parties,  and  that  Mrs.  Blackwell  received 
all  of  the  consideration  moneys  arising  from  such  sales.  It  is  con- 
tended by  Miss  Rodman  that  thereby  either  the  condition  of  the 
legacy  was  performed,  t.  p.,  that  this  was  equitably  tantamount 
to  a  "return"  of  the  property  to  Mrs.  Blackwell;  or  that  if  this 
be  not  a  sufficient  performance  of  the  condition,  that  the  actual 
performance  of  the  condition  is  excused,  inasmuch  as  it  was 
made  impossible  of  performance  by  the  act  of  the  testatrix. 

This  contention,  I  think,  is  entirely  sound.  In  my  opinion, 
the  direction  of  the  testatrix  is  that  the  legacy  is  to  be  paid  to 
Miss  Rodman  on  condition  that  she  first  shall  either  have  recon- 
veyed  the  Michigan  property  to  Mrs.  Blackwell  (so  that  it  might 
pass  to  the  nephews  under  the  devise  in  the  will),  or  conveyed  it 
direct  to  the  nephews;  and  the  conveyance  by  Miss  Eodman  of 
the  several  portions  of  this  property,  in  the  lifetime  of,  and  at 
the  request  of  Mrs.  Blackwell,  and  to  her  nominees  and  for  her 
benefit,  amounted  to  a  substantial  performance  of  this  condi- 
tion.   40  Cyc.  1717. 

But  even  if  I  were  to  hold  otherwise,  the  same  result  would 
be  reached,  for  obviously,  in  so  far  as  default-  exists  in  the 
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strict  performance  of  the  condition,  it  was  occasioned  by  the 
testatrix  herself,  and  the  rule  is  as  to  a  legacy  tjubject  to  a  con- 
dition precedent  that  where  the  performance  of  the  condition  is 
made  impossible  by  the  act  or  default  of  the  testator,  the  bequest 
is  absolute.  2  Jarm.  Wills  858;  Barley  v.  Langworthy,  7  B.  P. 
C.  Toml  177;  Oath  v.  Burton,  1  Bern.  ilS;  hO  Cyc.  16H. 

From  the  language  in  the  third  paragraph  of  the  second  codi- 
cil, it  seems  clear  that  the  payment  of  the  legacy  to  Miss  Eod- 
man  is  postponed  until  the  death  of  William  T.  Blackwell. 

I  conclude,  therefore,  that  the  defendant  William  T.  Black- 
well  is  entitled  to  be  paid  the  entire  net  income  from  the  re- 
siduary estate  remaining  after  the  payment  of  the  bequests  other 
than  that  to  the  defendant  Helen  B.  Howard  Rodman;  that 
the  defendant  Helen  B.  Howard  Rodman  is  entitled  upon  the 
death  of  William  T.  Blackwell  to  be  paid  the  sum  of  $10,000  out 
of  the  corpus,  unless  the  fund  shall  have  then  been  diminished  in 
value  below  the  sum  of  $23,000,  by  reason  of  depreciation  in  the 
value  of  the  securities,  in  which  latter  event  she  will  be  entitled 
to  be  paid  only  the  excess  of  the  fund  over  and  above  $13,000; 
that  -the  defendants  Alice  Blackwell  Frost  and  Jennet  D.  Black- 
•welJ,  upon  the  death  of  William  T.  Blackwell,  are  entitled  to  be 
paid  equally  between  them,  the  balance  of  the  corpus,  if  the 
corpus  then  equal  or  exceed  $23,000,  otherwise,  the  minimum 
sum  of  $13,000 ;  that  the  defendants  Bimey  Blackwell  and  Frank 
E.  Blackwell,  Jr.,  are  not  entitled  to  any  share  or  interest  m  the 
estate,  nor  is  the  defendant  Alice  B.  Blackwell  (the  sister  of  the 
testatrix)  other  than  the  legacies  which  have  already  been  paid  to 
her.    I  will  advise  a  decree  accordingly. 
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The  Longdock  Mills  and  Elevator 


V. 


John  Alpen  et  al. 

[Decided  September  24th,  1913.] 

1.  The  law  will  protect  and  reward  the  junior  mortgagee  who,  by 
superior  diligence,  obtains  the  appointment  of  a  receiver  for  his  own 
benefit  in  a  foreclosure  suit  to  which  a  prior  mortgagee  is  not  a  party. 

2.  In  such  case  it  is  the  established  practice  to  permit  the  receiver,  ap- 
pointed at  the  instance  of  a  junior  mortgagee,  to  receive  the  rents  and 
profits  until  the  prior  mortgagee  takes  possession. 


On  bill,  &c.     On  petition  of  Minnie  Borgstede. 

Mr.  Harry  Lane,  for  the  complainant. 

Mr.  Frederick  K.  Hophins,  for  the  petitioner. 

Lewis,  V.  C. 

This  hearing  was  on  an  application  concerning  money  in  the 
hands  of  the  receiver,  Carlyle  Garrison,  appointed  by  the  court 
to  collect  rents  pending  the  final  settlement  of  the  suit.  The 
receiver  was  appointed  upon  application  of  complainant  in  the 
case,  the  third  mortgagee.  There  was  a  first  mortgage  held  by 
Herman  Zurlage  and  a  second  mortgage  held  by  Minnie  Borg- 
sted.  John  Zurlage  and  Minnie  Borgsted  were  not  parties  in 
the  suit  brought  by  the  complainant.  A  bill  was  subsequently 
filed  by  Zurlage  to  foreclose  the  first  mortgage.  No  application 
was  made  by  the  first  or  second  mortgagees  for  the  purpose  of 
having  a  receiver  appointed  in  the  Zurlage  case.  The  property 
was  sold  on  the  12th  day  of  November,  1912,  and  at  the  sale  was 
purchased  by  Mrs.  Borgsted  for  $27,000.  No  purchaser  ap- 
peared offering  suflScient  to  cover  her  lien,  and  there  is  ap- 
proximately a  deficiency  due  the  petitioner  of  about  $5,000, 
The  receiver,  appointed  upon  application  of  the  third  mortgagee. 
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had  collected,  up  to  the  time  of  the  argument  in  this  matter,  in 
the  neighborhood  of  $1,241.60. 

The  application  of  the  petitioner  in  the  present  instance  is 
that  the  money  in  the  hands  of  the  receiver,  subject  to  the  pay- 
ment of  a  reasonable  allowance  to  the  receiver,  be  applied  in  pay- 
ment of  the  petitioner's  decree,  so  far  as  it  will  extend.  This 
contention  is  resisted  by  the  complainant  on  the  ground  that 
the  petitioner  is  not  a  party  ,to  its  suit,  and  therefore  cannot  ob- 
tain any  relief  in  it;  and  further,  that  the  petitioner  has  no  in- 
terest in  any  money  collected  by  the  receiver  appointed  in  this 
suit,  as  she  is  a  stranger  to  the  suit. 

There  is  no  doubt  that  if  Zurlage  and  Boehmoke  had  been 
made  parties  they  could  have  had  the  bill  dismissed  as  to  them. 
When  proceedings  were  instituted  on  the  Zurlage  mortgage  they 
made  no  application  whatsoever  for  the  purpose  of  having  a  re- 
ceiver appointed  in  the  case  or  for  any  protection  from  the  court 
by  way  of  a  receiver,  or  by  way  of  having  the  rents  of  the  prop- 
erty held  as  further  security  for  their  mortgages.  They  chose 
to  litigate,  hoping  that  at  the  sale  the  propeity  would  bring 
BufBcient  to  satisfy  their  liens.  The  law  will  protect  and  re- 
ward the  junior  mortgagee  who,  by  superior  diligence,  obtains 
the  appointment  of  a  receiver  for  his  own  benefit.  New  Jersey 
Title,  Ouarmtee  and  Trust  Co.  v.  Cone  &  Go,,  Qk  N.  J.  Eq.  (19 
Dic7c.)*Jf5;  Coddington  v.  Bispham,  S6  N.  J.  Eq.  (9  Stew.) 
674. 

If  the  mortgagor  had  remained  in  possession  and  collected  the 
rents  himself  and  then  paid  them  over  to  the  defendant  he 
would  have  had  a  right  to  control  their  appropriation,  and  if  he 
had  failed  to  exercise  such  right  the  right  of  appropriation 
would  have  then  belonged  to  the  defendant,  and  he  might  have 
exercised  it  in  such  a  manner  as  would  best  protect  his  security. 

An  examination  of  the  cases  leads  to  the  conclusion  that  the 
practice  is  well  established  of  permitting  the  receiver,  appointed 
at  the  instance  of  a  junior  encumbrancer,  to  receive  the  rents 
and  profits  until  the  prior  mortgagee  takes  possession. 

In  the  case  under  consideration  the  junior  mortgagee  has  ac- 
quired a  specific  lien  on  the  rents  and  is  entitled  to  retain  them 
and  apply  them  on  its  mortgage. 
I  will  advise  an  order  accordingly. 
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Charles  H.  Blohm 

V. 

John  M.  Hannan  and  Isabella  Hannan. 

[Decided  September  29th,  1913.] 

K.,  having  a  first  mortgage  on  defendants'  land  for  $6,930,  which  de- 
fendants claim  was  tainted  with  usury,  surrendered  his  mortgage  for 
$6,000  cash  and  a  second  mortgage  for  $1,500,  permitting  defendants  to 
place  a  first  mortgage  on  the  property  for  $18,000. — Held,  that  such 
second  mortgage  was  based  on  a  new  consideration  and  was  not  afitected 
by  any  usury  involved  in  the  first  transaction. 


On  bill  to  foreclose. 

I 
Messrs,  McDermoit  &  Enright,  for  the  complainant. 

Mr:  J,  Emil  Walscheid,  for  the  defendants. 

Lewis,  V.  C. 

The  complainant  in  this  case  seeks  to  foreclose  a  mortgage  of 
fifteen  hundred  dollars  ($1,500)  given  by  the  defendants.  The 
answer  admits  the  execution  of  the  bond  and  mortgage  but  denies 
that  the  amount  of  money  claimed  or  any  other  sum  was  due  to 
the  complainant. 

The  transaction  between  the  parties  had  its  origin  when  Klip- 
per  agreed  with  Hannan  that  he  would  loan,  first,  seventy-fiive 
hundred  dollars  ($7,500),  out  of  which  he  was  to  get  fifteen  per 
cent,  for  making  the  loan,  and  later  would  loan  twenty-five  hun- 
dred dollars  ($2,500),  out  of  which  he  was  to  get  fifteen  per  cent, 
for  making  the  loan. 

Klipper  did  advance  seventy-five  hundred  dollars  ($7,500), 
less  fifteen  per  cent.,  and  later  the  twenty-five  hundred  dollars 
($2,500),  less  fifteen  per  cent.  For  these  two  advances  Klipper 
got,  first,  a  mortgage  for  seventy-five  hundred  dollars  ($7,500), 
dated  the  17th  day  of  February,  1908,  and  second,  a  mortgage 
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for  twenty-five  hundred  dollars  ($2,500),  dated  the  18th  day  of 
June,  1908.  Interest  was  subsequently  paid  on  these  two  mort- 
gages up  to  and  including  the  payment  due  on  the  17th  day  of 
Xovember,  1909,  and  at  that  time  there  had  also  been  paid  on 
account  of  the  principal  of  these  two  mortgages  the  sum  of 
seventeen  hundred  and  fifty  dollars  ($1,750)  ;  that  made  the 
principal  sum  due  then  eighty-two  hundred  and  fifty  dollars 
($8,250)  with  interest  from  the  17th  day  of  ISTovember,  1909. 
Default  was  then  made  in  the  payment  of  interest  by  Hannan 
and  he  began  negotiations  to  obtain  a  mortgage  from  the  Provi- 
dent Institution  for  Savings  in  Jersey  City.  When  Klipper 
asked  Hannan  to  settle  with  him,  Hannan  said  that  he  was  en- 
deavoring to  get  a  large  loan  from  the  Provident  institution  and 
said  that  he  had  been  advised  that  he  could  recover  from  Klipper 
the  money  Klipper  had  taken  out  of  the  loans  when  they  were 
made  to  him.  As  an  outcome  of  these  conversations,  it  was 
agreed  between  these  two  men  that  if  Klipper  would  not  demand 
the  interest  due  on  the  eighty-two  hundred  and  fifty  dollars 
($8,250),  and  would  throw  off  seven  hundred  and  fifty  dollars 
($750)  of  the  principal,  that  Hannan  upon  obtaining  the  larger 
mortgage  from  the  Provident  institution,  would  give  six  thou- 
sand dollars  ($6,000)  in  cash  to  Klipper  and  a  second  mortgage 
for  fifteen  hundrecj  dollars  ($1,500).  This  agreement  was  car- 
ried out  and  Hannan  made  a  mortgage  for  fifteen  hundred  dol- 
lars ($1,500)  to  Blohm,  the  complainant,  at  Klipper's  direction, 
and  also  paid  the  six  thousand  dollars  ($6,000).  He  at  that  time 
gave  Klipper  a  release  of  all  rights  of  action  against  Klipper. 
Thereafter  Hannan  made  tlirec  pajTuents  of  principal  and  three 
payments  of  interest  on  the  fifteen  hundred  dollars  ($1,500) 
mortgage,  as  follows:  He  paid  fifty-two  dollars  and  fifty  cents 
($52.50)  of  principal  in  July,  1910;  fifty-three  dollars  and 
thirty  cents  ($53.30)  in  November,  1910,  and  fifty-four  dollars 
and  nine  cents  ($54.09)  in  February,  1911,  and  he  paid  interest 
up  to  January  25th,  1911.  Since  that  time  he  has  not  paid  any 
interest  or  principal. 

The  defendants  claim  that  since  this  mortgage  for  fifteen  hun- 
dred dollars  ($1,500)  was  for  a  portion,  if  not  all,  of  the  money 
retained  by  Klipper  out  of  the  loan  to  Hannan,  it  cannot  be  fore- 
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closed ;  that  is  to  say,  it  has  no  validity  as  against  Hannan,  be- 
cause it  either  lacks  consideration  or  because  it  is  tainted  with 
usury  or  for  money  which  was  usury.  I  cannot  take  this  view 
of  the  case.  Klipper  had  a  valid  first  lien  for  sixty-nine  hun- 
dred and  fifty  dollars  ($6,950)  ;  he  gives  this  up  for  six  thou- 
sand dollars  ($6,000)  cash  and  a  second  mortgage  for  fifteen 
hundred  dollars  ($1,500),  permitting  the  defendants  to  place  a 
first  mortgage  upon  their  property  for  eighteen  thousand  dollars 
($18,000).  This  is  a  hona  fide  arrangement,  bearing  no  evidence 
of  fraud  and  the  consideration  is  legal.  T  cannot  see  how  the  law 
of  usury  applies  in  this  case.  A  settlement  of  the  usurious  trans- 
action had  been  accomplished  and  a  new  consideration  made  be- 
tween the  parties.  Usury  is  taking  or  agreeing  to  receive  more 
than  the  legal  rate  of  interest  for  the  loan  of  money.  At  the  time 
of  the  giving  of  the  fifteen  himdred  dollars  ($1,500)  mortgage 
in  this  suit,  there  was  no  loan  of  money  whatever.  When  the 
fifteen  hundred  dollars  ($1,500)  mortgage  was  .given  Klipper 
had  the  right  to  foreclose  his  mortgages.  He  refrained  from 
doing  so  and  the  defendants  made  the  new  arrangement  with 
him  to  pay  him  oflE  in  cash  and  give^  a  second  mortgage  for  the 
fifteen  hundred  dollars  ($1,500) ;  in  other  words,  he  gives  up 
his  lien  allowing  a  large  mortgage  to  be  placed  on  the  property 
and  taking  in  return  six  thousand  dollars  ($6,000)  in  cash  and 
this  second  mortgage  of  fifteen  hundred  dollars  ($1,500). 

Our  decisions,  no  doubt,  sustain  the  proposition  that  no  new 
transfer  of  the  usurious  transaction,  even  accompanied  by  a  new 
loan,  makes  the  transaction  free  from  usurious  taint,  but  in  the 
ease  in  hand,  we  have'  the  ekment  of  new  consideration.  As 
soon  as  this  new  consideration  intervened,  the  original  taint  of 
usury  ceased  to  attach  to  the  transaction. 

I  have  not  dealt  with  the  question  of  the  effect  of  the  release 
given  at  the  time  of  the  making  of  the  new  contract  by  Hannan 
to  Klipper,  or  the  complainant's  contention  that  usury  had  never 
been  adequately  pleaded,  deeming  the  discussion  of  neitficr  of 
these  questions  necessary  at  this  time  to  the  rletermination  of 
this  case.  A  decree  will  be  advised  in  favor  of  the  complainant 
for  the  amount  appearing  due  on  the  mortgage  under  fore- 
closure, and  costs. 
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Chablks  W.  Norcross 

V. 

Marian  Pearl  Norcross. 

[Decided  May  24th,  1913.] 

1.  In  a  husband's  suit  against  his  wife  for  desertion,  evidence  examined 
and  heldf  that  it  was  not  shown  that  the  desertion  was  obstinate  against 
the  will  of  the  petitioner. 

2.  Although  a  wife  may  without  cause  or  justification  abandon  her 
husband,  the  law  imposes  upon  him  a  duty  to  use  active  efforts  to  termi- 
nate the  separation  by  making  such  advances  or  concessions  as  might 
reasonably  be  expected  to  induce  her  to  return  to  him,  and  he  is  excused 
from  discharging  this  obligation  only  when  it  is  manifest  from  the  facts 
in  the  case  that  .to  do  so  would  be  unavailing. 

3.  Also  held,  upon  the  evidence  that  the  denial  of  the  decree  is  fur- 
ther sustainable  because  of  the  charge  of  willfulness  of  the  supposed 
desertion  as  supported  only  by  the  petitioner's  evidence. 


On  petition  for  divorce.    On  exceptions  to  master's  report. 
Mr.  Francis  V.  Dobbins,  for  the  petitioner. 

Backes,  Y.  C. 

The  parties  to  this  suit  lived  in  Bergen  county  and  were  mar- 
ried in  1901.  They  have  one  child.  In  1910  they  separated. 
The  petitioner  charges  that  at  that  time  the  defendant  deserted 
him,  and  that  her  desertion  was  continued,  willful  and  obstinate 
for  a  period  of  two  years.  The  cause  was  uncontested.  The 
master  to  whom  it  was  referred  reported  adversely  to  the  prayer 
of  the  petition,  assigning  the  reason  that  it  was  not  shown  that 
the  desertion  was  obstinate — against  the  will  of  the  petitioner. 

The  petitioner's  testimony  is  to  the  effect  that  his  wife  was 
fond  of  the  gay  and  forbidden  life,  and  becauso  of  frequent  re- 
proofs she  expressed  her  determination  of  leaving  him,  and 
quickly  put  this  into  action,  notwithstanding  liis  pleas  and  pro- 
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tests.  All  during  the  two  years  of  the  supposed  desertion  the 
petitioner  made  absolutely  no  advances  to  induce  his  wife  to  re- 
turn to  him.  Had  hf  done  so;  had  he  been  solicitous  of  a  rec- 
onciliation, I  am  satisfied  that  the  defendant  would  have 
yielded.  By  the  testimony  of  a  witness  who  crated  some  of 
the  furniture  preparatory  to  her  departure  it  appears  that  the 
defendant  requested  him  to  collect  foi  his  services  from  the  peti- 
tioner, which  the  latter  paid.  During  her  absence  the  defendant 
kept  up  a  correspondence  with  her  husband,  and  it  seems  that  he, 
at  least  upon  one  occasion,  wrote  to  her.  It  may  fairly  be 
gathered  from  the  wife's  letters  that  her  separation  was  in  a 
measure  assented  to  and  acquiesced  in  by  the  jietitioner.  Her 
letters  to  him  indicate  that  the  petitioner  was  not  unwilling  that 
his  wife  should  live  apart  from  him,  and  the  impression  they 
make  upon  me  is  that  if  he  had  made  reasonable  overtures  to 
her  she  would  have  ended  the  separation.  There  is  nothing  in 
the  conduct  of  the  defendant  which  leads  to  the  belief  that  had 
the  petitioner  solicited  her,  he  would  not  have  been  successful  in 
inducing  his  wife  to  rejoin  him.  The  statement  made  by  her  to 
his  solicitor,  that  she  didn't  see  how  she  could  live  with  her  hus- 
band again,  does  not  manifest  obduracy.  The  insinuation  that 
the  defendant  found  marital  solace  in  the  society  of  one  Acker- 
man,  and  that  from  this  it  may  be  assumed  that  the  petitioner's 
efforts  would  have  been  unsuccessful,  finds  no  support  in  the 
record. 

Although  a  wife  may,  without  cause  or  justification,  abandon 
her  husband,  yet  the  law  imposes  upon  him  a  duty  to  use  active 
efforts  to  terminate  the  separation,  by  making  such  advances  or 
concessions  as  might  reasonably  be  expected  to  induce  her  to  re- 
turn to  him.  Boxvlby  v.  Bowlby,  ?5  N.  J.  Eq.  (10  G.  E,  Gr.) 
If06,  And  he  is  excused  from  discharging  this  obligation  only 
when  it  is  manifest  from  the  facts  in  the  case  that  to  do  so  would 
be  unavailing.    Hall  v.  Hall,  65  N.  J.  Eq,  {20  Dick.)  709. 

The  denial  of  a  decree  of  divorce  is  further  sustainable  be- 
cause the  charge  of  willfulness  of  the  supposed  desertion  is  sup- 
ported only  by  the  petitioner's  evidence. 

There  is  corroborating  testimony  that  the  defendant  separated 
from  her  husband,  but  none  that  she  deserted  him.    The  express- 
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man  and  another  who  helped  to  move  the  fumitnre  simply  tell 
of  her  going.  Her  letters  speak  only  that  she  left  her  husband, 
but  what  persuaded  her  to  go,  or  that  it  was  a  willful  abandon- 
ment on  her  part,  does  not  appear  other  than  from  the  lips  of  the 
petitioner. 

The   master's   report   is   confirmed   and   the   exceptions   are 
overruled. 


Martha  P.  Moore  et  al. 

V. 

David  H.  Riddle  et  al. 
[Submitted  May  20th,  1913.    Decided  June  9th,  1913.] 

1.  Complainant  conveyed  land  to  R.,  who  agreed  to  find  a  purchaser 
for  complainant's  property,  under  an  arrangement  with  R.  that  the  title 
sbould  be  placed  in  his  name  so  that  he  could  mislead  an  alleged  friend 
of  R.  into  believing  that  R.  owned  the  property,  so  as  to  in  that  way 
enable  R.  to  borrow  money  from  his  friend  to  purchase  from  complainant, 
or,  as  complainant  also  testified,  so  as  to  enable  R.  to  sell  to  such  friend 
for  complainant's  price,  and  the  deeds  were  recorded,  and  R.  sold  the 
property  to  defendant,  an  innocent  purchaser,  and  did  not  pay  complain- 
ant the  price  according  to  his  agreement  to  do  so  or  return  the  deed 
within  a  week,  but  complainant  waited  three  months  after  conveying 
to  R.  before  taking  any  action. — Held,  that  complainant  was  estopped  as 
against  defendant  from  claiming  that  the  deeds  to  R.  were  void. 

2.  A  seal  is  essential  to  a  deed. 

3.  Under  a  deed  reciting  that  grantor  "set  her  hand  and  seal  the  day 
and  year  first  above  written,"  it  is  presumed  that  a  seal  was  aflSxed  when 
the  deed  was  executed. 

4.  Evidence,  in  a  suit  to  set  aside  a  deed  as  obtained  by  fraud,  held  not 
to  show  that  the  deed  was  not  sealed  when  signed  by  complainant. 

5.  Delivery  is  essential  to  the  validity  of  a  deed. 

6.  Acceptance  of  a  deed  by  grantee  is  essential. 

7.  A  certificate  of  acknowledgment  is  not  essential,  as  between  the 
parties,  to  the  validity  of  a  deed  of  a  feme  sole;  the  purpose  of  such  cer- 
tificate being  to  supply  evidence  of  the  due  execution  of  the  deed  and  to 
enable  it  to  be  recorded. 


Digitized  by  VjOOQIC 


198  CASES  IN  CHANCEEY. 


Moore  v.  Riddle.  82  Eq, 


On  bill,  answers  and  proofs. 

Messrs.  Smith  &  Turner,  for  the  complainants. 

Mr,  Charles  E.  Cook,  Mr,  Andrew  J.  C,  Stokes,  Mr.  Alfred 
B,  Cosey,  Messrs,  Mclosh  &  Morten,  for  the  defendants. 

Backes,  V.  C. 

The  complainant  was  the  owner  of  two  tracts  of  land  in  North 
Brighton,  near  Spring  Lake,  Monmouth  county.  One  was  a 
vacant  lot  on  Ocean  avenue,  the  other  an  unoccupied  cottage 
built  on  two  lots  on  Worthington  avenue.  Three  conveyances 
of  these  lands  made  by  the  complainant  to  Carrie  H.  Riddle 
are  of  record  in  the  Monmouth  county  clerk's  office;  the  first, 
dated  May  3d,  recorded  May  4th,  conveys  so  much  of  the  vacant 
lot  as  lies  west  of  Ocean  avenue;  the  second,  dated  May  3d, 
recorded  May  14th,  conveys  the  remainder  of  this  lot,  known  as 
the  '•bluflfs;"  the  third,  dated  May  21st,  recorded  May  23d,  con- 
veys the  cottage  and  lots.  The  certificates  of  acknowledgment 
bear  the  date  of  the  deeds,  and  were  made  by  one  Housel,  a 
commissioner  of  deeds.  May  9th,  Carrie  H.  Riddle  and  hus- 
band gave  a  mortgage  to  Charles  D.  Schanck  for  $1,250  on  the 
land  described  in  the  first  deed,  and  on  July  27th  following  con- 
veyed it  and  the  'T)luffs"  lot  to  Andrew  J.  C.  Stokes.  May  28th 
the  Riddles  mortgaged  the  cottage  and  lots  to  D.  Craig  Bowne 
to  secure  $1,500,  and  on  July  1st  conveyed  the  equity  to  Charles 
W.  and  Kate  Pastorfield.  The  Pastorfields  on  the  same  day 
mortgaged  this  property  to  Elizabeth  Gleason  for  $1,400,  and 
to  Carrie  H.  Hiddle  for  $300.  The  mortgages  and  deeds  were 
promptly  recorded.  The  bill  is  filed  to  set  aside  these  convey- 
ances and  mortgages  on  the  ground  that  the  deeds  to  Carrie  H. 
Riddle  were  obtained  by  fraud  practiced  on  the  complainant  by 
David  H.  Riddle,  the  grantee's  husband.  The  defendants,  with 
the  exception  of  the  Riddles,  are  all  innocent  purchasers  for 
value.  The  circumstances  attending  the  making  of  the  deeds 
to  Carrie  H.  Riddle  exhibit  remarkable  gullibility  on  the  part  of 
the  complainant.  She  was  anxious  to  sell  her  realty.  David 
H.  Riddle,  a  stranger,  at  first  tendered  his  services  as  a  selling 
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agent.  I^ter  he  told  her  he  had  found  a  man — a  New  York 
friend — ^who  vould  lend  him  the  money  to  buy  it,  and  suggested 
that  she  sell  to  him.  To  this  she  readily  assented,  fixing  the 
price  at  $3,500  for  the  vacant  lot  and  $4,200  for  the  cottage 
and  lots.  She  gave  him  her  title  deeds,  from  which  he  drafted, 
on  printed  legal  forms,  the  three  deeds  to  Carrie  H.  Eiddle, 
which  she  signed  and  handed  to  him.  He  placed  them  of 
record.  The  complainant  is  somewhat  confused  in  her  testi- 
mony regarding  the  inducement  held  out  to  her  by  Riddle  to 
obtain  her  signatures.  She,  in  one  version,  states  that  she  was 
persuaded  to  hand  over  her  muniments  of  title  and  to  execute 
and  deliver  the  deeds,  by  hJs  fanciful  tale  that  the  New  York 
friend  was  reluctant  to  part  with  his  money  because  of  his 
doubts  of  the  values  of  the  properties  at  the  prices  fixed  by  the 
complainant,  and  that  the  myth  might  be  stimulated  into  lend- 
ing him  the  money,  if  it  were  made  to  appear  that  he.  Riddle, 
had  bought  the  property  at  complainant's  figures.  The  other  is, 
that  by  these  same  tokens  the  "friend^^  would  be  persuaded  to 
purchase.  It  is  difficult  to  understand  which  of  these  representa- 
tions, or  if  both,  were  held  out  to  her.  She  says  she  was  deluded 
into  making  the  deeds  for  the  vacant  lot  on  May  3d,  and  notwith- 
standing Riddle's  promise  at  that  time  to  pay  the  consideration 
price  within  one  week  or  to  return  to  her  the  deeds,  and  his 
failure  to  make  good  his  promise,  she,  eighteen  days  afterwards, 
relying  upon  like  representations,  signed  the  deeds  for  the  cot- 
tage and  lots.  From  other  testimony  given  by  the  complainant, 
and  circumstances  in  the  case,  it  is  inferable  that  she  sold  the 
property  to  Riddle,  only  deferring  the  day  of  payment  until  he 
in  turn  could  make  sale.  At  the  time  of  these  transactions  Rid- 
dle gave  to  the  complainant  his  promissory  note  for  $5,500,  pay- 
able in  three  months,  and  one  thousand  shares  of  capital  stock  in 
an  oil  company.  These,  she  says,  were  given  to  her  as  a  guarantee 
for  the  payment  of  the  purchase  price  or  a  return  of  the  deeds. 
About  the  same  time  she  gave  to  Riddle  two  receipts  dated 
May  21st  and  28th,  all  in  her  handwriting,  in  which  she  ac- 
knowledged the  payment  of  $1,000  and  $1,500,  respectively,  and 
in  the  latter  stated  that  it  was  for  ^^payment  on  Spring  Lake 
properties."    To  one  Myers,  a  real  estate  agent  in  Spring  Lake 
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who  had  charge  of  the  renting  of  her  cottages,  she  said  she  had 
sold  it  to  Riddle.  To  a  Mrs.  Weinmiller,  who  intimated  she 
understood  the  property  had  been  sold  to  Biddle,  she  replied 
that  she  had  not  sold  it  to  him  because  he  had  not  as  yet  paid 
her  the  consideration  price.  Another  circumstance  is  that 
Stokes,  the  purchaser  of  the  vacant  lot,  discovered,  in  searching 
the  title,  that  the  "bluffs''  had  been  omitted  from  the  deed  of 
May  3d,  recorded  May  4th,  and  requested  Riddle  to  perfect  the 
title.  The  deed  of  May  3d,  recorded  May  14th,  resulted.  Al- 
though the  complainant  is  insistent  that  she  signed  the  two 
deeds  for  the  vacant  lot  at  one  time  and  the  deed  for  the  cottage 
at  another,  she  manifestly  is  mistaken,  because  she  admits  that 
Riddle  told  her  that  he  had  searched  the  title  and  found  that 
she  had  the  riparian  rights  ("bluffs''),  and  that  he  asked  her 
for  the  deed,  which  fits  into  the  history  as  told  by  Stokes  and 
also  into  the  testimony  of  Housel,  the  conmiissioner,  that  upon 
three  separate  occasions  he,  at  the  request  of  Riddle,  took  the 
acknowledgments  to  the  deeds. 

The  complainant  has  suffered  a  grievous  wrong,  but  her  pre- 
dicament is  due  to  her  own  folly  and  gross  negligence  while  par- 
ticipating with  her  wrong-doer  in  an  effort,  as  she  supposed,  to 
mislead  and  deceive  the  latter's  New  York  friend.  Whatever 
may  have  been  the  guile  of  Riddle,  it  is  apparent  that  the  com- 
plainant purposed  clothing  him  with  the  indicia  of  ownership, 
with  design  that  the  "friend"  should  believe  the  title  of  the 
property  to  be  in  Riddle.  Obsessed  by  this  she  cast  aside  pre- 
caution and,  in  disregard  of  the  dictates  of  common  prudence, 
signed  and  delivered  to  him  what  she  knew  to  be  deeds,  the  legal 
eft'ect  of  which  she  undoubtedly  fully  comprehended,  trusting  to 
his  assurance  that  they  would  not  be  binding,  and  would  be  re- 
turned if  he  were  unsuccessful  in  borrowing  money  on  their 
credit,  or  unable  to  make  sale.  She  made  it  possible  for  Riddle 
to  place  the  deeds  of  record  and  hold  himself  out  to  those  who 
dealt  with  him  as  the  rightful  owner  with  power  to  sell  and 
convey.  The  defendants — innocent  purchasers — parted  with 
their  money,  relying  upon  the  representations  of  Riddle  and  the 
public  records.  Had  the  complainant  exercised  common  sense 
and  ordinary  diligence  even  after  the  delivery  of  the  deeds,  she 
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conJd  have  protected  herself  against  the  conveyances  and  mort- 
gages made  in  July.     Eiddie  had  promised  to  pay*  her  the  con- 
sjderatiooa  price  or  return  the  deeds  within  a  week  after  he  got 
tnem,   but  she  waited  supinely  for  three  months  while  he  traf- 
ficked  with  the  property.     There  is  no  principle  of  equity  bet- 
^r  settled  nor  more  uniformly  enforced  than  '^whenever  one  of 
t^o  innocent  persons  must  suffer  a  loss  by  the  acts  of  a  third, 
^®  who   has  enabled  such  third  person  to  occasion  the  loss  must 
sustain   it."    Or,  as  it  is  sometimes  expressed,  ^'that  as  between 
^^  persons  equally  innocent,  a  loss  resulting  from  the  fraudu- 
^^t  acts  of  another  shall  rest  upon  him  by  whose  acts  or  omis- 
'  ^^s    the  fraud  was  made  possible."     Mr.  Chief-Justice  Holt 
pts^  it  :      "For,  seeing  that  somebody  must  be  the  loser  by  this 
^^^^     it  is  more  reason  that  he  who  employed  and  put  trust 
g.       ^oxiiidence   in   the   deceiver  should  be  the   loser  than   a 
jj^er^x-."     Ealsted  v.  Oolvin,  51  N.  J.  Eq.    (6  Dick,)   S87. 
^^j>l-     ^i^-e  complainant  intended  to  limit  the  operation  of  her 
Bo^^^^^^^  to  Biddle's  supposed  New  YorTc  friend  is  irrelevant. 

C^    "^-    Cole,  51  N.  H.  287, 
^   -v^  ^  Complainant,  however,  contends  that  the  deeds  were  void 
>.      ^^^o,  and   that   she   comes   within   the   exception   to   the 
^^w»    CJ^  the  application  of  the  doctrine  of  estoppel  {Pom.  Eq. 
\^'   {^^  ^^')   §  ^^"^)   l>6cause,  as  she  asserts   {a)   her  signa- 
itire  to  tlie  deeds  was  not,  at  the  time  of  execution,  attested  by 
ft  seal;    {h)  the  name  of  the  grantee  was  erased  and  another 
substituted;    or   (c)   the  deeds  were  misread  to  her  as  io  the 
name  of  the  grantee;    {d)  there  was  no  deliver}^  and  acceptance 
of  the  deeds;    {e)  they  were  not  acknowledged  by  her.     None 
of  these,  however,  is  supported,  other  than  by  the  testimony  of  the 
complainant,  except  the  last  relating  to  the  acknowledgments. 
To  decree  an  annulment  of  deeds,  to  all  appearances  regular  in 
form,  and  executed  under  circumstances  as  these  are  admitted 
to  have  been  made,  on  the  ground  that  they  are  void  (not  void- 
able), requires  more  than  the  uncorroborated  and  doubtful  evi- 
dence of  the  complainant.     She  testified  under  great  stress  of 
self-preservation  and  without  fear  of  contradiction.     Eiddie,  it 
was  stated  at  the  hearing,  is  non  compos  mentis.     That  she  un- 
consciously colored  her  story  and  related  as  facts  matters  w^hich 
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were  but  impressions  created  by  a  sad  retrospection,  is  apparent. 
An  examination  of  her  testimony  demonstrates  this. 

A  seal,  of  course,  is  essential  to  a  deed.  That  it  was  aflBxed 
at  the  time  of  execution  is  presumed  from  the  concluding  wofds 
of  the  deeds,  which  recite  that  the  grantor  "set  her  hand  and 
seal  the  day  and  year  first  above  written."  Dev,  Deeds  §  2Jt.6. 
The  complainant  swears  positively  to  the  absence  of  seals,  but  T 
view  her  statement  as  speaking  a  conviction  rather  than  recollec- 
tion of  the  fact.  One,  at  least,  of  the  deeds  bears  a  printed 
scroll  over  which  is  pasted  a  wafer,  clearly  indicating  that  she 
is  in  error.  Besides,  according  to  her  story,  she  observed  the 
deeds  in  the  most  casual  manner  at  the  time  of  signing.  Her 
declaration  that  she  would  not  have  signed  with  a  seal  is  the 
refrain  of  a  bitter  experience,  and  not  descriptive  of  her  earlier 
attitude,  because  it  i6  evident  that  at  the  time  she  signed  the 
deeds  her  confidence  in  Riddle  was  so  firm  that  a  seal  would 
not  have  checked  her  course.  The  fact  is,  she  was  conscious  the 
papers  she  was  signing  were  deeds.  She  had  previously  trans- 
ferred real  estate  and  knew  the  requirements  of  deeds.  And 
further,  she  intended  that  they  should  be  regarded  as  deeds  by 
the  New  York  friend  to  whom  they  were  to  be  shown.  The 
testimony  does  not  satisfy  me  that  they  were  not  executed 
under  seal. 

The  claim  that  the  name  of  Carrie  H.  Riddle  as  grantee  was 
substituted  for  that  of  her  husband,  is  refuted  by  the  docu- 
ments. The  deeds  are  typewritten;  the  paper  shows  no  traces 
of  erasures,  and  counsel  at  the  hearing  conceded  that  his  client's 
impressions  were  ill-founded. 

It  may  have  been,  as  the  complainant  testifies,  that  the 
grantee's  name  was  misread  to  her  by  Riddle,  he  using  his  own 
name,  but  this  could  have  been  readily  discovered  had  she  exer- 
cised but  ordinary  diligence  and  observed  before  signing.  She 
contented  herself  with  reading  only  the  latter  portion  of  the 
deeds,  and  even  had  she  done  this  with  conmion  care,  it  would 
have  been  disclosed,  in  the  covenants  of  wan^anty,  that  Carrie 
H.  Riddle  was  a  party. 

It  is  urged  that  there  was  neither  delivery  nor  acceptance  of 
the  deeds,  and  consequently  there  was  no  divestiture  of  title. 
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Both  are  indispensable.  Rowley  v.  Bowyer,  75  N,  J.  Eq.  {o 
Buch,)  80;  Skilhnan  v.  Skillman,  15  N.  J.  Eq,  (2  McCa/rt) 
SSS.  The  deeds  were,  in  fact,  handed  by  the  complainant  to 
David  H.  Riddle.  The  conclusion  at  which  I  have  arrived  in 
disposing  of  the  equities  of  these  litigants  makes  it  of  little 
moment  whether  Carrie  H.  Riddle  is  to  be  regarded  as  the  true 
or  as  an  imposed  grantee  to  and  by  whom,  through  the  medium 
of  her  husband,  the  deeds  were  delivered  and  accepted. 

That  the  deeds  were  not  acknowledged  by  the  complainant  is 
affirmed  by  her,  and  in  this  she  is  corroborated  by  the  certifying 
commissioner.     His  explanation  is  that  upon  three  separate  oc- 
casions he  was  called  upon  by  Riddle  to  take  the  acknowledg- 
ments of  the  supposed  grantor  of  the  deeds  in  dispute.     Each 
time  the  woman,  whoever  she  was,  simulated  signing  her  name 
in  his  presence,  although  he  did  not  actually  see  her  write. 
She  was  represented,  but  not  introduced,  to  him  by  Riddle,  as 
Mrs.  Moore,  and  upon  her  acknowledgment,  made  in  response 
to  Riddle's  invitation,  the  commissioner  formally  certified.     He 
was  positive  that  the  woman  was  not  the  complainant.     He  de- 
scribed her  as  of  forty-five   years,   while  the   complainant   is 
seventy.    The  witness  is  disinterested,  and  his  credibility  is  un- 
challeDged.     That  the  complainant  was  impersonated   by   the 
procurement  of  Riddle,  and  the  commissioner  imposed  upon,  and 
that   the  certificates  of  acknowledgment  are  false,  cannot  be 
doubted.    A  certificate  of  acknowledgment  is,  however,  not  es- 
sential to  the  validity  of  a  deed  of  a  feme  sole,  and  forms  no 
part  of  it.     Its  purpose  is  twofold:    to  supply  evidence  of  its 
due  execution  in  lieu  of  direct  proof,  and  to  enoble  it  to  be  re- 
corded.    To  accomplish  the  latter  the  deeds  could  as  well  have 
been  proved  by  Riddle  as  subscribing  witness.     Viewing  them 
as  falsely  certified,  they  are  a  fraud  upon  the  records,  but  their 
validity  as  between  the  parties  and  those  holding  under  them, 
depends  upon  considerations  wholly  aside  from  this  fraud. 

The  principle  on  which  the  complainant  relies  is  illustrated 

in  Russell  v.  American  Bell  Telephone  Co,,  180  Mass.  Jk67,  but 

I  find  nothing  in  the  grounds  assigned  which  relieves  her  of 

the  penaJtjr  of  her  indiscretions.     The  complainant's  conduct 

esiops  her   from  asserting  her  title  as  against  the  innocent  pur- 
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chasers.  The  bill  will  be  dismissed  as  to  all  the  defendants  ex- 
cept the  Riddles.  Carrie  H.  Riddle  will  be  decreed  to  hold  the 
$300  mortgage  in  trust  for  the  complainant. 

The  Pastorfields  answered,  setting  up  their  title  as  innocent 
purchasers,  and  at  the  hearing  were  represented  by  counsel,  al- 
though they  did  not  appear.  Counsel  declined  to  press  the  de- 
fence set  up  by  their  answer,  but  refused  to  withdraw  it.  The 
reason  for  this,  as  stated  by  counsel,  was  that  the  Pastorfields  have 
pending  in  this  court  an  action  against  the  Riddles  to  set  aside 
a  conveyance  given  in  exchange  for  the  property  involved  in 
this  suit.  Success  in  that  action  depends  upon  the  outcome  of 
this  litigation.  I  must,  however,  dispose  of  this  case  upon  the 
pleading  and  proofs  before  me.  They  show  title  in  these  defend- 
ants, and  it  is  not  denied  that  it  was  acquired  innocently  and 
for  value.  If  counsel  will  give  formal  consent  to  that  effect,  I 
will  advise  that  the  deed  to  the  Pastorfields  be  set  aside.  The 
defendants  who  are  dismissed  are  entitled  to  costs. 


Cape  May  Yacht  Club 

V. 

Cape  May  Yacht  and  Country  Club. 

[Argued  June  17th,  1913.     Decided  June  30th,  1913.] 

1.  Under  1  Comp.  Stat.  1010  p.  451  §  112,  providing  that  no  appeal 
from  a  decree  granting  an  injunction  shall  suspend  the  injunction  with- 
out an  order  of  the  chancellor  or  of  the  court  of  errors  and  appeals  for  that 
purpose,  an  injunction,  decretal  or  by  writ,  is  unaffected  by  an  appeal, 
and  a  defendant  desiring  to  be  relieved  from  an  injunction  pending  his 
appeal  therefrom  must  move  for  that  purpose  either  before  the  chancellor 
or  in  the  appellate  tribunal. 

2.  Tihe  issuance  pending  an  appeal  of  an  injunction  restraining  de- 
fendant, a  yacht  club,  in  the  language  of  the  decree  which  enjoins  it 
from  engaging  in  the  enterprise  of  a  yacht  club  under  its  corporate  title, 
and  from  using  a  pennant  so  as  to  mislead  the  public  to  the  detriment  of 
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complainant's  undertaking,  will  not  destroy  the  subject-matter  of  the 
appeal,  for  defendant  may  engage  in  its  enterprise  as  a  yachting  club 
without  advertising  under  the  name  and  pennant  complained  of. 


On  motion  for  a  writ  of  injunction  pursuant  to  decree. 
Messrs.  McCarter  &  English,  for  the  motion. 
Mr,  Lewvi  Starr,  contra. 

Backes^  V.  C. 

The  iinal  decree  in  this  case  enjoins  the  defendant  from  engag- 
ing in  the  enterprise  of  a  yacht  club  under  its  corporate  title,  and 
from  using  a  certain  pennant,  the  former  being  so  near  alike  in 
sound  and  appearance,  and  the  other  in  appearance,  to  the  cor- 
porate title  and  pennant  of  the  complainant,  as  to  mislead  the 
public  to  the  detriment  of  the  complainanf  s  undertaking.  The 
decree  also  directs  a  writ  of  injunction  restraining  the  defend- 
ant in  the  language  of  the  decretal  injunction.  The  issuance  of 
the.  writ  was  stayed  by  the  filing  of  a  notice  of  appeal,  as  pro- 
vided by  rule  150  of  this  court,  Appliciation  is  now  made  non 
obstante  for  the  writ.  It  is  resisted  on  the  ground  that  the  en- 
forcement of  the  writ  will  destroy  the  subject-matter  of  the  ap- 
peal.   This  plea  is  not  available  on  this  motion. 

Following  the  broad  doctrine  laid  down  in  Pennsylvania  Rail- 
road Co.  V.  National  Docks  Railroad  Co.,  51^  N.  J.  Eq.  (9  Dick.) 
647,  which  led  to  much  confusion  of  the  bar  and  occasioned  con- 
siderable construction  by  the  bench,  before  it  was  confined  to  its 
proper  scope  as  illustrated  by  the  chancellor  in  Ashby  v.  Tetter, 
7S  N.  J.  Eq.  {8  Buck.)  173,  the  legislature,  in  1902,  defined  the 
status  of  an  injunction  pending  on  appeal  and  fixed  the  practice 
as  follows: 


"No  appeal  taken  from  an  order  or  decree  granting  an  injunction  shall 
suspend  or  modify  the  operation  of  the  injunction  without  an  order  of 
the  Qhancellor  or  of  the  court  of  errors  and  appeals  for  that  purpose, 
and  such  suspension  or  modification  shall  extend  only  so  far  as  may  be 
necessary  to  preserve  the  subject  of  the  appeal,  and  shall  not  in  any 
case  be  allowed  to  destroy  the  right  established  or  protected  by  the  order 
or  decree  appealed  from."    1  Comp.  Stat.  p.  J^Sl, 


Digitized  by  VjOOQIC 


206  CASES  IN  CHANCEEY. 


Cape  May,  &c.,  v.  Cape  May,  &c.         •  82  Eq. 


The  legislature  thus  declared  that  an  injunction,  decretal  or  by 
writ,  shall  be  in  full  vigor  until  suspended  or  modified.  The 
statute  proscribes  speculation  as  to  its  operation,  and  puts  at  rest 
the  oflSce  of  an  appeal,  and  r^ulates  the  procedure.  Whatever 
may  be  the  effect  of  an  appeal  in  other  cases,  the  legislature  has 
restored  the  salutary  policy  that  an  injunction  must  be  im- 
plicitly obeyed  until  reversed,  or  unless  modified  or  suspended, 
pending  an  appeal,  in  the  manner  prescribed  by  the  feiatute. 
High  Inj,  §  1^1 6,  This  view  assimilates  with  the  practice  pur- 
sued by  Vice-Chancellor  Bergen  in  Johnson  v.  Seabury  and  John- 
son, 01  Atl.  Rep.  5<}3y  and  by  Chancellor  Magie  in  Laird  v.  At- 
laniic  Coast  Sanitary  Co.,  78  N,  J.  Eq.  (S  Buch.)  5.  If  a  de- 
fendant under  restraint  desires  to  be  relieved,  pending  an  appeal, 
he  must  move  for  that  purpose,  eitlier  in  this  or  in  the  appellate 
tribunal.  No  such  application  has  been  made  in  this  case.  On 
the  contrar}-,  the  defendant,  as  it  appeared  at  the  hearing,  has 
disregarded  the  decree  upon  the  assurance  apparently,  that  imder 
rule  150,  a  timely  appeal  suspends  the  process  of  injunction  a8 
well  as  the  injunctive  force  of  the  decree.  For  this  defiance  it  is 
amenable  to  discipline. 

The  provisions  of  rules  118  and  150  of  this  court,  that  process 
shall  not  issue  on  a  final  decree  within  ten  days  of  the  filing 
thereof,  and  not  thereafter,  if  within  the  ten  days  an  appeal  shall 
be  taken,  unless  otherwise  ordered  by  this  court,  or  the  court  of 
errors  and  appeals,  are  concordant  with  the  statutory  regulation. 
These  merely  give  to  a  defeated  litigant  opportunity  to  accom- 
modate himself  to  the  situation  created  by  the  decree,  and  to  a  re- 
view thereof  by  the  appellate  court,  if  he  is  dissatisfied. 

It  is  objected  that  the  issuing  of  the  writ  will  destroy  the 
subject-matter  of  the  appeal.  This  is  a  misconception.  A  com- 
pliance with  its  admonitions  may  have  that  effect,  but  the  de- 
fendant may  have  relief  by  pursuing  the  course  herein  indicated. 

IVeating  the  objection  as  available  at  this  time,  I  regard  it  as 
being  without  merit.  To  prevent  the  defendant,  pending  an  ap- 
peal, from  using  an  identif}ing  title  and  pennant  inhibited  by 
the  decree,  will  not  destroy  the  subject-matter  of  the  appeal.  The 
defendant,  as  a  corporate  body,  and  its  enterprise  as  a  yachting 
club,  and  its  pastimes  and  pursuits  are  not  interfered  with.    The 
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only  thing  enjoined  is,  that  it  shall  not  advertise  under  a  name 
and  pennant  interdicted  by  the  decree.  Upon  an  application  for 
a  modification  or  suspension  of  the  decree,  the  defendant  may 
possibly  be  able  to  submit  additional  reasons  why  there  should  be 
a  stay.     A  writ  will  issue.    Tlie  complainant  is  entitled  to  costs. 


Gboroianxa  Shinnen 

V. 

Morris  Klein  et  ux.,  et  al. 

[Argued  June  24th,  1913.    Decided  July  3d.  1913.] 

1.   In  a  suit  to  foreclose  a  mortgage  on  a  lot  with  a  one  hundred  and 
ten-foot  front,  sixty  feet  of  which  had  been  conveyed  by  the  mortgagor 
to  parties  wiho  gave  a  second  mortgage  thereon,  and  the  remaining  fifty 
feet  of  which  was  subsequently  conveyed  to  S.,  a  decree  pro  confesso  was 
taken  against  all  of  the  defendants,  and  the  suit  was  referred  to  a  master 
to    report  the  amount  due  on  both  mortgages,  their  priority,   and   the 
order  in  which  the  lands  should  be  sold.     The  master  reported  that  the 
lands  of  S.  should  be  first  sold  to  raise  $3,500  to  apply  on  the  first  mort- 
gage, that  the  sixty-foot  lot  should  be  sold,  and  the  proceeds  applied  on 
both  mortgages,  and  that,  if  the  proceeds  of  the  sale  of  such  lot  were  in- 
sufficient to  pay  the  first  mortgage,  the  deficiency  should  be  made  up  from 
the  surplus  realized  from  the  sale  of  the  property  of  S.     S.  excepted  to 
that  portion  of  the  report  requiring  an  appropriation  of  the  proceeds  of 
the  sale  of  his  lands  in  excess  of  $3,500.    It  appeared  that  the  first  mort- 
gage contained  a  clause,  which  was  not  pleaded,  providing  that  the  mort- 
sasees  would  release  the  fifty-foot  lot  upon  the  payment  of  $3,500. — Held, 
that  the  question  raised  by  the  exceptions  could  not  be  determined  with- 
out the  filing  of  a  cross-bill,  since  the  defendants  interested  in  the  sixty- 
foot  lot  had  a  right  to  assume  that  it  would  be  reported  that  the  lands 
should  be  sold  in  the  inverse  order  of  alienation,  and  were  entitled  to 
their  day  in  court  to  controvert  the  equity  asserted  by  S. 

^  2.  The  master  in  so  reporting  the  equity  of  S.  overstepped  the  direc- 
tions of  the  order  of  reference,  and  violated  chancery  court  rule  24,  for- 
bidding the  making  of  a  report  or  decree,  postponing  the  rights  or  claims 
of  a  defendant  against  whom  a  decree  pro  confesso  has  been  taken,  unless 
the  priority  of  the  rights  or  claims  of  such  other  defendant  and  the  facts 
apon  which  it  depends  are  distinctly  set  forth  in  the  bill. 


Digitized  by 


Google 


208  CASES  IN  CHANCERY. 


Shinnen  v,  Klein.  82  Eq, 


On  exceptions  to  master^s  report. 

Mr.  Williatn  M,  Clevenger,  for  the  complainant. 

Messrs.  Bourgeois  &  Coulomb,  for  the  exceptant. 

Backes,  V.  C. 

^his  is  a  foreclosure  bill.  The  allegations  of  the  bill  are  that 
on  November  16th,  1910,  William  Klein  and  David  Miller 
executed  to  the  complainant  a  mortgage  conveying  a  lot  of  land 
fronting  one  hundred  and  ten  feet  on  the  easterly  side  of  New 
Jersey  avenue,  Atlantic  City,  to  secure  the  sum  of  $8,500,  in 
five  years,  with  interest  payable  semi-annually.  On  January 
iGth,  1912,  the  most  northerly  sixty  feet  were  conveyed  to  Sarah 
Hollingshead,  who  made  a  mortgage  thereon  to  secure  the  sum 
of  $3,500,  whicli  mortgage  is  now  held  by  the  estate  of  Peter  B. 
Risley.  She  subsequently  conveyed  the  property  to  Morris 
Klein,  the  present  owner,  against  whom  one  Solomon  Qoldman 
holds  a  judgment.  After  the  making  of  the  Hollingshead  deed 
her  grantors  conveyed  the  remaining  fifty  feet,  and  by  divers 
mesne  conveyance  the  fee  is  now  vested  in  Antonio  S.  Siracusa. 
The  bill  alleges  a  default  in  the  payment  of  an  installment  of 
interest,  and  an  election  by  the  complainant  that  the  full  amount 
is  due  and  payable,  according  to  the  terms  of  the  mortgage.  A 
decree  pro  confesso  was  taken  against  all  of  the  defendants,  and 
it  was  referred  to  a  master  to  ascertain  and  report  the  amount 
due  to  the  complainant  and  the  Eisley  estate,  and  the  priority 
of  their  respective  mortgages,  and  whether  the  mortgaged  lands 
should  be  sold  as  a  whole,  and  if  in  parts,  in  what  order.  The 
master  reported  that  the  lands  of  Siracusa  be  first  sold  to  raise 
$3,500  and  interest,  to  be  applied  in  reduction  of  the  com- 
plainant's debt,  and  that  the  lands  of  Morris  Klein  be  sold  to 
recover  the  balance,  and  also  the  moneys  due  on  the  Risley 
mortgage;  and  if  the  moneys  realized  from  the  sale  of  the 
Klein  property  be  insufiicient  to  pay  the  balance  of  the  com- 
plainant's debt,  that  the  deficiency  be  made  up  from  any  sur- 
plus moneys  realized  from  the  sale  of  the  Siracusa  property. 
Siracusa  excepts  to  that  portion  of  the  report  which  requires  an 
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appropriation  of  the  proceeds  of  the  sale  of  his  lands,  in  excess 
of  $3,500  and  interest,  to  the  payment  of  the  complainant's 
mortgage  in  the  event  of  a  deficiency. 

At  the  hearing  before  the  master  it  appeared  that  the  com- 
plainant's mortgage  contained  a  special  defeasance  clause  in 
these  words: 

"The  party  of  the  second  part  (complainant)  agrees  to  release  so  much 
of  the  above  recited  (mortgaged)  premises,  as  is  covered  by  the  Garrett 
deeds,  the  Mathis  deed  and  the  Mott  deed,  upon  the  payment  of  the  sum 
of  thirty-five  hundred  dollars." 

The  part  of  the  mortgaged  premises  referred  to  is  the  land 
of  Siracusa  who,  at  the  master's  hearing,  offered  to  pay  the 
$3,500  and  interest  in  discharge  of  his  lands  and  now  tenders 
himself  ready  to  pay  the  money  into  court. 

Upon  the  argument  counsel  for  the  complainant  and  ex- 
ceptant requested  a  decision  on  the  question  raised  by  the  ex- 
ception, and  to  this  end  consented  to  waive  all  formality  of 
pleading.  Much  as  I  would  like  to  aid  them,  I  find  it  impos- 
sible to  accommodate  a  judicial  expression  upon  the  issues  in- 
volved in  the  exception  to  those  presented  by  the  bill.  The  mas- 
ter reported  an  equity  not  disclosed  by  the  complainant's  bill 
which,  if  adopted,  would  effect  a  postponement  of  the  rights 
and  claims  of  some  of  the  defendants  as  fixed  by  the  bill.  In 
this  he  overstepped  the  directions  of  the  order  of  reference,  and 
violated  the  provisions  of  rule  24  of  this  court,  which  forbids 
the  making  of  a  report  or  decree  postponing  the  rights  or  claims 
of  a  defendant,  against  whom  a  decree  pro  confesso  has  been 
taken  "unless  the  priority  of  the  rights  or  claims  of  such  other 
defendant,  and  the  facts  upon  which  it  depends  are  distinctly 
set  forth  in  the  bill."  The  bill  of  complaint  is  silent  as  to  the 
special  defeasance  clause,  relating  to  the  exceptant's  land,  and 
of  which  he  now  desires  to  avail  himself.  Xone  of  the  defend- 
ants answered.  Presumably  they  accepted  the  allegations  of  the- 
bill  as  correctly  sotting  forth  the  equities  of  the  parties  and  as- 
sumed, as  tliey  had  the  right  to,  that  they  would  be  reported  in 
the  order  therein  stated.  According  to  these  allegations  it  was 
the  right  of  Morris  Klein,  the  owner  of  the  lands  lastly  con- 
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veyed,  the  Bisley  estate  as  mortgagee,  and  Goldman  as  a  judg- 
ment creditor,  to  have  it  reported  that  the  mortgaged  lands  be 
sold  in  parcels  in  the  inverse  order  of  alienation  and  that  the 
€xceptaut's  premises  be  sold  first,  without  limitation  as  to  the 
appropriation  of  the  proceeds.  If  there  is  a  restriction  as  to 
the  amount  for  which  the  exceptants  land  may  be  called  upon 
to  respond  in  satisfaction  of  the  mortgage  debt,  and  I  am  in- 
clined to  think  there  is,  it  should  have  been  pleaded  in  the  bill 
or  set  up  by  way  of  cross-bill. 

The  defendants  alluded  to  are  entitled  to  their  day  in  court 
to  controvert  the  claim  now  asserted  by  the  exceptant.  A  simi- 
lar equity  was  set  up  by  cross-bill  in  America/n  Net  and  Twine 
Co,  V.  Gitliem,  67  N.  J.  Eq.  (12  Dick.)  539,  and  permitted 
and  directed  to  be  done  in  Hall  v.  Home  Building  Co.,  56  JV.  J, 
Eq.  (11  Dick.)  SOJf. 

The  exception  is  overruled.  No  costs.  A  decree  on  the  re- 
port will  be  denied.  Upon  motion  an  order  will  be  made  set^ 
ting  aside  the  reference  and  the  report.  Leave  will  be  granted 
to  file  a  cross-bill.  If,  however,  Morris  Klein,  the  Risley  estate 
and  Goldman  will  submit  themselves  to  a  decree  on  the  merits 
of  the  exception,  the  exception  will  be  retained  and  disposed  of. 

If  the  complainant  had  pursued  the  practice  laid  down  in 
rules  21  and  22,  which  provide  that  upon  default  the  complain- 
ant may  proceed  ex  parte  without  reference,  or  if  upon  refer- 
ence, then  without  notice  to  the  defendants,  and  had  observed 
the  requirement  of  rule  24,  the  present  diflBculty  would  not  have 
been  encountered. 
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Andebson  Boubgeois 

V. 

BiSLEY  Beal  Estate  Company  et  al. 

[Submitted  July  8th,  1913.    Decided  July  18th,  1913.] 

1.  Evidence  held  to  require  a  finding  that  a  conveyance  of  attached 
land  belonging  to  a  debtor,  filed  for  record  after  the  "  attachment  and 
dated  one  day  prior  to  the  date  of  the  writ,  conveying  the  property  to  a 
corporation,  the  stock  of  which  was  controlled  by  the  debtor's  wife,  was 
fraudulent  as  against  creditors. 

2.  Conveyance  of  property  of  an  insolvent  debtor  to  a  corporation 
formed  by  him  for  the  sole  purpose  of  taking  over  the  property,  the  con- 
sideration of  which  is  tihe  issuance  of  all  the  capital  stock  of  the  com- 
pany, is  void  as  against  creditors. 

3.  Where  attached  property  valued  at  $25,000  was  sold  to  an  attach- 
ing creditor  for  $1,870  under  a  judgment  for  $2,662.34  and  the  creditor 
thereupon  sued  in  equity  to  set  aside  an  alleged  fraudulent  conveyance 
of  the  property  to  a  corporation,  which  conveyance  was  found  to  be 
fraudulent,  he  was  only  entitled  to  the  amount  due  on  his  debt  and  not 
to  the  property,  under  the  rule  that  he  who  seeks  equity  must  do  equity. 


Messrs,  Bourgeois  &  Coulomb,  for  the  complainant. 

3/r.  S.  Cameron  Hinkle  and  Mr,  Ulysses  0,  Styroru,  for  the 
defendants. 

Backes,  V.  C. 

The  original  bill  in  this  ease  was  filed  by  the  above-named  com- 
plainant in  1902.  In  it  he  alleges  that  on  September  16th,  1901, 
the  defendant  Daniel  L.  Risley  was  indebted  to  him  in  the  sum 
of  $2,662.34,  and  to  recover  this  debt  he  caused  a  writ  of  at- 
tachment to  be  issued  out  of  the  circuit  court  of  Capo  May 
county  on  the  following  day,  by  virtue  of  which  the  sheriff  at- 
tached many  and  large  tracts  of  land  in  that  county,  as  the  prop- 
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erty  of  the  debtor.  Subsequently,  other  lands  were  added  to  the 
levy  by  direction  of  the  court.  In  due  time  the  propert}^  was  sold 
by  the  auditor  appointed  in  the  suit  to  the  complainant  on  his 
bid  of  $1,870,  and  after  confirmation  it  was  conveyed  to  him. 
The  bill  further  alleges  that  after  the  attachment  issued,  on  Oc- 
tober 7th,  1901,  Daniel  L.  Eisley  placed  on  record  in  the  clerk's 
office  of  Cape  May  county  a  deed  bearing  date  September  16th, 
1901,  one  day  prior  to  the  issuing  of  the  writ  of  attachment, 
whereby  he  purported  to  convey  to  the  Eisley  Real  Estate  Com- 
pany some  of  the  lands  attached  and  sold  to  the  complainant. 
The  bill  charges  that  this  conveyance  was  made  without  consid- 
eration and  for  the  purpose  of  cheating  and  defrauding  creditors. 
The  prayer  is,  that  it  may  be  decreed  that  (a)  the  defendants 
(Risley  or  the  Risley  Real  Estate  Company)  pay  the  debt;  (&) 
the  deed  be  set  aside;  (c)  the  lands  have  been  sold  by  the  audi- 
tor free  and  discharged  of  said  deed ;  (d)  the  Risley  Real  Estate 
Company  reconvey  the  premises  and  to  deliver  up  the  deed  for 
cancellation.    There  is  also  a  prayer  for  general  relief. 

The  Risley  Real  Estate  Company  answered.  A  default  decree 
was  taken  against  Risley.  After  issue  was  joined  the  complainant 
obtained  leave  to  file  an  amended  or  supplemental  bill.  Instead 
of  doing  either  he  filed  a  bill  styled  "amended  bill"  in  the  name 
of  Annie  Estell  Bourgeois  as  trustee  for  the  complainant,  in 
which  he  repeated  the  statements,  charges  and  prayers  of  the 
original  bill,  with  a  single  variance,  that  the  lands  were  sold  by 
the  auditor  in  attachment  to  the  substituted  complainant,  and 
that  she  holds  them  in  trust  for  the  original  complainant.  An- 
derson Bourgeois  is  made  a  party  defendant  to  the  amended  bill. 
Risley  and  the  Risley  Real  Estate  Company  answered,  not  deny- 
ing the  debt,  admitting  the  making  of  the  conveyance,  but  deny- 
ing the  charge  of  fraud  and  asserting  that  the  grantor  (Risley) 
received  in  payment  for  the  conveyance,  $1,000  in  cash  and  two 
hundred  and  forty  shares  of  the  capital  stock  of  the  Risley  Real 
Estate  Company.  Tlie  cause  lagged  until  1913,  when  it  was 
brought  to  trial.  At  the  conclusion  of  the  testimony,  and  the 
arguments  of  counsel,  it  was  announced  that  a  decree  would  be 
advised  in  favor  of  tlie  complainant. 
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The  testimony  left  no  doubt  that  the  deed  was  a  fraud  upon 
the  complainant  and  was  made  to  put  the  debtor's  property  be- 
yond the  reach  of  creditors.  Eisley  dealt  extensively  in  suburban 
real  estate.  His  scheme  was  to  buy  up  large  tracts  of  shore  and 
near-shore  lands,  subdivide  and  plot  them  into  building  lots  and 
sell  them  on  installment  payments.  He  had  offices  for  the  trans- 
action of  his  affairs  in  a  number  of  cities  throughout  the  country. 
Shortly  before  the  attachment  proceedings  were  begun  he  formed 
the  Eisley  Real  Estate  Company,  with  a  paid  in  capital  of  $1,000.  . 
He  and  two  dunmiies  were  the  incorporators  and  directors.  To 
this  company  he  conveyed  the  property  in  controversy,  receiving 
in  return  the  $1,000  he  paid  (if  he  ever  paid  it)  as  the  paid  in 
and  working  capital  of  the  company  and  two  hundred  and  forty 
shares  of  the  two  hundred  and  fifty  shares  of  the  issued  capital 
stock  of  the  company.  The  two  hundred  and  forty  shares  of  the 
capital  stock  of  the  Bisley  Real  Estate  Company  Risley  immedi- 
ately transferred  to  a  woman,  who  afterwards  (he  was  then  a 
married  man)  became  and  now  is  his  wife.  He  claims  that  he 
sold  them  to  her  for  about  $15,000,  under  an  agreement  which  he 
says  he  had  with  heir  before  the  formation  of  the  company.  For 
this  we  have  only  his  word,  which  is  absolutely  unreliable.  The 
wife,  although  accessible,  was  not  called  as  a  witness.  The  re- 
maining eight  shares  (the  two  dummies  each  held  a  share)  held 
by  him  he  claims  to  have  sold  for  cash.  Risley  continued  in  con- 
trol of  the  company  for  some  time  after  he  parted  with  his  stock ; 
he  claims  it  was  only  in  the  capacity  of  manager  or  sales  agent. 

A  conveyance  of  the  property  of  an  insolvent  debtor  to  a  cor- 
poration formed  by  him  for  the  sole  purpose  of  taking  over  the 
property,  the  consideration  of  which  is  the  issuance  of  all  of  the 
capital  stock  of  the  company,  is  void  as  against  creditors.  Ter- 
hune  v.  Bank,  45  iV.  J.  Eq,  (18  Stew,)  SU;  Montgomery-Webb 
Company  v.  Dienelt,  19  AtL  Rep.  428;  Sullivan  v.  International 
Baking  Co,,  60  N,  J,  Eq.  {15  Dick.)  80;  Van  Campen  v.  Zn- 
gram,  12  Atl.  Rep.  5S7;  First  National  Bank  v.  Trebein  Com- 
pany, 52  N.  E.  Rep.  834-;  Roberts  v.  Hughes  Compa/riy,  83  Atl. 
Rep.  807;  Booth  v.  Bunce,  S8  Am.  Dec.  372;  33  N.  Y.  139. 

The  evidence  also  strongly  indicates  that  the  deed  made  by 
Risley  to  the  company,  although  it  bears  date  September  16th, 
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1901,  was  not  signed  by  him^mtil  long  after  that  time,  and  the 
probabilities  are,  not  until  about  the  date  of  its  lodgment  for 
record,  October  7th.  The  acknowledgment  is  certified  by  a  New 
Jersey  commissioner  residing  in  Philadelphia  as  of  September 
16th,  and  as  having  been  acknowledged  in  Philadelphia,  notwith- 
standing it  appears  pretty  clearly  that  Risley  at  that  time  was  in 
Denver,  Colorado.  The  commissioner  admitted  that  he  some- 
times, for  the  accommodation  of  Risley,  had  executed  certificates 
of  his  acknowledgment  to  deeds  without  requiring  his  presence. 
The  date  in  the  certificate  is  not  of  the  handwriting  of  the  com- 
missioner, nor  is  the  ink  the  same  as  used  by  the  commissioner 
in  his  signature.  The  handwriting  of  the  date  is  strikingly  like 
that  of  Risley,  and  altogether  the  impression  made  is,  that  the 
acknowledgment  was  certified  by  the  commissioner  on  a  blank 
form  of  deed,  which  Risley  afterwards  filled  out  and  had  re- 
corded. Another  significant  fact  is,  that  after  the  date  of  the 
deed,  and  before  it  was  recorded,  Risley  made  numerous  con- 
veyances of  land,  parcels  of  those  embraced  in  the  disputed  deed, 
indicating  that  it  was  not  then  in  existence.  Whether  the  deed 
was  antedated  was  not  necessary  to  be  decided,  but  the  circum- 
stances attending  its  execution  and  recording  serves  in  estab- 
lishing its  fraudulent  character.  The  whole  contrivance  was  a 
palpable  cheat  and  fraud. 

The  complainant  now  insists  that  the  deed  should  be  set  aside 
in  toto,  because  of  the  turpitude  involved  in  its  making,  and  the 
cloud  thereby  created  removed  from  the  title  acquired  by  the 
sale  in  the  proceedings  at  law.  The  property  was  estimated  to 
be  of  the  value  of  $25,000.  Indeed  it  was  stated  by  counsel  that 
the  lands  at  the  time  they  were  seized  and  sold  to  the  complain- 
ant, were  under  contract  of  sale  to  the  customers  of  Risley  iind  the 
Risley  Real  Estate  Company,  upon  which  there  was  due  sums  ag- 
gregating $60,000.  To  grant  the  broad  relief  asked  would  yield 
the  complainant  tenfold  and  more  the  amount  of  the  debt.  It 
would  be  giving  the  spoils  as  well  as  the  fruits  of  the  litigation. 

To  decree  the  lands  absolute  in  the  complainant  would  create 
a  situation  quite  as  iniquitous  and  oppressive  and  as  obnoxious 
to  a  court  of  conscience  as  that  arising  out  of  the  fraudulent  con- 
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duct  of  the  defendants.  Satisfaction  of  the  debt  and  not  pillage 
of  the  debtor's  estate  is  equity's  relief.  Payne  v.  Burks,  Jh  B. 
}fonr.  492. 

The  complainant,  by  virtue  of  the  conveyance  from  the  auditor 
in  attachment,  is  undoubtedly  vested  with  the  legal  title  to  the 
lands  here  involved,  the  possession  of  which  he  might  obtain  by 
pursuing  the  remedies  provided  by  the  law  courts — an  action  in 
ejectment — in  which  perhaps  equity  would  not  interfere  in  behalf 
of  the  particeps  criminis.  Mulford  v.  Peterson,  35  N,  J.  Law 
{6  Vr.)  127;  Mulford  v.  Tunis,  35  N,  J,  Law  {6  Vr.)  256. 
But  when  a  suitor  appeals  to  a  court  of  equity,  he  must  abide 
its  principles  and  submit  himself  to  its  policy  and  practice  before 
relief  will  be  afforded.  "He  who  seeks  equity  must  do  equity'' 
is  a  cardinal  maxim.  Professor  Pomeroy,  in  expressing  its 
meaning,  quotes  an  eminent  judge  thus : 

"The  court  of  equity  refuses  its  aid  to  give  to  the  plaintiff  what  the 
law  would  give  him  if  the  courts  of  common  law  had  jurisdiction  to  en- 
force it,  without  imposing  upon  him  conditions  which  the  court  considers 
he  ought  to  comply  with,  although  the  subject  of  the  condition  should  be 
one  which  the  court  would  not  otherwise  enforce."    Pom.  Ex.  Jar.  §  585. 

And  he  adds : 

"The  rule  may  apply,  and  under  its  operation  an  equitable  right  may 
be  secured  or  an  equitable  relief  awarded  to  the  defendant  which  could 
not  be  obtMned  by  him  in  any  other  manner — that  is,  which  a  court  of 
eqnitj-  iu  conformity  with  its  settled  methods,  either  would  not,  or  even 
could  not  have  secured  or  conferred  or  awarded  by  its  decree  in  a  suit 
brought  for  that  purpose  by  him  as  the  plaintiff."    Ihid.  §  S86. 

In  Doughty  v.  Doughty,  10  N.  J.  Eq.  (2  Stoch.)  ^^7,  Chan- 
cellor Williamson,  in  applying  this  doctrine,  sa\s: 

"One  acknowledged  principle  on  which  courts  of  equity  give 
relief  is  to  prevent  an  advantage  gained  at  law  from  being  used 
against  conscience." 

A  conveyance  made  in  fraud  of  creditors  was  at  the  common 
law,  and  is  by  statute,  absolutely  void  as  against  creditors.  But 
it  is  void  only  as  against  those  creditors  who  attack  it.  and  then 
only  to  the  extent  of  their  debts.  20  Cyc.  819,  821;  Tudor  v. 
Tudor,  SO  Vt. 
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A  purchaser  under  an  execution  sale  at  law  who  invokes  equity 
jurisdiction  to  set  aside  a  fraudulent  deed  which  interferes  with 
his  legal  title,  derives  his  rights  from  and  is  limited  to  those  of 
the  creditor.    Smith  v.  Espy,  9  N.  J.  Eq.  {1  Stock.)  160. 

When  tlie  execution  creditor  is  the  purchaser  he  will  not  be 
permitted  to  retain  advantage  of  a  sale  at  law  when  to  do  so 
would  be  inequitable.    Payne  v.  Burks,  supra. 

In  S7nith  v.  Vreeland,  16  N.  J.  Eq.  (1  C.  E.  Gr.)  198,  Chan- 
cellor Green,  in  dealing  with  a  situation  somewhat  similar  to 
Ihe  one  sub  judice,  says: 

"He  (the  complainant)  now  asks  this  court,  by  its  decree,  to 
declare  the  previous  conveyances  fraudulent,  and  thus  confirm 
his  title.  The  balance  due  on  his  judgments  at  the  time  of  the 
sale  amounted  to  about  three  hundred  dollars.  The  value  of  the 
property,  according  to  the  testimony  of  his  witnesses,  was  $3,- 
000,  exceeding  by  about  thirteen  hundred  dollars,  the  amount 
of  the  encumbrances  upon  it.  *  *  *  All  that  the  complain- 
ant can  ask  in  equity  is  that  his  debt  shall  be  paid.  If  his  legal 
rights  are  more  extensive,  they  must  be  enforced  at  law  without 
the  aid  of  this  court.  Though  he  has  acquired  a  legal  advan- 
tage over  the  prior  judgment  of  the  defendant,  there  is  no 
reason  why  he  should  be  permitted  to  speculate  upon  that  ad- 
vantage at  the  expense  of  the  defendant." 

In  Kinmonth  v.  White,  61  N.  J.  Eq.  (16  Dick.)  868,  Vice- 
Chancellor  Pitney,  in  marshaling  assets  in  a  contest  as  between 
judgment  creditors,  says: 

"It  was  at  the  option  of  the  judgment  creditors  either  to  pro- 
ceed at  law  and  sell  the  land  and  test  the  validity  of  the  convey- 
ances by  an  action  of  ejectment,  or  to  first  file  their  bills  in  this 
court  to  procure  a  declaration  that  the  conveyances  were  void, 
and  then  to  sell  the  lands  for  the  payment  of  the  debts.  *  ♦  ♦ 
And  if,  in  such  case,  after  purchasing  at  sheriff's  sale,  without 
resorting  to  ejectment,  he  came  into  this  court,  as  he  might  do, 
to  have  the  title  derived  under  the  sheriff's  deed  declared  valid, 
this  court  granted  relief  only  upon  condition  that  he  should 
give  credit  on  his  judgment  for  the  fair  value  of  the  land." 

In  Campbell  v.  Weber,  80  N.  J.  Eq.  {10  Bxich.)  553,  the  court 
of  errors  and  appeals  plainly  intimated  its  views  of  the  status  of 
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a  fraudulent  grantee  when  attacked  by  a  judgment  creditor. 
In  that  case  a  judgment  debtor  conveyed  lands  to  his  wife, 
through  an  intermediary,  in  fraud  of  creditors,  and  in  setting 
the  deed  aside,  Vice-Chancellor  Walker  expressed  himself,  that 
the  present  estate  of  the  wife  "must  be  swept  away  from  her  be- 
cause it  rests  upon  the  conveyances  made  to  defraud  the  com- 
plainant, a  creditor;  so  much,  at  least,  as  is  necessary  must  be 
swept  away,  but  the  balance,  if  any,  will  be  hers."  In  affirming 
the  decree  the  court  of  errors  and  appeals  took  exception  to  this 
language,  saying:  "We  prefer  to  say  that  she  took  an  estate  in 
fee-simple,  subject  to  the  right  of  the  judgment  creditor  to  have 
the  conveyance  treated  as  void  as  against  his  debt," 

This  is  to  be  regarded  as  a  declaration  that  the  fraudulent 
creditor's  status  is  not  to  be  disturbed  more  than  is  necessary  to 
make  the  creditor  whole. 

In  Mi/hr  v.  Jamison,  26  N,  J.  Eq.  {11  C.  E.  Or,)  W-i-  (re- 
versed on  the  facts,  27  N,  J.  Eq,  {12  C.  E,  Or.)  586),  Chancel- 
lor Runyon  set  aside  absolutely  a  fraudulent  conveyance  at  the 
instance  of  a  creditor — purchaser  at  an  auditor's  sale.  The 
opinion  does  not  disclose  that  the  question  of  the  defendant's 
equities  was  raised. 

In  Hildreth  v.  Sands,  2  Johns,  Ch,  35,  Chancellor  Kent  set 
aside  a  similar  deed,  saying: 

"There  can  be  no  doubt  but  that  the  plaintiflP,  as  a  purchaser 
imder  "VMiitneys  judgment,  is  entitled  to  all  of  the  relief  that 
the  creditor  himself  would  have  been  entitled  io,  for  he  stands 
in  his  place,  and  is  armed  with  his  rights;  and  though  he  be  a 
purchaser  at  a  very  low  price,  yet  it  was  a  fair  purchase  in  the 
regular  course  of  law,  and  it  was  owing  to  the  unwarrantable 
act  of  the  debtor  himself  in  throwing  a  cloud  over  the  title  that 
bis  property  was  thus  sacrificed.  It  does  not  become  the  parties 
to  the  fraudulent  deed  to  complain  of  the  plaintiff's  cheap  pur- 
chase. However  it  may  be  regretted  that  the  property  has 
yielded  but  a  very  small  compensation  to  the  creditors,  this  fact 
cannot  interfere  with  the  question  of  right.  The  auction  price 
was  an  accidental  thing,  growing  out  of  the  peculiar  circum- 
stances of  this  case,  and  affects  only  the  parties  concerned;  but 
whether  such  a  fraudulent  conveyance  shall  stand  or  fall  is  a 
question  deeply  interesting  to  the  whole  community." 
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That  case  has  a  marked  distinction  from  the  one  under  con- 
sideration. There  the  complainant  was  a  stranger  to  the  pro- 
ceedings ;  he  was  a  purchaser  at  a  public  sale  and  the  policy  of 
encouraging  attendance  at  public  auctions  in  the  execution  of 
judgments  was  applied  and  upheld.  Besides,  it  is  difficult  to  see 
how  the  equities,  such  as  are  raised  in  this  case,  could  have  been 
there  adjusted. 

It  seems  to  me  that  the  complainant  must  be  content  with  the 
grant  of  that  prayer  for  relief  which  asks  that  ^^the  defendants 
pay  the  debt.^^ 

The  complainant  is  entitled  to  a  decree  setting  aside  as  void 
the  deed  from  Bisley  to  the  Bisley  Eeal  Estate  Company,  with 
costs.  If  the  defendants  shall  pay  to  the  complainant,  and  the 
applying  creditors  in  attachment,  their  debts  pursuant  to  the 
decree,  the  complainant  will  be  ordered  to  surrender  his  title. 
The  defendant  will  be  entitled  to  credit  upon  the  debts  to  the 
amoimt  of  money  realized  from  the  sale  in  the  attachment  pro- 
ceedings of  lands  other  than  those  embraced  in  the  fraudulent 
deed. 

Application  may  be  made  for  counsel  fees. 


Vincent  Camovito 

v. 

Jennie  L.  Matthews  et  al. 

[Submitted  July  24th,  1913.    Decided  July  24th,  1913.] 

1.  A  restrictive  covenant  that  all  buildings  and  additions  on  tihe  land 
conveyed  erected  by  the  grantee,  his  heirs  and  assigns  should  be  set  back 
on  a  line  with  other  buildings  on  the  same  side  of  the  street,  should  be 
construed  as  prospective  and  ambulatory  in  its  operation  and  application, 
meaning  that,  whenever  a  building  line  should  be  created  by  erections 
of  neighboring  owners,  the  covenantor  and  his  successors  in  title  could 
accommodate  themselves  to  that  line. 


Digitized  by  VjOOQIC 


MAY  TEEM,  1913.  219 


12  Buck.  Camovito  v.  Matthews. 


2.  A  restrictive  covenant  provided  that  all  buildings  ai^  additions  which 
the  grantee,  his  heirs  and  assigns  should  erect  on  the  property  should  be 
set  back  on  a  line  with  the  other  buildings  on  the  same  side  of  the 
street — Held,  that  the  covenant  was  at  least  ambiguous,  and  would  not 
be  enforced  in  equity  as  against  one  desiring  to  construct  a  business 
building  on  the  street  line  after  the  locality  had  changed  from  residential 
to  commercial,  and  nearly  all  the  buildings  devoted  to  business  were  con- 
structed on  the  street  line. 


On  bill,  answer,  replication  and  proofs. 

Mr.  Halsted  H,  Wamright  and  Mr,  Frank  8.  Katzenbach, 
Jr.,  for  the  complainant. 

Mr.  Wilfred  H.  Jayne,  Jr.,  and  Mr.  R,  Ten  Broeck  Stout,  for 
the  defendants. 

Bagkes,  V.  C. 

This  is  a  bill  to  enforce  a  restrictive  covenant.  In  1892  Mur- 
ray D.  Stout,  conveyed  a  vacant  lot  fronting  one  hundred  feet 
on  the  easterly  side  of  Clifton  avenue  (comer  of  Fourth  street), 
Lakewood,  Xew  Jersey,  to  Peter  W.  Fick.  The  deed  contained 
this  covenant: 

"All  buildings  and  additions  thereto  which  the  said  party  of  the  second 
part,  bis  heirs  and  assigns  ahall  erect  or  cause  to  be  erected  at  any  time 
now  or  hereafter  will  be  set  back  on  a  line  with  the  other  buildings  on  the 
same  side  of  the  aforesaid  avenue  and  street/' 

The  covenant  was  not  one  of  a  community  scheme.  By» 
divers  mesne  conveyances  the  complainant  and  Jennie  L.  Mat- 
thews, defendant,  are  each  owners  of  fifty  feet  frontage  of  this 
land.  The  defendant's  title  was  the  first  taken  from  the  cove- 
nantor. At  the  time  the  covenant  was  made  there  were  but  two 
or  three  buildings  on  the  east  side  of  Clifton  avenue.  These  set 
back  from  the  street  line  approximately  thirteen  feet.  Former 
owners  erected  buildings  on  the  lands  of  the  complainant  and  de- 
fendant in  about  the  same  range,  which  are  now  used  as  stores 
with  dwellings  overhead.  Trade  has  pushed  itfi  way  up  along 
Clifton  avenue,  so  that  at  the  present  time  the  locality  of  the  de- 
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fendant^s  property  is  more  commercial  than  residential,  and 
nearly  all  of  the  buildings  devoted  to  business  are  built  out  to 
the  street  line.  In  keeping  with  them  the  defendant  is  build- 
ing and  extending  her  store  to  the  street  line  of  Clifton  avenue. 
The  complainant,  who  evidently  is  not  inclined  to  keep  up  with 
the  progress  of  the  neighborhood,  seeks  to  restrain  her  by  an 
enforcement  of  the  covenant  of  their  predecessor  in  title.  As  I 
view  the  covenant  it  is  prospective  and  ambulatory  in  its  opera- 
tion and  application.  Its  meaning  is  that  wherever  the  build- 
ing line  should  be  created  by  erections  of  neighboring  owners, 
to  that  line  the  covenantor  and  his  successor  in  title  could  ac- 
commodate themselves.  No  other  reasonable  construction,  it 
seems  to  me,  can  be  given  to  the  covenant.  The  contention  of 
the  complainant  that  the  covenant  relates  to  the  line  of  the  two 
buildings  then  (1892)  on  the  east  side  of  Clifton  avenue 
(Palmer  .House  and  Brown^s  store)  is  not  impressive. 

There  is,  however,  another  consideration  which  precludes  re- 
lief to  the  complainant.  The  covenant  is  at  least  vague  and 
ambiguous.  Courts  of  equity  do  not  aid  one  man  to  restrict 
another  in  the  uses  to  which  he  may  put  his  property  unless  the 
right  to  such  aid  is  clear,  and  in  cases  when  the  right  of  the 
complainant  to  relief  by  the  enforcement  of  a  restrictive  cove- 
nant is  doubtful  "to  doubt  is  to  deny."  Fortesque  v.  Ca/rroll, 
76  N.  c7.  Eq.  {6  Buck,)  583;  Rowland  v.  Andi^us,  81  N.  J.  Eq. 
(11  Buck.)  175, 

The  bill  will  be  dismissed,  with  costs. 
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Richard  Yetman 

V. 

Jackson  Hedgeman  et  al. 

[Argued  July  21st,  1913.    Decided  August  7th,  1913.] 

1.  Where  a  husband  pays  the  purchase  price  of  land  which  he  pro- 
cares  to  be  conveyed  to  his  wife,  it  will  be  presumed  that  he  intended  a 
gift  to  or  settlement  on  iher,  and  not  a  resulting  trust,  to  rebut  which 
presumption  proof  of  circumstances,  certain,  definite,  reliable  and  con- 
vincing, must  be  introduced,  leaving  no  reasonable  doubt  as  to  the  inten- 
tion of  the  parties. 

2.  In  a  suit  by  a  husband  to  enforce  a  resulting  trust  of  land  pur- 
chased by  him  and  conveyed  to  his  wife,  evidence  that  after  such  convey- 
ance she  acknowledged  by  words  and  acts  that  she  held  the  land  in  trust, 
and  that  it  was  not  the  intention  of  the  parties  that  the  deed  should 
operate  as  a  gift  to  iher,  was  admissible. 

3.  Where  land,  purchased  and  paid  for  by  a  husband,  was  conveyed  to 
his  wife,  evidence  held  to  require  a  finding  that  a  resulting  trust  for  the 
busband^s  benefit  was  intended,  and  not  a  gift  to  the  wife. 

4.  Since  a  resulting  trust  must  arise  at  the  instant  the  deed  is  taken 
and  the  legal  title  vested  in  the  grantee,  and,  in  order  to  determine  the 
existence  of  such  a  trust,  the  situation  when  the  title  passed  is  the  con- 
trolling factor,  a  subsequent  pajrment  of  purohase-money  will  not  by  re- 
lation attach  a  resultilng  trust  to  the  original  purchase. 

5.  Where  a  husband  purchased  real  property,  paying  a  portion  of  the 
consideration,  contracting  to  pay  the  balance,  and  assuming  mortgages 
thereon,  and  had  the  title  conveyed  to  the  wife,  but  not  intending  a  gift 
to  or  settlement  on  her.  he  being  bound  to  make  the  subsequent  pay- 
ments of  the  purchase  price,  such  payments  made  after  the  legal  title 
vested  in  the  wife  took  effect  by  relation  as  of  the  time  the  title  passed^ 
and  were  available  to  establish  a  resulting  trust. 


On  bill,  answer,  replication  and  proofs. 

Mr.  William  A,  Coddington,  for  the  complainant. 

J/r.  Alfred  B.  Cosey,  for  the  defendants. 
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Backes,  V.  C. 

The  bill  of  complaint  alleges:  That  the  complainant  pur- 
chased a  house,  No.  616  East  Third  street,  and  the  lot  adjoining, 
in  Plainfield,  New  Jersey,  the  title  whereof  was  taken  in  the 
name  of  his  wife,  Sarah  H.  Letman;  that  the  wife  is  now 
deceased,  without  having  had  children  by  the  complainant,  leav- 
ing a  brother  and  sisters,  and  children  of  deceased  sisters,  the 
defendants  in  tnis  cause,  who  claim  the  property  by  inheritance; 
that  Sarah  was  the  complainant's  second  wife;  that  he  had 
children  by  a  former  wife;  that  the  complainant  and  Sarah 
discussed  the  matter  of  the  purchase  of  the  property,  and  wanted 
it  30  held  that  it  could  be  held  and  enjoyed  by  them  and  the 
survivor  of  them  during  their  joint  and  several  lives;  that 
the  complainant  and  his  wife  were  ignorant  of  the  law  in  sudi 
matters  and  they  conceived  and  understood  the  law  to  be,  that 
if  the  deed  for  the  said  premises  should  be  made  to  the  wife, 
that  the  enjoyment  of  the  said  premises  would  then  be  secured 
to  her  during  her  life,  and  if  she  should  predecease  the  com- 
plainant, that  then  he  would  take  the  absolute  title  by  inher- 
itance from  his  said  wife;  that  acting  under  such  misappre- 
hension of  the  law,  they  took  the  title  in  the  name  of  the  wife; 
that  the  consideration  of  $1,600  was  paid  by  the  complainant. 
The  original  prayer  was  that  the  lands  and  premises  might  be 
decreed  to  be  the  absolute  property  in  fee-simple  of  the  com-, 
plainant.  As  amended  it  prays  that  the  deed  be  reformed  so 
that  it  should  read 

"unto  the  said  Sarah  H.  Yetman  for  life  and  then  unto  the  said  Richard 
Yetman.  his  heirs  and  assigns,  to  the  only  proper  benefit  and  behoof  of 
the  said  Richard  Yetman,  his  heirs  and  assigns  forever,  *  *  *  and 
that  the  said  lands  and  premises  be  determined  to  be  the  absolute  prop- 
erty of  the  said  Richard  Yetman  in  fee." 

There  is  also  a  prayer  for  general  relief.  The  bill  in  reality 
is  one  to  establish  a  resulting  trust  of  the  fee  in  remainder,  and 
the  cause  was  tried  upon  that  theory.  If  necessary  the  prayer 
may  be  further  amended.  The  prayer  as  it  stands,  instead  ^f 
asking  generally  that  a  trust  be  declared,  prays  one  of  the 
courses  by  which  relief,  as  of  a  resulting  trust,  may  be  eflfected, 
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and  in  conjunction  with  the  prayer  for  general  relief,  it  may  be 
sufficient.  The  allegation  of  the  bill  that  the  title  was  taken  in 
the  name  of  the  wife,  because  of  a  mutual  mistake  of  the  law  i« 
not  pleaded  as  a  substantive  cause  for  action,  but  is  to  be  re- 
garded as  a  statement  manifesting  the  inteutian  of  the  parties, 
and  an  appeal  for  relief  on  that  score  is  not  now  entertained, 
although  under  some  circumstances  it  might  and  ought  to  be 
favorably  considered. 

Assuming,  and  which  I  find  to  be  the  fact  as  will  hereafter 
appear,  that  the  complainant  paid  the  purchase  price,  he  is  at 
the  outset  confronted  by  the  presumption  that  he  paid  it  and 
caused  the  fee  to  be  vested  in  his  wife,  as  a  gift  or  settlement 
upon  her,  and  to  overcome  this  presumption  the  proof  must  be 
equally  satisfactory  and  explicit  with  the  proof  required  to  es- 
tablish a  resulting  trust,  and  the  circumstances  relied  upon  must 
be  certain,  definite,  reliable  and  convincing,  leaving  no  reason- 
able doubt  as  to  the  intention  of  the  parties.  Peer  v.  Peer^  11 
N.  J.  Eq.  (3  Stock.)  iS2;  Read  v.  Huif,  iO  N.  J.  Eq.  (IS 
Stew,)  229;  McOee  v.  McQiRe,  81  N.  J.  Eq.  (11  Buck.)  190. 

When  lands  are  purchased  by  one  person,  who  pays  the  pur- 
chase price,  and  they  are  conveyed  to  another  person  who  is  a 
stranger,  a  trust  in  the  lands  is  implied  or  results  in  favor  of 
him  who  has  paid  the  consideration.  But  where  a  husband  pur- 
chases and  pays  for  lands  and  takes  the  title  in  the  name  of  his 
wife,  such  a  trust  does  not  necessarily  result.  On  the  con- 
traiy,  a  presumption  arises  that  the  husband  has  caused  the 
conveyance  to  be  made  to  his  wife  by  way  of  a  settlement  upon 
her.  Such  a  presumption  may  be  rebutted  and  overcome  by 
proof  of  facts  accompanying  the  transaction  which  show  that 
the  intention  of  the  parties  was  that  the  lands  should  not  be 
held  by  the  wife  as  settled  upon  her,  but  in  trust  for  the  hus- 
band. Her  subsequent  acknowledgment  and  recognition  by 
words  or  acts  may  be  given  in  evidence.  If  from  all  the  evi- 
dence it  is  clear  that  the  presumption  of  settlement  is  rebutted 
a  trust  will  then  result  which  can  be  enforced.  Duvale  v.  Du- 
vale,  66  N,  J.  Eq.  {11  Dick.)  376. 

In  the  final  analysis,  the  question  "whether  a  purchase  in 
the  name  of  a  wife  is  a  settlement  or  not,  is  a  question  of  pure 
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intention,  though  presumed  in  the  first  instance  to  be  a  pro- 
vision and  settlement,  but  any  antecedent  or  contemporaneous 
acts  or  facts  may  be  received,  either  to  rebut  or  support  the 
presumption"  (Persons  v.  Persons,  25  N.  J.  Eq.  (10  C,  E.  Or.) 
250) ;  as  well  as  declaration  against  interest  by  the  grantee. 
Duvale  v.  Duvale,  aupra. 

The  facts  admitted  are  these:  March  21st,  1899,  the  com- 
plainant entered  into  a  contract  in  writing  with  one  Philip 
Cottrell  to  buy,  and  to  pay  therefor  $1,550,  a  lot  upon  which 
the  house  stood.  Two  hundred  dollars  was  paid  down,  and  it 
was  agreed  that  $15  per  month  with  interest  was  to  be  paid 
until  the  debt  was  reduced  to  $800,  at  which  time  a  deed  was 
to  be  delivered  and  a  mortgage  taken  for  the  balance.  In 
March,  1900,  the  complainant  bought  from  the  same  party  a 
strip  of  land  adjoining*  for  which  $50  was  paid  at  the  time. 
The  installments  with  interest  were  paid  with  regularity  imtil 
the  debt  was  reduced  to  $1,000,  when  by  deed  dated  June  6th, 
1902,  Cottrell  and  wife  conveyed  both  lots  to  Sarah,  the  com- 
plainants wife.  A  mortgage  was  given  for  the  amount  of  the 
unpaid  purchase  price.  Later  the  debt  was  reduced  to  $800, 
and  a  new  mortgage  for  that  sum  was  made  in  1905.  In  the 
early  part  of  1905  the  house  and  furniture  were  partially  de- 
stroyed by  fire.  Prom  the  insurance  the  sum  of  $1,725  was 
realized,  a  portion  of  which  was  used  to  rebuild  the  house,  and 
to  replace  the  furniture;  the  surplus  was  applied  towards  the 
redemption  of  the  mortgage,  which  was  eventually  paid  in  1909 
and  canceled  of  record. 

There  is  some  dispute  as  to  whether  the  complainant  paid 
the  purchase  price.  That  the  complainant  paid  the  initial  sums, 
amounting  to  $250,  there  can  be  no  doubt.  As  to  the  payments 
of  the  installments,  and  those  in  liquidation  of  the  mortgages, 
it  is  claimed  that  Sarah  made  contributions  out  of  her  earnings 
as  a  laundress.  The  complainant  as  a  coachman  earned,  be- 
side his  keep,  approximately  forty-five  dollars  per  month,  which 
on  pay  day  he  handed  to  his  wife.  In  this  the  complainant  is 
corroborated  by  his  two  children,  and  by  admissions  of  his  wife, 
testified  to  by  a  number  of  witnesses.  With  this  money  she  ran 
the  home  and  paid  oflf  the  debt  on  the  house.     Although  Sarah 
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was  at  all  times  in  delicate  health,  she  performed  her  house- 
hold duties,  and  occasionally  earned  a  little  money  by  going  out 
at  day  work  and  doing  some  laundry.  What  she  did  with 
it  does  not  appear,  but  it  may  be  assumed  that  she  used  it  in 
common  with  her  husband's  earnings  in  running  the  household. 
The  complainant  left  the  management  of  the  finances  to  his 
wife.  Indeed,  because  she  had  some  education,  and  he  was 
illiterate,  he  confided  all  of  his  business  affairs  to  her,  and  as  I 
view  the  situation  and  conduct  of  the  couple,  it  is  not  to  be 
otherwise  considered  than  that  the  moneys  which  Sarah  used 
in  making  the  installment  payments  on  her  husband's  contract, 
and  the  subsequent  payments  on  the  mortgage  debt  were  the 
moneys  of  the  complainant.     He  paid  the  purchase  price. 

Some  of  the  purchase-money  was,  however,  paid  by  the  com- 
plainant after  the  grant  to  his  wife.  It  is  a  well-settled  prin- 
ciple that  a  subsequent  payment  of  purchase-money  will  not  by 
relation  attach  a  resulting  trust  to  the  original  purchascj  for  a 
resulting  trust  arises  from  the  fact  that  the  money  of  the  real 
and  not  the  nominal  owner  formed  the  consideration  of  the  pur- 
chase at  the  time  and  became  converted  into  land  (Ostheimer 
V.  Single,  78  N.  J,  Eq.  (8  Buck,)  589),  and  also  that  a  resulting 
trust  must  arise  at  the  instant  the  deed  is  taken,  and  the  legal 
title  is  vested  in  the  grantee,  and  the  situation  of  the  transac- 
tion when  the  title  passed  is  to  be  looked  to,  and  not  the 
situation  preceding  or  following  that  time.  Krauth  v.  Thiele,. 
45  N.  J.  Eq,  {18  Stew,)  Jfil.  By  the  contract  for  the  pur- 
chase of  the  house-lot  the  complainant  became  personally  bound 
to  pay  $1,550.  The  installment  payments  until  the  amount  was 
reduced  to  $1,000  are  to  be  regarded  as  having  been  paid  by 
him  in  pursuance  of  his  legal  obligation,  notwithstanding  Sarah 
may  have  mingled  her  mite  with  his  money.  And  this  holds 
true  with  reference  to  the  moneys  paid  in  satisfaction  of  the 
mortgages,  because  the  complainant  (with  Sarah)  bound  him- 
self by  bond  to  pay  the  debt  secured  by  the  mortgages.  So  that 
if  these  dealings  had  been  between  strangers  a  resulting  trust 
would  have  arisen,  not  only  to  the  extent  of  the  purchase-money 
paid  up  to  the  time  the  legal  and  equitable  title  took  different 
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directions  {Krauth  v.  Tliiele,  supra;  Gviler  v.  Tuttle,  19  N.  J. 
Eq,  {Jf.  C.  E.  Or.)  5^9),  but  also  as  to  the  moneys  paid  after- 
wards ;  for  payment  of  the  purchase  price  made  after  the  legal 
title  is  vested  in  pursuance  of  an  antecedent  or  contemporaneous 
legal  obligation  is  payment  as  of  the  time  the  title  passed.  It 
is  not  necessary  that  the  consideration  should  be  paid  m  specie, 
but  anything  representing  it,  conaing  from  or  in  behalf  of  the 
cestui  que  trust,  will  be  equally  available  to  protect  the  bene- 
ficial interest.  The  cases  which  declare  the  unavailability  of 
subsequent  payments  have  reference  to  such  as  are  made  pur- 
suant to  arrangements  concocted  after  the  conveyance  had  been 
made  and  consummated.  Lownsbury  v.  Purdy,  16  Barb.  376; 
affirmed,  18  N.  Y.  515;  Orwy  v.  Jordan,  87  Me.  UO;  Gilchrist 
V.  Brown,  165  Pa.  St.  275;  Scamn  v.  Scawin,  1  Younge  & 
C.  65.  Or  the  subsequent  pajnnent  of  the  mortgage  may  be 
regarded  as  an  enlargement  of  the  trust  estate.  Perry  on  Trusts 
§  183. 

A  more  troublesome  topic  involves  the  intention  of  the  parties 
and  whether  the  proof  overcomes  the  presumption  of  a  gift  or 
settlement.  The  complainant  testified  that  he  and  his  wife  had 
frequently  talked  the  matter  over,  and  they  concluded  that  be- 
cause he  had  children,  and  she  had  none,  if  the  conveyance  were 
to  be  made  to  him,  the  children  could,  after  his  death,  put  her 
out  of  doors,  and  because  of  this  they  arranged  that  the  title 
should  be  taken  in  her  name,  for  her  protection,  upon  the  under- 
standing that  after  they  were  both  dead,  the  property  was  to 
pass  to  his  children;  that  it  was  to  be  a  home  for  both  as  long 
as  they  lived,  and  then  it  was  to  go  to  his  children,  and  that  by 
the  deed  taken  in  her  name,  he  thought  he  was  accomplishing 
this  result.  The  rest  of  the  proof  relates  to  admissions  made 
by  Sarah.  The  daughter  of  the  complainant,  Elizabeth  Mayse, 
says  that  Sarah  often  told  her,  and  she  heard  it  discussed  be- 
tween her  parents, 

"that  the  place  belonged  to  them,  was  hers  and  papa's  as  long  as  they 
lived,  and  if  she  was  the  first  to  go,  it  would  be  papa's  as  long  as  he  lived, 
and  if  papa  was  the  first  to  go,  it  was  to  be  mama's  as  long  as  she  lived, 
and  at  the  end  of  their  lives  it  belonged  to  us  (his  children)." 
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The  son,  Edward,  says  that  Sarah  told  him 

"that  she  had  the  place  in  his  (father's)  name  and  her  name;  that  she 
had  it  in  iher  name  for  protection  ♦  ♦  ♦  she  had  things  fixed  so  that 
if  she  was  the  first  to  go  the  place  would  be  papa's,  and  if  he  was  the 
first  to  go  no  one  could  put  her  out ;  that  after  they  were  both  gone,  the 
place  would  belong  to  us,  sister  and  1" 

To  a  half  a  dozen  witnesses  Sarah  expressed  herself,  upon  as 
many  occasions,  variously,  that 

"she  had  the  property  in  her  name  for  protection,  for  herself,  because  the 
children  were  not  hers  and  at  ibis  (the  complainant's)  death,  if  he  died 
first,  she  would  own  the  property  so  the  children  could  not  go  in  until 
after  the  father's  (mother's)  death.  ♦  ♦  ♦  Me  and  my  husband  have 
got  our  home  and  we  want  to  stay  here  and  keep  it,  there  is  no  one  but 
my  husband  and  myself  and  we  want  to  enjoy  it,  *  *  *  she  had  it  in 
her  name  not  because  she  didn't  want  him  to  enjoy  the  place,  but  she 
wanted  it  in  her  name  on  account  of  the  children,  ♦  *  *  he  might  go 
first  and  then  the  children  could  put  her  out ;  that  if  she  happened  to  go 
first  she  would  leave  it  so  that  it  would  be  to  him,  and  then  he  would 
leave  it  to  the  children.  *  *  ♦  As  for  tjie  home,  pop  paid  for  the 
home,  and  it  is  ours  as  long  as  we  live,  and  after  we  die,  if  we  haven't 
paid  for  it,  and  lazzie  and  Ed  can't  pay  for  it  right,  they  will  lose  it, 
♦  ♦  ♦  it  was  hers  and  her  husband's,  and  if  anything  ever  happened  to 
her  and  him  it  would  be  for  the  two  children ;  *  *  ♦  that  if  she  should 
die  that  that  home  that  she  had  there  and  everything  in  the  house  were 
her  own  in  the  house,  she  paid  for  the  home  with  his  money,  and  it  was 
his  and  she  wanted  him  to  have  it  after  she  died  and  she  had  everything 
fixed.  ♦  ♦  *  I  have  it  in  my  name,  and  after  my  death,  I  want  it  to 
go  to  pop,  and  after  that  I  want  the  children  to  have  it." 

The  statements  attributed  to  Sarah  as  having  been  made  to 
the  complainant,  testified  to  by  two  of  the  defendants  and  a 
relative,  and  denied  by  the  complainant  and  his  two  children, 
to  the  effect  that  she  owned  the  house  ^^and  if  he  didn't  like  what 
she  said  he  and  his  brats  could  both  get  out/^  if  made,  were  evi- 
dently the  outbursts  of  passion  probably  provoked  by  some  pass- 
ing domestic  discord,  and  were  not  meant  in  the  sense  which  is 
attempted  to  be  now  given  them. 

The  natural  bent  of  people  circumstanced  as  this  couple  was 
is  not  to  be  overlooked.  They  were  poor,  and  they  labored  hard 
and  stinted  and  strived  to  get  a  home,  a  haven  in  which  to  spend 
their   declining  years.     All  that  the  complainant   earned  and 
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could  save  was  devoted  to  this  single  purpose,  and  it  is  only  rea- 
sonable to  assume  that  neither  party  entertained  the  idea  that 
by  taking  the  title  to  the  land  in  his  wife's  name,  tho  com- 
plainant intended  to  strip  himself  of  all  that  he  had  in  the  world. 
No  such  improvidence  can  be  ascribed  to  either.  It  cannot  be 
believed  that  the  complainant  and  his  wife  intended  that  after 
her  death  these  defendants,  who  are  outsiders,  were  to  enjoy  the 
fruits  of  his  life's  work  and  he  go  destitute,  and,  upon  the 
plainest  principle  of  justice,  they  ought  not. 

Furthermore,  it  is  obvious  that  the  complainant  and  Sarah 
were  of  the  belief  that  if  the  title  to  the  land  should  be  taken  in 
the  name  of  the  wife,  it  would  enure  to  the  complainant  at  her 
death.  Though  mistaken  in  their  apprehension  of  the  law,  this 
is  at  least  evidential  of  an  intention  that  a  trust  should  result 
(Milner  v.  Freeman,  ^0  Ark,  ^2),  and  it  is  more.  Although  in 
Fretz  V.  Roth,  70  N.  J.  Eq.  (^  Eohh,)  I'SJf,  770,  it  was  said: 
*^Even  if  it  be  admitted  that  the  complainant  did  not  under- 
stand the  legal  effect  of  the  deed  he  gave,  it,  nevertheless,  must 
be  held,  under  long-settled  principles,  that  he  is  remediless," 
yet,  under  circumstances  such  as  are  here  disclosed,  where  it  ap- 
pears that  it  was  intended  that  the  gift  should  be  of  a  limited 
estate,  and  the  method  used  to  accomplish  that  end  was  mis- 
understood, and  the  legal  effect  was  contrary  to  the  intention  of 
the  parties,  equity  will  grant  relief.  Oamsey  v.  Mvndy,  2Jf  N. 
J.  Eq,  (.9  0,  E,  Or.)  2JtS;  Mulock  v.  Mulock,  SI  N.  J.  Eq.  (-^ 
Stew.)  59Jlt;  Duvale  v.  Duvale,  supra. 

Upon  the  whole  case  the  proofs  and  circumstances  satisfac- 
torily and  convincingly  rebut  the  presimiption  of  a  settlement 
other  than  of  an  estate  for  life.  The  entire  atmosphere  of  the^ 
cause  repels  the  implication  of  a  gift,  absolute,  in  fee-simple, 
I  will  advise  a  decree  declaring  that  Sarah  Yetman  held  the 
lands  in  trust  for  the  complainant,  subject  to  her  life  estate; 
that  the  same  descended  to  the  defendants,  who  now  hold  them 
in  trust  for  the  complainant,  and  that  they  be  decreed  to  convey 
the  same  to  the  complainant.  As  the  trust  was  cast  upon  the  de- 
fendants, and  they  were  justified  in  defending  this  suit,  no  costs 
will  be  imposed  upon  them.    Peer  v.  Peer,  supra. 
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Andrew  P.  Wittel  et  al. 

V. 

Herman  "Wittel  et  aL 

[Submitted  August  16th,  1913.    Decided  August  2l8t,  1913.] 

1.  A  naked  power  of  sale  conferred  upon  executors  is  not  a  legal  ob- 
stacle to  partition  of  lands. 

2.  A  devise  of  the  residuary  estate  to  the  testator's  four  children, 
vests  in  them  the  fee  in  lands,  as  tenants  in  common,  which  they  may 
partition. 

3.  Probable  injury  to  the  property,  inconvenience  or  hardship,  are 
no  barriers  to  the  right  of  partition. 

4.  Personal  representatives  are  not  necessary  parties  to  a  bill  for 
partition. 


On  motion  to  dismiss  bill. 

Mr.  Samuel  E.  Ayers,  for  the  motion. 

Mr.  Henry  Carless,  contra, 

Baokes^  V.  C. 

John  Wittel  died,  leaving  a  testament  admitted  to  probate 
February  14th,  1911,  by  the  surrogate  of  Essex  county,  wherein, 
after  directing  the  pajrment  of  his  debts  and  eight  money  lega- 
cies, he  bequeathed  and  devised  as  follows : 

"Tenth.  I  give,  devise  and  bequeath  all  the  rest,  and  residue  of  my 
property,  real,  personal  and  mixed,  whatsoever  and  wheresoever  situate, 
to  my  children,  Andrew  P.  Wittel,  Herman  Wittel,  Helena  Trunk  and 
Christina  Hompesch,  share  and  share  alike,  to  have  and  to  hold  unto 
them,  their  heirs  and  assigns  forever. 

"Eleventh.  I  hereby  nominate,  constitute  and  appoint  my  son,  Herman 
Wittel  and  my  daughter,  Helena  Trunk  as  the  executor  and  executrix 
of  this  my  last  wiU  and  testament;  and  I  hereby  give  my  said  executor 
and  executrix  and  the  survivor  of  them,  fuU  power  and  authority  to  sell 
and  convey,  rent,  lease  and  mortgage  all  or  any  of  my  real  estate  and  to 
continue  my  business  of  manufacture  and  sale  of  artificial  stones  and  build- 
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ing  blocks  and  general  mason  materialman,  which  I  have  been  conducting 

at  Mortimer  Place,  Irvington,  New  Jersey,  if  in  their  discretion  and  , 

judgment  they  deem  it  beneficial  and  to  the  best  interest  of  my  estate  to  j 

do  any  or  all  of  the  above  acts  referred  to,  and  for  that  purpose  to  make,  ^ 

execute  and  deliver  good  and  sufficient  deeds,  mortgages,  leases  or  other 

instruments  in  writing  to  carry  out  the  powers  and  authority  above 

referred  to." 

He  died  seized  of  six  tracts  of  land,  which  the  complainants 
(two  of  the  devisees)  seek  to  partition.  The  defendants,  the 
remaining  two  children,  who  are  also  the  executors  under  the 
will,  resist  partition  and  move  to  strike  out  the  bill  on  the  ground  ) 

that — first,  the  executors  have  full  power  of  sale;   second,  the  I 

complainants  have  not  a  vested  estate  and  are  not  seized  in  fee  j 

as  tenants  in  common,  but  have  a  residuary  estate;   third,  ma-  ■: 

terial  loss  and  injury  to  the  parties  in  interest  would  result  if  j 

the  property  were  sold  as  prayed  for  in  said  bill;   fourth,  the  i 

executors  are  not  made  parties  to  the  suit.    The  motion  cannot  ■ 

prevail. 

First.  A  naked  power  of  sale  is  not  an  obstacle  to  a  par-  * 

tition  of  lands.    CahUl  v.  Cahill,  62  N.  J.  Eq.  (17  Dick.)  157.  ■ 

Second.  By  the  operation  of  the  tenth  paragraph  of  the  will,  5 

the  fee  in  the  lands  is  vested  in  the  testator's  four  children,  the 
parties  to  this  action,  as  tenants  in  common.  Its  language  per- 
mits of  no  other  interpretation.  The  defendants'  counsel  as- 
sumes that  by  the  power  of  sale  the  testator  intended  his  lands 
to  be  converted  into  money  and  as  such  to  be  divided.  This  is 
not  a  permissible  view.  "If  it  is  optional  with  the  executor, 
whether  to  sell  or  not  to  sell,  or  if  it  is  only  an  authority  to  sell, 
without  any  direction,  then  the  land  retains  its  character  as  land, 
until  it  is  actually  sold.''  Cooh  v.  Cook,  20  N.  J.  Eq.  (5  C.  E. 
Gr.)  375. 

Third.  Probable  injury  to  the  property,  inconvenience,  or 
hardship,  are  not  barriers  to  the  right  of  partition.  Bentley  v. 
Long  Dock  Co.,  U  N.  J.  Eq.  {1  McCart)  J^O. 

Fourth.  Personal  representatives  are  not  necessary  parties  to 
a  bill  for  partition.  Speer  v.  Speer,  H  N.  J.  Eq.  (1  McCart.) 
240.  It  does  not  appear  that  the  personal  estate  is  insuflScient 
to  pay  the  debts  and  legacies,  and  that  recourse  must  be  had  to 
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the  realty  for  their  satisfaction.  No  steps  have  been  taken  by 
the  executors  to  avail  themselves  of  the  real  estate,  for  that  pur- 
pose, for  over  two  and  one-half  years,  and  it  may  be  presumed 
that  recourse  to  it  is  not  necessary.  If  creditors  or  legatees  com- 
plain, their  rights  in  the  event  of  a  sale  will  be  protected  and  may 
be  adjusted  in  this  suit.  Adams  v.  Beideman,  33  N,  J.  Eq,  (^ 
Stew.)  77. 

It  is  charged,  parenthetically,  that  the  executors  have  failed  to 
account  for  the  personal  estate,  and  that  some  of  it  has  been  in- 
vested in  real  estate,  the  title  of  which  was  taken  in  the  name  of 
one  of  the  executors,  and  one  of  the  prayers  of  the  bill  is,  that 
the  executors  account.  This  is  inappropriate  in  this  suit.  The 
allegation  and  prayer  may  be  disregarded.  Multifariousness  is 
not  assigned  as  a  ground  of  this  motion.  Eelief,  as  against  the 
executors,  must  be  had  by  separate  action.  Field  v.  Field,  61  N. 
J.  Eq.  {16  Dick.)  15^.  ^ 

The  motion  is  denied,  with  costs. 


Otto  J.  Karst 

V. 

Black  Dia-mond  Range  Company,  a  corporation. 
[Submitted  September  9th,  1913.    Decided  September  11th,  1913.] 

1.  "Insolvency"  as  an  act  of  bankruptcy  in  the  sense  employed  by 
the  amendment  of  1903  of  the  Bankrupt  act,  means  that  condition  of 
financial  aflfairs  of  the  alleged  bankrupt  "whenever  the  aggregate  of  his 
property  ♦  ♦  ♦  shall  not  at  a  fair  valuation  be  suflScient  in  amount 
to    pay   his  debts.'* 

2.  A  decree  of  insolvency  made  pursuant  to  section  65  of  the  Cor- 
poration act  and  based  in  part  upon  the  fact  that  the  company's  lia- 
bilities exceed  its  assets,  will  not  be  amended  by  declaring  that  it  was 
founded  upon  a  type  of  insolvency  not  recognized  by  the  Bankruptcy 
act,  in  order  to  escape  the  operation  of-  the  act. 
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3.  The  decree  cannot  be  amended  by  striking  out  the  true  jurisdic* 
tional  ground  of  insolvency  and  substituting  another  "that  the  com- 
pany has  been  and  is  doing  business  at  a  loss"  when  the  pleadings  and 
proofs  contain  no  allegations  or  averments  of  facts  manifesting  such  a 
situation,  and  it  was  not  at  the  hearing  advanced,  nor  entertained  by 
the  court  as  a  ground  upon  which  the  adjudication  was  made. 

4.  If  by  inadvertence  or  mistake  the  final  decree  had  declared  other- 
wise than  that  which  was  adjudged  by  the  court,  or  if  the  judgment  had 
in  any  manner  been  faultily  stated,  then  this  court  would  correct  its 
decree  so  that  it  would  comport  with  the  findings. 

5.  Relief  by  petition  for  rehearing,  or  a  bill  to  review,  would  not  avail 
the  complainant  in  the  face  of  the  concessions  made  by  the  proofs  that 
the  liabilities  in  fact  exceed  the  assets. 


On  motion  to  amend  bill  after  final  decree  and  to  amend  the 
decree. 

Mr,  Ernest  F,  Keer,  for  the  motion. 

Backes,  V.  C. 

Upon  the  filing  of  the  bill  in  this  cause,  duly  verified,  in  which 
it  was  set  up  that  the  defendant  corporation  was  indebted  in  the 
sum  of  $4:0,357.97;  that  its  assets  were  of  a  value  less  than 
$30,000 ;  that  promissory  notes  amounting  to  more  than  $10,000 
were  overdue  or  about  to  mature;  that  the  company  had  no 
funds  to  meet  their  payment,  and  that  the  factory  of  the  com- 
.pany  had  been  shut  down,  and  wherein  it  was  charged  that  the 
corporation  is  insolvent :  that  it  has  not  the  funds  to  carry  on  its 
ordinary  business;  that  it  has  been  carrying  on  its  business 
at  great  pecuniary  loss;  that  it  cannot  be  conducted  so  as  to 
enable  the  corporation  to  pay  its  debts,  and  that  it  cannot  be 
carried  on  with  profit  to  its  stockholders,  and  after  due  inquiry 
a  decree  was  made  adjudging  the  defendant  company  insolvent 
and  a  receiver  was  appointed  under  the  sixty-fifth  section  of  the 
Corporation  act  to  take  charge  of  its  assets.  Subsequently,  a  pe- 
tition in  bankniptcy  was  filed  in  the  United  States  district  court 
for  the  district  of  New  Jersey,  to  declare  the  defendant  company 
a  bankrupt,  alleging  as  an  act  of  bankruptcy  the  decree  in  this 
suit  adjudging  the  company  insolvent  and  appointing  a  receiver 
This  is  warranted  by  the  provisions  of  the  amendment  of  1903 
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to  the  Bankruptcy  act,  which  declares  when  ''"because  of  in- 
solvency a  receiver  or  trustee  has  been  put  in  charge  of  his  prop- 
erty under  the  laws  of  a  state,  or  territory,  or  of  the  United 
States''  to  be  an  act  of  bankruptcy.    Insolvency  in  the  sense  em- 
ployed by  the  amendment  has  been  held  by  the  federal  courts  to 
mean  only  that  condition  of  financial  affairs  of  the  alleged  bank- 
rupt "whenever  the  aggregate  of  his  property    *     ♦     *     shall 
not  at  a  fair  valuation  be  sufficient  in  amoimt  to  pay  his  debts.'* 
In  re  Golden  Malt  Cream  Co.,  21  A  m.  Bk.  Rep.  36.    In  the 
moving  papers  it  is  averred  that  by  inadvertence  the  liabilities 
of  the  defendant  were  overstated  in  the  bill  to  the  extent  of 
$24,900,  and  leave  is  asked  to  amend  the  bill  in  that  respect,  and 
to  have  it  adjudged  nunc  pro  tunc  that  the  insolvency  which  led 
to  the  appointment  of  the  receiver  was  of  the  common  law  ac- 
ceptation and  as  tested  by  our  statute,  exclusive  of  the  type  de- 
fined by  the  Bankruptcy  act,  and  that  the  decree  be  accordingly 
amended  by  qualifying  the  adjudgment  of  insolvency  or  alto- 
gether striking  It  out,  and  substituting  as  the  jurisdictional 
groimd  *^that  the  company  has  been  and  is  carrying  on  its  busi- 
ness at  a  loss,"  furnished  by  sec^tion  65  of  the  Corporation  act,  as 
amended  in  1912.    P.  L.  1912  p.  5SS.    The  effort,  admittedly,  is 
to  relieve  the  defendant  company  of  the  estoppel  which  the  de- 
cree of  insolvency  will  carry  in  the  bankruptcy  proceedings,  and 
to  enable  it  there  to  contest  that  the  insolvency  which  resulted  in 
the  receivership  is  not  of  that  particular  specie  upon  which  the 
jurisdiction  of  the  bankruptcy  court  must  necessarily  rest.  There 
are  numerous  and  insuperable  obstacles  to  the  granting  of  the 
motion. 

The  bill  counts  on  insolvency — inability  to  meet  acci-uing  obli- 
gations— excess  of  liabilities  over  assets — entire  prostration  of 
business  for  want  of  funds.  Upon  the  case  thus  made  by  the 
pleading?  and  proofs,  of  which  the  excess  of  debts  over  assets  was 
an  efficient  factor,  and  after  full  opportunity  to  be  heard,  it  was 
adjudged  and  decreed  that  the  defendant  company  was  insolvent, 
and  the  exercise  of  its  franchise  was  enjoined.  This  decree  is  a 
final  adjudication  of  the  cause  {Pierce  v.  Old  Dominion,  &c.. 
Smelting  Co.,  67  N.  J.  Eq.  (1  Robb.)  399),  and  it  is  impossible 
to  perceive  how,  on  a  mere  motion,  the  pleadings  may  be  amended 
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BO  as  to  induce  a  modification  of  the  decree,  or  how  the  decree 
itself  may  be  amended  in  substance.  It  may  be  that  the  allega- 
tions of  the  amount  of  assets  and  liabilities  of  the  defendant  com- 
pany were  unnecessary,  and  it  may  also  be  true  that  they  were 
erroneously  stated,  and  that  the  decree  of  insolvency  could  have 
been  made  upon  the  remaining  charges,  but,  nevertheless,  they  in 
part  formed  the  foundation  upon  which  the  adjudication  was 
made  and  solemnly  recorded  in  the  decree,  and  they  cannot  in 
this  unconventional  fashion  be  disturbed. 

Nor  should  the  decree  be  modified  in  respect  to  the  nature  of 
the  insolvency  which  moved  the  court  to  appoint  the  receiver, 
because  the  deficiency  of  assets  was  one  of  a  number  of  grounds 
which  entered  into  the  consideration  upon  which  the  decree  of 
insolvency  was  pronounced.  Moreover,  an  examination  of  the 
•affidavits  submitted  on  this  motion  discloses  that  according  to  an 
inventory  made  by  the  receiver,  the  liabilities  exceed  the  assets 
by  some  $500. 

And  with  less  propriety  can  the  decree  be  amAded  by  striking 
out  the  true  jurisdictional  ground  of  insolvency  end  substituting 
another  "that  the  company  has  been  and  is  doing  business  at 
a  loss,^'  for  the  reason  that  the  pleadings  and  proofs  con- 
tain no  allegations  or  averments  of  facts  manifesting  such  a 
situation,  and  it  was  not  at  the  hearing  advanced,  nor  was  it  en- 
tertained by  the  court,  as  a  ground  upon  which  the  adjudication 
was  made.  If,  by  inadvertence  or  mistake,  the  final  decree  had 
declared  otherwise  than  that  which  was  adjudged  by  the  court, 
or  if  the  judgment  had  in  any  manner  been  faultily  stated,  then 
there  could  be  no  doubt  that  this  court  would  correct  its  decree 
BO  that  it  would  comport  with  the  findings. 

The  case  of  Oolden  Malt  Cream  Co.,  supra,  cited  to  support 
this  motion,  is  not  in  point.  In  that  case  it  appeared  that  in  the 
bill  filed  in  the  state  court  for  the  appointment  of  a  receiver,  the 
assets  were  shown  to  exceed  the  liabilities,  and  the  charge  was 
that  the  company  was  insolvent  because  of  its  inability  to  meet 
its  current  obligations.  Upon  a  decree  of  insolvency  being  made 
and  a  receiver  appointed,  it  was  seized  upon  as  an  act  of  bank- 
ruptcy. Before  a  hearing  in  the  bankruptcy  proceedings  the  state 
court  granted  a  new  trial.    A  new  petition  was  filed  omitting  the 
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averment  that  the  company  was  insolvent,  and  asking  for  the  ap- 
pointment of  a  receiver  on  the  allegation  that  the  company  was 
in  danger  of  becoming  insolvent.  An  order  was  made  appoint- 
ing a  receiver  on  the  ground  named  in  the  new  petition.  On  ap- 
peal from  an  adjudication  of  bankruptcy,  the  bankruptcy  court 
held:  "The  word  ^insolvency/  as  used  in  the  Bankruptcy  act, 
means  insolvency  within  the  meaning  of  the  definition  of  that 
act.  And  though  the  same  word  be  employed  in  the  finding  of 
a  state  court  to  define  a  set  of  facts  difiFerent  from  the  facts  in- 
tended to  be  defined  by  the  word  in  the  Bankruptcy  act,  the  state 
court  is  not  without  power,  by  appropriate  amendment,  to  so 
change  its  order  that  such  order  will  set  forth  the  real  facts  on 
which  the  order  was  intended  to  act;  for  certainly  a  mere  di- 
vergence of  definition  ought  not  to  have  the  eflEect  of  making  that 
an  act  of  bankruptcy  which  in  fact  was  not  intended  by  the 
Bankruptcy  law  to  be  an  act  of  bankruptcy." 

Eelief  by  petition  for  rehearing  or  a  bill  to  review  would  not 
avail  the  complainant  in  the  face  of  the  concessions  made  by  the 
proofs  on  this  motion  that  the  liabilities  in  fact  exceed  the  assets. 

The  motion  will  be  denied. 


William  Berdan  et  al. 

V. 

Passaic  Valley  Sewerage  Commissioners. 

[Submitted  August  12th,  1913.    Decided  August  20tli,  1913.] 

1.  P,  Z/,  1907  p,  22,  autliorizing  the  municipalities  in  the  Passaic  valley 
sewerage  district,  created  by  P.  L.  1902  p.  190,  or  any  of  them,  to  de- 
termine the  advisability  of  constructing  an  intercepting  or  tmuk  sewer 
for  the  disposal  of  the  sewage  of  the  valley  at  a  safe  and  proper  place, 
and,  having  resolved  so  to  do,  to  prepare  maps,  plans  and  specifications 
for  the  construction  of  a  joint  trunk  or  main  sewer,  &c.,  did  not  confer  on 
the  sewerage  conmiission  discretion  to  choose  the  type,  manner  of  build- 
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ing,  or  location  of  the  sewer,  conferring  on  it  only  the  power  to  suggest 
and  prepare  plans  and  prospectus,  leaving  the  determination  of  the  type 
of  sewer,  manner  of  building,  location,  &c.,  to  the  constructing  munici- 
palities. 

2.  Equity  may  not,  at  the  instance  of  taxpayers,  enjoin  the  Passaic 
Valley  Sewerage  C^ommissioners  from  constructing  a  part  of  a  trunk 
sewer  and  pressure  tunnel  leading  to  an  outlet  in  New  York  bay,  where 
such  tunnel  had  been  adopted  as  a  part  of  a  plan  by  the  various  munic- 
ipalities for  the  drainage  of  the  sewer  district,  after  long  and  careful 
study  of  the  problem,  on  the  ground  that  the  sewage  effluent  to  be  car- 
ried might  be  safely  deposited  in  Newark  bay  at  a  saving  of  a  large  sum. 

3.  A  court  of  equity  may  not  interfere  by  injunction  to  restrain  munid- 
palities  and  subordinate  bodies  from  an  abuse  of  discretion  lodged  in 
them  by  the  legislature,  in  the  absence  of  special  equities  calling  for  such 
intervention ;  the  review  of  such  acts,  except  in  cases  wihere  peculiar  and 
extraordinary  rights  are  affected,  being  within  the  jurisdiction  of  the  su- 
preme court. 

4.  A  preliminary  injunction  may  not  be  granted  to  restrain  a  portion 
of  a  public  improvement  authorized  by  statute  on  the  ground  that  the 
statute  is  unconstitutional,  where  the  constitutional  question  is  doubtful. 

5.  Where  taxpayers  sued  the  board  of  sewerage  conmiissioners  to 
restrain  the  construction  of  a  pressure  tunnel,  part  of  the  Passaic  valley 
sewer,  constructed  under  authority  conferred  on  certain  municipalities  by 
P.  L.  1907  p,  22f  the  municipalities  were  necessary  parties  to  the  suit. 


On  motion  for  preliminary  injunction.    On  bill,  aflSdavits  and 
order  to  Bhow  cause. 

Mr,  Warren  Dixon,  for  the  motion. 

Mr.  Adrian  Riker  and  Mr,  John  B,  Hardin,  contra, 

Backes,  V.  C. 

This  bill  is  filed  by  eight  taxpayers  of  the  city  of  Paterson, 
and  prays  an  injunction  restraining  the  Passaic  Valley  Sewerage 
Commissioners,  a  body  corporate,  from  constructing,  as  a  part 
of  the  Passaic  trunk  sewer  system,  a  pressure  tunnel  eastward 
of  Newark  bay  to  Bobbins  reef,  in  New  York  bay,  on  the  ground 
that  the  sewage  effluent  to  be  carried  by  it  may  be  safely  de- 
posited in  Newark  bay,  and  this  at  a  saving  of  $6,000,000,  and 
hence,  that  the  contemplated  expenditure  for  the  building  of 
the  tunnel  is  an  abuse  of  discretion  reposed  in  the  sewerage 
commission  by  the  legislature.     The  reclaiming  of  the  Passaic 
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river,  and  the  disposal  of  the  sewage  of  the  Passaic  valley,  have 
commanded  the  attention  of  the  courts  and  of  the  legislature 
for  years.    The  history  is  interesting  but  not  of  special  moment 
at  this  time.    By  the  legislative  scheme  of  1907  (P.  L.  1907  p. 
f^)  the  municipalities  in  the  Passaic  valley  sewerage  district 
(F,  L.  1902  p.  190)  y  or  any  one  of  them,  were  authorized  to  de- 
termine Ihe  advisability  of  constructing  an  intercepting  or  trunk 
sewer,  for  the  disposal  of  the  sewage  of  the  valley  at  "a  safe  and 
proper  place,"  and,  upon  such  determination  being  resolved,  to 
require  the  sewerage  conomission  to  prepare  maps,  plans  and 
specifications  for  the  construction  of  a  joint  trunk  or  main  in- 
tercepting sewer  or  sewers  and  all  the  necessary  works  for  the 
discharge  and  disposal  of  sewage  and  other  polluting  matter  "at 
some  safe  and  proper  place  or  places,"  together  with  an  estimate 
of  the  probable  cost  of  such  construction  and  of  the  operation 
and  maintenance,  &c.,  and  to  submit  copies  to  all  of  the  mu- 
nicipalities.    Any  two  or  more  were  thereupon  authorized  to 
contract  with  each  other,  and  they  collectively  with  the  sewerage 
commission,  to  construct  and  maintain  and  operate  a  sewer  sys- 
tem to  intercept  and  carry  the  sewage  of  the  contracting  mu- 
nicipalities according  to  the  said  maps,  plans  and  specifications 
60  submitted,  or  as  modified  by  them.    The  sewerage  commis- 
sion was  to  build  and  operate  the  sewers,  and  the  municipalities 
were  to  furnish  the  means.     Upon  the  requisition  of  Newark 
and  Belleville  maps,  plans  and  specifications  were  prepared  and 
copies  submitted  for  a  trunk  sewer  down  the  course,  practically, 
of  the  Passaic  river  from  Paterson  to  purification  works  on  the 
N'ewark  meadows,  and  a  pressure  tunnel  across  Newark  bay  to 
Bobbins  reef,  in  New  York  bay,  with  an  outfall  forty  feet  below 
mean  low  water ;  including  purification  works  and  pumping  sta- 
tion on  the  N'ewark  meadows.     On  May  15th,  1911,  a  contract  was 
entered  into  by  fifteen  of  the  twenty  municipalities  in  the  valley, 
by  which  they  agreed  to  build  a  sewer  according  to  the  said 
maps,  plans  and  specifications,  and  to  share  their  respective 
proportions    of    the    cost    of    construction    and    maintenance, 
wherein  the  sewerage  commission  joiaed  as  the  principal  con- 
tracting party,  to  build  and  operate  the  sewer.     The  sewerage 
commission  has  already  expended  upwards  of  $400,000,  and  has 


Digitized  by  VjOOQIC 


238  CASES  IN  CHANCERY. 

Berdan  v,  Passaic  Valley  Sewerage  Comm'rs.  82  Eq. 

bound  itself  by  contracts  to  the  extent  of  more  than  three  mil- 
lions of  dollars  in  the  building  of  the  sewer.  Inasmuch  as  these 
outlays  and  undertakings  concern  portions  of  the  sewer  which 
will  have  to  be  built  regardless  of  the  site  of  the  terminal,  they 
do  not  enter  into  the  consideration  of  the  proposed  expenditure 
for  the  building  of  the  pressure  tunnel. 

Nowhere  in  the  statute  can  there  be  found  an  intent  to  confer 
upon  the  sewerage  commission  discretion  to  choose  the  type, 
manner  of  building,  or  location  of  the  sewer.  This  tlie  act 
leaves  fhially  to  the  contracting  municipalities.  The  sewerage 
commission  may  suggest.  Its  duties  are  to  prepare  the  pros- 
pectus, to  be  accepted,  rejected  or  modified  at  the  will  of  the 
municipalities,  and  upon  adoption  and  contract  made,  its  powers 
are  restiicted  to  the  construction  of  the  sewer  according  to  the 
terms  of  the  contract,  to  be  exercised  in  the  manner  prescribed  by 
the  statute.  The  sewerage  commission  is  merely  an  instnimen- 
tality,  afforded  by  the  legislature,  by  which  the  municipalities  are 
enabled  to  carry  out  the  project  outlined,  and  in  a  measure  de- 
fined by  the  statute;  and  so  it  is  apparent  that  the  complain- 
ants' attack  upon  the  abuse  of  discretion  by  the  sewerage  com- 
mission is  misconceived.  However,  I  will  deal  with  the  merits 
of  the  case  as  though  the  charge  of  abuse  of  discretion  had  also 
been  leveled  at  the  municipalities,  and  they  were  made  parties 
to  the  suit. 

The  bill  does  not  challenge  the  legality  of  the  contract;  but 
a  collateral  matter  is  introduced  as  evincing,  and  from  it,  it  is 
claimed  should  be  deduced  that  the  pressure  tunnel  is  an  un- 
necessary appendix  to  the  sewer  system.  The  original  plan  was 
to  empty  the  sewage,  natural.  After  the  prospectus  was  pre- 
pared and  copies  submitted,  the  State  of  New  York  filed  a  bill 
in  the  United  States  supreme  court  to  prevent  the  discharge  in 
New  York  bay,  in  which  action  the  United  States  intervened. 
This  suit  is  still  pending.  A  compromise  was  reached  with  the 
government  and  it  withdrew  from  the  suit  upon  an  agreement 
being  entered  into  by  the  sewerage  commission,  on  April  14th, 
1910  (F,  L,  1910  p,  267),  wherein  it  was  stipulated  that  the 
sewage  should  be  first  submitted  to  treatment,  ?}o  that  the  efflu- 
ent when  deposited  in  the  waters  of  the  bay  would  be  in  such  a 
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state  of  purity  as  to  result  in  an  absence  of   (a)   visible  sus- 
pended particles;    (6)  deposits  objectionable  to  the  secretary  of 
war;    (c)   odors  due  to  putrefaction  of  organic  matter;    (d) 
practically,  of  grease  or  color  on  the  surface  of  the  water;    (e) 
injurious  effect  upon  the  property  of  the  United  States  in  the 
water  of  New  York;    (/)  the  reduction  in  the  dissolved  oxygen 
content  of  the  water  of  New  York  bay  to  such  an  extent  as  to 
interfere  with  major  fish  life,  and   (g)  that  there  will  be  no 
injury  to  the  public  health  and  no  public  or  private  nuisance 
created  thereby.    Contemplating  a  fulfillment  of  the  agreement, 
and  advised  by  the  then  admitted  leader  in  this  country  in  the 
science  of  sewage  disposal,  that  by  a  process  of  screening  and 
sedimentation,  the  results  stipulated  could  be  attained,  the  plans 
and  specifications  were  modified  to  meet  the  new  conditions  and 
tie  municipalities  entered  into  the  contract  to  build  the  sewer. 
The  contention  of  the  complainants  is  that  an  effluent  of  the 
quality  required  by  the  agreement  with  the  government  would 
be  so  innocuous  as  to  be  deliverable  in  Newark  bay  without  risk 
of  corruption,  and  in  fact  really  beneficial  to  the  waters  of  the 
bay;    or,   in   the   alternative,   that   the  sedimentation  'system 
adopted*  by  the  sewerage  commission  will  not  produce  the  efflu- 
ent as  stipulated;   and  as  a  corollary,  in  either  event,  that  the 
cost  of  carrjdng  it  further  and  into  New  York  bay  would  be 
an  unwarranted  and  inexcusable  waste  of  public  funds. 

Considerable  opinion  testimony — pro  and  con  these  proposi- 
tions of  gentlemen  of  high  esteem  in  the  sewerage  art  has  been 
submitted,  some  of  which  was  given  with  ingenious  reservations 
of  pertinent  facts  and  convictions — verily,  a  battle  of  experts. 
After  a  careful  consideration  of  the  proofs,  it  is  enough  to  say, 
in  disposing  of  this  phase  of  the  case,  that  they  do  not  satisfy 
me  that  an  effluent  of  the  degree  of  clarity  and  purity  to  be  non- 
defiling  to  the  water  of  Newark  bay  is  necessary  to  meet  the  cri- 
terion of  the  stipulation  with  the  government.  It  is  perfectly 
obvious,  even  to  the  lay  mind,  that  New  York  bay,  because  of 
its  great  depth  and  dilution  volume,  constantly  agitated  by 
strong  tides  and  currents  of  great  velocity,  is  possessed  of  far 
greater  absorbing  and  ^gesting  capacity  and  of  oxidizing  and 
mineralizing  properties  than  the  shallow  and  sluggish  waters  of 
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Newark  bay.     And  it  is  to  be  assumed  that  the  distinguished 
scientist,  who  was  then  in  the  employ  of  the  sewerage  commis- 
sion, and  who  is  now  championing  the  complainants'  cause,  in 
advising  the  sewerage  commission  of  the  feasibility  of  its  un- 
dertaking with  the  government,  did  so  with  a  full  and  compre- 
hensive appreciation  of  the  inutility  of  the  waters  of  Newark 
bay;  and,  as  I  understand  his  evidence,  he  does  not  recede  from 
the  position  he  then  took,  although  he  now  advocates  a  more 
modern  process,  known  as  the  "Imhoflf  Septic  Tank/'  perfected 
since  the  compact  with  the  government  was  made,  which,  it  is 
claimed,  will  insure  a  purity  of  effluent  permissible  in  Newark 
bay,  and  which  he  says  is  the  effluent  he  had  in  mind  when  he 
deposed  in  his  affidavit  to  the  bill,  that  treated  sewage  could, 
with  propriety,  be  there  disposed  of.    Furthermore,  his  present 
view  seems  to  be,  as  it  probably  was  at  the  time  he  counseled  the 
sewerage  commission  that  sewage  treated  with  the  screening  and 
sedimentation  process  could  safely  be  deposited  in  Newark  bay 
only  at  its  lower  reaches,  near  the  Kill  von  KuU,  where,  because 
of  the  depth  of  the  waters,  strong  currents  and  high  percentage 
of  dissolved  oxygen  content,  the  absorptive  and  digestive  agen- 
cies are  equal,  if  not  greater,  than  those  of  the  waters  of  New 
York  bay.    To  adopt  either  of  the  suggested  courses  would  not 
result  in  a  saving.     The  installation  and  maintenance  of  the 
Imhoff  tanks,  one  or  more  of  which  would  be  needed  in  each 
community,  would  involve  an  outlay  equal  to,  or  in  excess  of, 
the  cost  of  the  tunnel.    To  submit  the  sewage  to  the  more  elabo- 
rate treatment  would  necessitate  the  construction  and  operation 
of  broad  areas  of  sprinkling  filters,  which  have  their  disadvan- 
tages in  likely  malodorous  nuisances  in  the  immediate  neighbor- 
hood of  their  location.    The  distance  to  the  lower  end  of  Newark 
bay  is  about  the  same  as  that  to  Bobbins  reef. 

The  opinions  of  four  savants,  in  support  of  the  complainants* 
contention,  are  aligned  against  the  judgment  of  four  experts  of 
equal  renown  who  projected  this  entire  sewerage  scheme,  and 
under  whose  guidance  the  sewerage  commission  has  acted  from 
the  inception  of  the  works,  and  upon  whom  it  relied  in  making 
the  agreement  with  the  government.  Conceding  an  equality  of 
ability,  plus  the  practical  experience  in  the  enterprise,  it  seems 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  241 


12  Buck.  Berdan  r.  Passaic  Valley  Sewerage  Comm'rs. 


to  me  that  the  views  of  the  active  engineers,  upon  the  mooted 
question,  is  of  more  weight  and  reliance  than  the  opinions  of 
those  who  were  drafted  into  this  case  simply  to  support  the  liti- 
gated point.  Moreover,  I  am  inclined  to  regard  the  reasons 
wliich  actuated  the  opinions  of  the  complainants'  experts  as 
hypercritical.  The  standard  of  the  effluent,  upon  which  they 
evidently  predicated  their  views,  is  that  of  a  laboratory  test,  and 
they  apparently  altogether  ignored  the  cause  which  moved  the 
government  to  interfere,  as  well  as  the  circumstance  that  the 
fulfillment  of  the  agreement  with  the  government  is  to  be  con- 
sidered in  connection  with  the  degree  of  efficiency  of  the  sedimen- 
tation works,  as  shown  by  the  plans  and  specifications  which  the 
government's  officials  approved,  and  from  which  the  fair  im- 
plications arise  that  the  government  deemed  the  method  as  ade- 
quate, and  that  the  character  of  tbe  effluent  was  to  be  measured 
by  practical  results,  which  would  not  endanger  navigation  nor 
create  nuisances  to  the  detriment  of  the  property  rights  of  the 
United  States.  There  is  obviously  a  very  wide  path  between  the 
effect  of  sewage  effluent  deposited  in  the  ocean  highways  and 
when  disposed  of  in  inland  waterways.  That  the  sewerage  com- 
mission and  the  municipalities  adopted  a  higher  factor  of  safety 
than  is  approved  by  the  complainants  is  not  a  ground  for  equi- 
table interference  with  the  discretion  vested  in  them  by  the  legis- 
lature. Moral  obliquity  is  not  involved.  That  the  sewage  com- 
mission formed  its  decision  only  after  a  long,  industrious  and 
careful  stud;r  of  the  problem,  and  that  it  acted  wisely  and  ju- 
diciously aro.ply  appears  by  the  proofs : 

"No  principle  of  equity  jurisprudence  is  better  established  than  that 
courts  of  equity  will  not  sit  in  review  of  the  proceedings  of  subordi- 
nate, political  or  municipal  tribunals,  and  that  where  matters  are  left  to 
the  discretion  of  such  bodies,  the  exercise  of  that  discretion  in  good  faith 
is  conclusive,  and  will  not,  in  the  absence  of  fraud,  be  disturbed.  And  the 
fact  that  the  court  would  have  exercised  the  discretion  in  a  different  man- 
ner will  not  warrant  it  in  departure  from  the  rule.     High  Inj.  §  12.^0. 

This  principle  has  been  often  applied  and  exploited  by  the 
courts  of  this  state.  Plum  v.  Morris,  &c,.  Canal  Co.,  10  N,  J.  Eg. 
(2  Stock.)  256;   Allen  v.  Board  of  Chosen  Freeholders,  IS  N. 
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J,  Eq.  (2  Beas.)  68;  Pope  v.  Town  of  Union,  18  N,  J,  Eq.  (3 
C.  E.  Gr.)  282;  Bond  v.  Newark,  19  N.  J.  Eq.  H  C.  E.  Gr.) 
876;  Greenville  v.  Seymour,  22  N.  J.  Eq.  (7  C.  E.  Gr.)  U58; 
Schumm  v.  Seymour,  2If  N.  J.  Eq.  {0  C.  E.  Gr.)  US;  Liebstein 
V.  Newark,  2Jf.  N.  J.  Eq.  (9  C.  E.  Gr.)  200;  Matthiessen,  £c., 
Co.  V.  Jersey  City,  26  N.  J.  Eq.  {11  C.  E.  Gr.)  2^7;  McKinley 
Y.  Board  of  Chosen  Freeholders,  29  N.  J.  Eq.  (2  Stew.)  16i; 
Cape  May  Railroad  Co.  v.  Cape  May,  85  N.  J.  Eq.  {8  Stew.) 
419. 

In  State  v.  Jersey  City,  29  N.  J.  Law  (5  Dutch.)  W,  the 
legality  of  an  assessment  for  the  cost  of  a  sewer  was  involved. 
It  was  claimed  that  the  sewer  was  laid  on  a  grade  in  non-con- 
formity with  the  plans,  and  was  therefore  defective.  The  court 
of  errors  and  appeals  in  affirming  the  judgment  of  the  supreme 
court  (on  p.  450)  says: 

"The  necessity  or  expediency  of  changes  or  alterations  in  the 
sewers  are  referred  solely  to  the  discretion  of  the  water  commis- 
sioners. If,  in  the  progress  of  the  work,  they  found  these 
changes  expedient  or  necessary,  they  were  authorized  to  make 
them.  A  vast  deal  of  evidence  has  been  taken  to  prove  that  the 
change  in  the  depth  and  grade  of  the  bottom  of  the  sewer  is  in- 
jurious to  the  value  of  the  work.  But  who  constituted  this  court 
a  judge  of  that  question?  The  statute  refers  it  exclusively  to 
the  water  commissioners,  and  their  decision,  however  erroneous 
it  may  prove  to  be,  must  be  final.^* 

In  Van  Reipen  v.  Jersey  City,  58  N.  J.  Law  {29  Vr.)  262,  on 
certiorari  to  review  the  award  of  contracts  for  the  supply  of 
water  to  Jersey  City,  Mr.  Justice  Van  Syckel  (on  p.  268)  says: 

"This  court  disclaims  the  right  to  interfere  with  the  exercise 
of  that  discretion,  which  has  been  confided  to  the  city  officials, 
and  to  substitute  its  judgment  for  theirs.  We  are  possessed  of 
no  expert  knowledge  upon  the  subject  of  water-supply  which 
will  enable  us  to  pronounce  with  any  confidence  that  the  judg- 
ment of  those  to  whom  this  municipal  scheme  is  entrusted  is 
not  well  founded.  We  cannot,  therefore,  enter  into  the  discus- 
sion as  to  the  comparative  merits  of  the  several  bids  under  the 
proposals  put  forth.  In  that  issue  this  court  is  not  the  consti- 
tuted arbiter.'' 
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See,  also,.  State  v.  Freeholders  of  Essex,  23  N,  J.  Law  (3 
Zab.)  2U;  State  v.  Jersey  City,  30  N.  J.  Law  (1  Vr,)  H8; 
Suburban  Land  Co,  v.  Vailsburg,  67  N.  J.  Law  {38  Vr,)  ^61. 

In  Oakley  v.  Atlantic  City,  m  N,  J,  Law  {34  Vr.)  121,  it  is 
laid  down  (at  /?.  131) :  '        . 

"In  the  absence  of  fraud  or  palpable  abuse  of  discretion  on 
the  part  of  the  municipal  authorities  in  the  exercise  of  power 
granted  by  the  legislature,  the  only  question  for  judicial  cogni- 
zance is  whether  there  has  been  any  violation  of  legal  principles 
or  neglect  of  prescribed  formalities  in  entering  into  the  engage- 
ment which  is  the  subject  of  controversy." 

It  is  ^^t  tft  h'^  ft°fium^^  t^flt^^  is  intended  to  hold  that  a 
court  of  equity  may  interfere  by  its  injunctive  powers  to  restrain 
municipalities  and  subordinate  bodies  from  abusmg  a  discre- 
tion lodged  in  them  by  the  legislature,  in  the  absence  of  special 
equities  calling  for  its  interventioiL  TJnderour_  system^  that 
function,  except  in  some  cases,  where  peculiar  and  extraordinary 
rightq  flff^  flfyppfpd,  has  always  been  exercised  by  the  supreme 
court-  and  with  ndpgnflfp  relief  to  suitftfF ' 

"Since  equity  has  no  supervisory  power  over  municipal  corporations,  or 
over  the  acts  and  proceedings  of  bheir  oflScers,  it  will  not  interfere  by  in- 
junction with  the  action  of  a  municipality  in  mattefs  of  contract,  when  it 
is  not  shown  that  the  rights  of  the  citizen  seeking  the  relief  have  been 
either  injured  or  menaced  in  a  matter  falling  under  some  recognized  head 
of  equitable  jurisdiction."     Bigli,  Inj,  §  1255. 

In  Tucker  v.  Freeholders  of  Burlington,  1  N.  J,  Eq.  {Saxt.) 
2S2y  the  complainants  protested  in  this  court  against  the  con- 
struction of  a  bridge  by  the  board  of  freeholders,  which  they  in- 
sisted would  injure  them  irreparably.  Chancellor  Vroom  in  dis- 
solving the  injunction  (on  p.  281)  said: 

"If  the  board  have  power  to  act  in  the  premises ;  if  they  have 
jurisdiction  over  the  subject-matter,  this  court  can  take  no 
cognizance  of  the  complaints  contained  in  the  bill.  The  right 
of  supervision  and  correction  is  in  another  tribunal.  In  England 
it  belongs  to  the  king's  bench,  and  in  this  state  to  the  supreme 
court.  The  principle  is  universal,  that  wherever  the  rights  of  in- 
dividuals are  invaded  by  the  acts  of  persons  clothed  with  au- 
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thority  to  act,  and  who  exercise  that  authority  illegally  the  per- 
sons aggrieved  must  seek  redress  by  certiorari.  It  appertains  to 
the  general  supervisory  jurisdiction  of  the  supreme  court,  exer- 
cising in  that  behalf  the  powers  of  the  king's  bench  to  correct 
abuses  of  .that  character.  The  jurisdiction  is  not  a  doubtful  one, 
nor  is  the  exercise  of  power  under  it  novel,  either  in  England  or 
in  our  own  state.  It  is,  then,  to  the  supreme  court  that  the  com- 
plainants must  resor,t  to  have  their  grievances  redressed,  and  not 
to  the  chancery."  Morris  Canal  Co.  v.  Jersey  City,  12  N,  J,  Eq, 
(1  Beas.)  252;  Lewis  v.  Freeholders  of  Cumberland,  66  N,  J. 
Law  (27  Vr,)  416;  Rehill  v.  East  Newark,  £c.,  73  N.  J.  Law 
{U  yr,)  220. 

Barring  such  instances  as  above  noted,  the  jurisdiction  of  this 
court  may  with  propriety  be  invoked  only,  when^  after  the  dele- 
gated power  has  been  legislated,  Thorp  \^  fi^on/i  flp^uai  orcoii- 
"tnT^TTyf^ijiJtf^  fiilfillmpnt  Band  v.  Newark,  supra;  Schumm 
vT^ymour,  supra;   Lieistein  v.  Newark,  supra. 

On  the  argument  it  was  suggested,  and  in  the  brief  it  was 
argued,  but  it  is  not  alleged  in  the  bill,  that  the  act  of  1907,  by 
authority  of  which  the  sewer  is  being  built,  is  unconstitutional, 
because  of  the  same  vice  which  existed  in  the  act  of  1903  (P.  L. 
1908  p.  158)  y  as  found  by  the  court  of  errors  and  appeals  in 
VanCleve  v.  Passaic  Valley  Sewerage  Commissioners,  71  N.  J. 
Law  (42  Vr.)  574.  The  legislation  of  1907  was  enacted  to  meet 
the  situation  pointed  out  by  that  opinion,  and,  in  my  judgment, 
it  remedied  the  evils  of  the  earlier  legislation.  If  it  is  vulnerable 
on  that  ground  the  act  ought  to  have  been  attacked  in  another 
tribunal.  The  complainants  avail  themselves  of  this  point  only 
for  the  purpose  of  defeating  the  execution  of  a  part  of  the  au- 
thorized work,  and  leave  the  legislation  unassailed  in  so  far  a8 
it  applies  to  the  construction  of  that  part  of  the  sewer  concern- 
ing which  they  make  no  complaint.  A  preliminary  injunction 
will  notjbe-gfanted  on  doubtful  ^points  of  constitutional  law. 
Oreenville  v.  Seymour,  supra. 

Thejuuldia^-of^this  sewer  is  a  public  work  of  inestimable  im- 
portance and  necessity  to  all  of  the  inhabitants  of  the  Passaic 
valley. 
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"The  general  principle  ♦  ♦  ♦  denying  relief  by  injunction  against 
the  action  of  municipal  bodies  in  matters  properly  resting  within  their 
jurisdiction,  in  the  absence  of  fraud,  applies  with  especial  force  to  cases 
where  the  relief  is  sought  against  the  construction  by  municipal  corpo- 
rations of  works  of  public  improvement,  such  as  streets,  bridges,  public 
buildings,  sewers  and  other  like  works  pertaining  to  municipal  govern- 
ment. And  whenever  such  matters  have  been  intrusted  by  law  to  the 
judgment  and  discretion  of  municipal  officers  or  boards,  equit£.jadlLjlot 
revise  or  control  thA  PTPrpico  nf  f^^pjr  discretiop.  or  interfere  with  their 
action  in  the  absence  of  fraud,  and  while  they  continue  to  act  within 
the  scope  of  the  powers  conferred  upon  them  bv  law.*'    High  Inj,  §  1210, 

An  important  public  work  should  not  be  delayed  by  an  in- 
junction except  the  right  to  be  protected  is  clear  and  without 
serious  doubt.  Pennsylvania  Railroad  Co.  v.  New  York  and 
Long  Branch  Railroad  Co,,  23  N.  J.  Eq.  (8  C.  E.  Or,)  157, 

In  Easton  and  McMdhon  v.  New  York  and  Long  Bra/nch 
Railroad  Co.,  2Jf.  N.  J.  Eq.  {9  C,  E,  Or.)  Jfi,  the  court  says  (at 
p,  58) : 

'T^he  work  which  it  is  sought  to  enjoin  is  a  public  enterprise 
of  much  importance  to  the  people  of  this  state,  who,  through 
their  legislature,  have  authorized  its  construction.  I  find  no 
evidence  of  bad  faith  on  the  part  of  the  defendants,  nor  even  any 
imputation  of  it.  This  court  is  always  reluctant  to  stay  the 
progress  of  such  enterprises,  and  will  only  do  so  in  a  case  clearly 
calling  for  its  intervention." 

The  contentions  that  the  complainants  are  in  laches,  and  that. 
to  grant  the  relief  prayed  by  the  bill  would  impair  the  obliga- 
tion of  contract,  are  not,  in  my  judgment,  well  founded,  al- 
though it  is  not  necessary  to  pass  upon  either  point  at  this  time. 
That  the  bill  is  defective  for  want  of  parties  (the  municipali- 
ties) cannot  be  gainsaid. 

The  injunction  will  be  denied  and  the  order  to  show  cause  dis- 
missed, with  costs. 
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Central  Union  Stock  Yards  Company 

V, 

Uvalde  Asphalt  Paving  Company. 

[Submitted  May  17th,  1913.     Decided  June  6th,  1913.] 

1.  A  stipulation  in  a  building  contract  that,  in  case  of  any  disagree- 
ment respecting  the  construction  of  any  specification  or  plan,  the  same 
shall  be  referred  to  and  decided  by  the  engineer,  whose  decision  shall 
be  final,  requires  the  engineer  to  give  his  decision  in  the  event  of  a  dis- 
pute during  the  progress  of  the  work  and  not  after  its  completion. 

2.  Under  a  building  contract  providing  for  a  final  certificate  by  the 
engineer  as  a  condition  precedent  to  the  right  of  payment,  a  certificate 
cannot  properly  be  refused  where  the  contractor  has  fully  performed. 

3.  A  stipulation  in  a  building  contract  that,  in  the  event  of  any  dis- 
agreement as  to  the  performance  of  any  agreement  or  value  of  extra 
work,  the  same  shall  be  referred  to  arbitrators  and  a  decision  by  a 
majority  shall  be  final,  makes  the  decision  of  arbitrators  final  and  super- 
sedes the  provision  for  an  engineer's  final  certificate  as  a  condition 
precedent  to  the  right  of  payment. 

4.  Where  the  matter  in  dispute,  submitted  to  arbitrators  pursuant  to 
a  provision  in  a  building  contract,  was  whether  grouting  was  done  in 
accordance  with  the  specifications  in  that  the  joints  were  not  raked  out 
or  cleared  of  sand,  and  the  arbitrators  found  that  the  other  work  was 
done  and  the  materials  furnished  were  in  conformity  to  the  specifica- 
tions, and  that  the  raking  out  of  joints  was  not  called  for  in  the  speci- 
fications, and  that  there  was  no  demand  during  the  progress  of  the 
work  to  clean  out  the  joints,  a  finding  that  the  contractor  substantially 
performed  the  contract  was  a  finding  of  full  performance. 

5.  Specifications  for  grading  and  paving,  which  provided  that  the 
proposed  pavement  should  consist  of  selected  blocks  so  laid  as  to  form 
a  uniform  level  top  and  covered  with  Portland  cement  grout  spread  over 
the  pavement,  and  that  water  should  be  added  and  with  the  aid  of 
brooms  the  grout  should  be  swept  over  the  paved  surface  until  the 
"joints"  between  the  blocks  were  completely  filled,  contemplated  that 
the  joints  were  to  be  filled  to  the  full  depth  with  the  grout,  thus  binding 
the  pavement  in  a  solid  mass ;  the  word  "joint"  in  masonry  meaning  the 
permanent  meeting  surface  of  two  bodies  as  stones  or  bricks,  held  to- 
gether by  cement  or  otherwise,  and  in  paving  blocks  meaning  the  space 
between  the  side  faces  of  the  blocks  brought  together  or  nearly  in  touch. 

6.  A  decision  by  arbitrators  selected  to  settle  a  dispute  between  a 
building  contractor  and  an  owner  will  not  be  disturbed  by  the  court 
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OD  the  sole  ground  that  the  arbitrators  erroneously  construed  a  provision 
of  the  contract,  and  so  long  as  they  acted  honestly  and  with  reasonable 
efficiency  their  decision  is  binding. 

7.  Arbitrators  on  a  submission  are  not  bound  to  award  on  mere  dry 
principles  of  law,  but  may  do  so  according  to  the  principles  of  equity 
and  good  conscience. 

S.  A  party  seeking  to  set  aside  an  award  by  arbitrators  on  the  ground 
of  the  partiality  of  the  arbitrators  has  the  burden  of  proof,  for  every 
intendment  favors  the  validity  of  the  award  and  the  impartiality  of  the 
arbitrators. 

9.  A  party  to  an  arbitration,  who  has  knowledge  of  the  partiality  of 
an  arbitrator,  must  act  at  once  and  cannot  speculate  on  a  favorable 
award  and  then  impeach  an  adverse  award. 

10.  Where  an  arbitrator  considered  himself  as  a  representative  of 
the  party  to  the  arbitration  appointing  him,  and  in  the  arbitration  pro- 
ceedings acted  on  such  belief,  and  his  judgment  was  influenced  thereby, 
the  award  must  be  set  aside. 

11.  An  arbitrator  who  dissented  from  the  award  may  impeach  it  by 
proving  that  partiality  of  a  co-arbitrator  consenting  to  the  award  as 
based  on  conversations  had  with  him. 

12.  Where,  in  a  suit  by  an  owner  to  set  aside  an  award  of  arbitrators 
appointed  under  a  contract  between  him  and  a  contractor,  the  case  as 
made  by  the  bill  and  affidavits  was  not  free  from  doubt,  and  the  owner 
would  suffer  serious  wrong  if  a  decision  of  a  majority  of  the  arbitrators 
construing  a  clause  in  the  building  contract  was  the  result  of  partiality 
on  the  part  of  th^  arbitrators,  a  preliminary  injunction  restraining  the 
contractor  from  offering  the  award  in  evidence  in  any  suit  at  law  against 
the  owner  or  from  suing  the  owner  on  the  award,  will  be  issued. 


Heard  on  bill,  amended  bill  and  affidavits. 

Afessrs.  Camck  &  Worieiidylce,  for  the  complainant. 

^fessrs.  Collins  £'  Corhin  (with  whom  was  Mr,  Floyd  Clark, 
of  the  Xuw  York  bar),  for  the  defendant. 

Griffin,  V.  C. 

The  bill  m  this  cause  is  filed  to  set  aside  an  award  of  arbitra- 
tors appointed  under  a  contract  between  the  complainant  and 
defendant,  which  contract  and  the  specifications  provide  for  the 
preparation  of  a  foundation,  grading  and  paving  in  the  new 
stock  yards  of  the  complainant  situated  at  Communipaw,  Jersey 
City,  and  are  in  the  usual  form  for  such  improvements,  con- 
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taining  clauses  providing  for  the  manner  of  payment,  and  which 
virtually  make  the  owner,  through  its  engineer,  the  arbiter  of  the 
sufficiency  of  the  work  and  materials  done  and  furnished  during 
the  progress  of  the  work,  and  whose  direction  as  to  the  manner 
of  doing  the  work  must  be  followed.  These  clauses  are  so 
framed  that  it  is  difficult  to  perceive  how  the  owner  on  the  com-  ; 

plot  ion  of  the  work  could  be  dissatisfied  if  the  power  of  direc- 
tion and  supervision  possessed  by  it  and  its  engineer  were  prop- 
erly exercised  during  its  progress. 

The  sixth  mutual  covenant  binds  the  contractor  to  make  any 
repairs,  renewals  or  replacements  made  necessary  at  any  time 
during  one  year  from  and  after  completion  of  the  work  because 
of  or  growing  out  of  defective  materials  used  or  workmanship 
done,  at  its  own  expense,  on  demand  by  the  complainant;  but 
it  was  understood  that  any  defect  in  the  work  due  to  any  settle-  I 

ment  which  might  take  place  in  the  paving  because  of  a  settle- 
ment of  the  ground  upon  which  the  paving  was  laid  should  not 
be  considered  defective  workmanship. 

The  seventh  and  eighth  mutual  covenants  are  as  follows: 

** Seventh.  No  certificate  given  or  payment  made  under  this  contract,  ' 

except  the  final  certificate  or  final  payment,  shall  be  conclusive  evidence 
of  the  performance  of  this  contract,  either  wholly  or  in  part,  and  no  pay-  | 

ment  shall  be  construed   to  be  an  acceptance  of  defective  work  or   of  ■ 

improper  materials. 

^'Eighth.  In  case  of  any  disagreement  or  dispute  between  the  contractor  | 

and  the  stock  yards  company  respecting  the  true  construction  or  mean- 
ing of  any  specification,  map,  profile  or  plan,  the  same  shall  be  referred 
to  and  decided  by  the  engineer,  and  his  decision  shall  be  final  and  con-  ' 

elusive;    but  should  any  disagreement  or  dispute  arise  relating  to  the  j 

true  performance  of  any  covenant  or  agreement,  or  the  true  value  of  ' 

extra   work,   because  of  a   written   requisition   under  the   third  mutual  ! 

covenant,  then  and  in  either  of  such  cases  such  disagreement  or  dispute  i 

shall  be  referred  to  three  arbitrators,  one  to  be  selected  by  each  of  the  I 

parties,  and  the  third  to  be  selected  by  the  two  selected  by  the  parties,    '  j 

and  the  decision  in  writing  by  a  majority  shall  be  final.     Each  party  \ 

hereto  shall  pay  one-half  of  the  expense  of  such  reference."  ! 


Under  the  title  "Grading"  the  specifications  provide  that  the 
then  present  surface  of  the  area  to  be  paved  should  be  brought 
to  an  uniform  grade  conforming  to  a  plane  parallel  and  distant 
suflSciently  below  the  established  grade  of  the  pa\ement,  to  allow 
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the  stone  block  to  be  laid  on  the  ground  so  that  the  top  of  the 
block  should  conform  to  the  desired  grades  shown  on  the 
drawings. 

Under  the  title  "Pavement"  it  is  provided  as  follows: 

"The  proposed  pavement  shall  consist  of  selected  blocks,  laid  sa  as  to 
fonn  a  fairly  uniform  level  top;  they  shall  be  laid  on  a  sand  bed  one 
inch  thick;  after  the  paving  is  completed,  it  shall  be  rammed  to  a  uni- 
form even  surface,  satisfactory  to  the  engineer  or  his  inspector,  and 
after  having  been  so  rammed  .it  shall  be  immediately  covered  with  a 
Portland  cement  grout  consisting  of  one  part  Portland  cement  and  two 
parts  clean  sharp  sand.  This  shall  be  spread  dry  over  the  pavement, 
leaving  a  surplus  of  at  least  one-eighth  inch  to  one-quarter  inch  in  thick- 
ness. Water  shall  then  be  added,  and  with  the  aid  of  brooms  this  grout 
shall  be  swept  over  and  all  about  on  the  paved  surface  until  the  joints 
and  interstices  between  said  blocks  shall  be  completely  filled.  No  blocks 
with  badly  broken  faces  will  be  accepted." 

The  specification  also  provide  as  follows : 

"Sand.  Sand  shall  be  clean,  hard,  sharp  and  coarse,  or  a  mixture  of 
£ne  and  coarse  of  an  approved  quality.  « 

"Clean,  sharp  sand,  free  from  loam,  now  on  the  premises  may  be  used.*' 

Under  the  title  "Engineer'^  it  says  that  the  said  word  "en- 
gineers^ used  in  the  specifications  is  understood  to  mean  the  en- 
gineer of  the  stock  yards  company,  unless  otherwise  mentioned, 
or  his  duly-authorized  agents  limited  by  the  particular  duties 
entrusted  to  them. 

The  work  thus  contemplated  by  the  contract  aud  specifications 
was  the  bringing  of  the  surface  of  the  proposed  way  to  a  uniform 
feubgrade,  spreading  thereon  sand  to  a  depth  of  one  inch,  and 
ramming  so  as  to  produce  a  uniform  surface,  and  filling  in  the 
joints  and  interstices  between  the  blocks  with  a  cement  grout 
composed  of  one  part  Portland  cement  and  two  parts  clean, 
sharp  sand.  The  apparent  purpose  of  the  grouting  was  not  only 
to  produce  a  surface  from  which  the  water  would  flow  readily, 
preventing  percolation  between  the  joints,  but  also  to  form  a 
binder  between  the  blocks,  which,  when  the  grout  thoroughly  set 
would  so  bind  the  pavement  together  as  to  form  a  solid  mass 
covering  the  whole  area,  to  the  end  that  the  impact  from  travel 
would  not  be  borne  by  a  single  block,  but  resisted  by  a  wide  area, 
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apparently  a  character  of  construction  deemed  necessary  in  view 
of  the  nature  of  the  foundation,  which  consisted  largely  of  a  very 
deep  sand  fill  dredged  from  the  river,  which  fill  was  not  com- 
pacted and  thus  did  not  afford  a  solid  base. 

The  work  was  proceeded  with,  and  one  intermediate  payment 
made  without  the  certificate  of  the  engineer,  which  payment, 
however,  did  not  constitute  a  waiver  of  the  right  to  demand  the 
production  of  the  final  certificate. 

The  defendant  finished  the  work  <)n  July  22d,  1909,  and  on 
the  same  day  rendered  a  bill  with  what  purported  to  be  a  final 
certificate  of  one  J.  E.  Walker,  written  at  the  bottom  of  the 
bill  or  estimate  of  quantities,  as  follows: 

'"Work  complete  and  satisfactory,  J\me  22/09,  0.  K.,  J.  E. 
Walker." 

The  date  "June  22/09,"  it  is  conceded  should  have  been  "July 
22/09."  This  certificate  is  not  the  certificate  provided  by  the 
agreement,  which  requires  the  certificate  of  the  engineer. 
Walker  was  not  the  engineer,  nor  does  it  appear  that  he  \\  as  the 
inspector  appointed  by  the  engineer,  but  was  merely  an  employe 
of  the  stock  yards  company,  who,  in  the  absence  of  the  inspector, 
seems  to  have  acted  as  overseer  of  the  work. 

About  August  17th,  1909,  the  first  use  was  made  of  the 
pavement  and  the  complainant  alleges  that  it  broke  up  under 
the  traffic,  due  to  the  failure  to  grout  the  joints  and  interstices 
between  the  blocks  in  accordance  with  the  specifications,  and  re- 
fused to  pay  the  balance  of  the  contract  price;  whereupon  the 
defendant  here  commenced  its  suit  in  the  Hudson  circuit  court 
for  the  balance  due  upon  the  contract.  To  the  declaration  the 
complainant  pleaded  that  an  arbitration  under  the  eighth  mu- 
tual covenant  was  a  condition  precedent  to  the  bringing  of  suit, 
and  that  none  was  had;  to  this  plea  the  defendant  here  de- 
murred, and  the  court,  in  an  opinion  filed,  overruled  the  de- 
murrer, whereupon  the  defendant  here  discontinued  its  suit  and 
proceeded  to  arbitrate,  each  party  selecting  one  arbitrator  and 
they  selecting  a  third,  all  of  whom  were  engineers. 

The  arbitrators  met  and  heard  the  parties.  '  Prom  the  evidence 
offered  it  appears  that  the  joints  and  interstices  between  the 
blocks  were  filled  with  sand  before  grouting;  that  the  defendant 
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used  a  broom  to  sweep  the  sand  from  the  interstices  so  as  to 
permit  the  entry  of  the  grout,  but  removed  it  only  to  a  depth 
of  about  an  inch.  The  grout  was  then  spread  over  the  pavement 
and  naturally  did  not  penetrate  to  any  great  depth,  the  result 
being  that  this  grout,  which  was  intended  to  form  a  binder  be- 
tween the  blocks,  was  of  little  or  no  value  in  maintaining  the 
stability  of  the  pavement  under  traflBc,  in  consequence  of  which 
it  broke  and  the  paving  blocks  settled,  presenting  an  uneven 
surface  which  filled  with  water  and  other  matter,  rendering  it 
difficult  to  clean  and  maintain  in  a  sanitary  condition,  and  also 
resulting  in  making  the  way  incommodious  for  travel. 

Before  the  arbitrators  the  complainant  urged  that,  under  the 
first  clause  of  the  eighth  mutual  covenant,  the  arbitrators  were 
bound  to  accept  the  interpretation  of  the  specifications  as  to 
grouting  which  was  placed  upon  it  by  the  engineer.  The  engi- 
neer testified  that  during  the  progress  of  the  work  he  discovered 
that  grouting  was  done  over  the  pavement  with  the  interstices 
filled  with  sand,  and  vigorously  condemned  the  work,  and  the 
superintendent  of  the  defendant  here  agreed  that  it  was  bad 
construction  and  promised  to  rake  out  the  sand  from  the  inter- 
stices before  grouting.  This  statement  was  denied  by  the  super- 
intendent. The  issue  thus  presented  was  for  the  arbitrators  to 
determine  and  they  decided  against  the  complainant's  con- 
tention. 

The  arbitrators,  with  one  dissenting,  found  in  favor  of  the 
defendant  here  on  all  points,  and  awarded  the  full  balance  due 
upon  the  contract,  with  interest  from  July  22d,  1909,  the  date 
of  the  completion  of  the  work. 

After  the  publication  of  the  award  the  defendant  here  sued 
the  complainant  in  the  Hudson  circuit  court  upon  the  contract, 
and  offered  in  evidence  the  award.  The  trial  judge  directed  a 
verdict  for  the  defendant  (this  complainant).  This  judgment 
was  reviewed  by  the  court  of  errors  and  appeals,  which  court — 
Mr.  Justice  Garrison  writing  the  opinion — reversed  the  judg- 
ment below  and  awarded  a  venire  de  novo,  Uvalde  Asphalt  Co, 
V.  Central  Union  Stock  Yards  Co.,  86  Ail.  Rep.  425,  decided 
March  3d,  1913. 
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The  case  being  noticed  for  trial  at  the  April  term,  1913,  of  the 
Hudson  circuit,  the  complainant,  on  March  26th,  1913,  filed  its 
bill  against  the  defendant;  and  afterwards,  on  May  8th,  1913, 
by  leave  of  the  court,  filed  an  amended  bill,  praying  that  the 
award  be  set  aside  and  the  defendant  enjoined  from -prosecuting 
its  action  pending  in  the  Hudson  circuit  court  en  two  grounds: 

First,  That  the  only  matter  properly  submitted  to  arbitration 
under  the  eighth  mutual  clause  of  said  contract  was  the  true 
pei'formance  of  such  paving  work  according  to  the  construction 
and  meaning  of  the  specification  relating  thereto,  which  had 
been  passed  upon  and  decided  by  the  engineer,  whose  decision  by 
the  terms  of  said  contract  was  made  final  and  conclusive,  and 
that  the  majority  of  the  arbitrators  exceeded  the  submission, 
and  improperly"  and  wrongfully  disregarded  the  decision  so 
made  by  the  engineer,  and  in  violation  of  their  duty  under  the 
clause  of  the  contract  providing  for  arbitration,  and  in  excess 
of  the  submission  to  them,  improperly  awarded  to  the  contractor 
the  whole  amount  claimed  to  be  due  to  it. 

Second.  That  Mr.  Morrison,  one  of  the  arbitrators  who  was 
selected  by  the  Uvalde  Asphalt  Paving  Company  was  at  the 
time  when  he  entered  upon  the  performance  of  his  duty  as  such 
arbitrator,  prejudiced  and  partial,  and  undertook  the  perform- 
ance of  such  duty  not  as  a  fair-minded  trier  of  the  facts,  but  as 
an  advocate  and  partisan  of  the  Uvalde  Asphalt  Paving  Com- 
pany, with  his  mind  made  up  before  the  taking  of  any  testimony 
in  favor  of  the  party  by  whom  he  had  been  selected. 

The  first  ground  is  based  on  the  contention  that  under  the 
poi-tion  of  the  eighth  mutual  covenant  which  reads  as  follows: 

"In  case  of  any  disagreement  or  dispute  between  the  contractor  and  the 
stock  yards  company  respecting  the  true  construction  or  meaning  of  any 
specification,  map,  profile  or  plan,  the  same  shall  be  referred  to  and  de- 
cided by  the  engineer,  and  his  decision  shall  be  final  and  conclusive," 

the  decision  need  not  necessarily  be  given  during  the  progress  of 
the  work,  but  might  with  full  and  binding  force  be  given  after 
its  completion. 

Mr.  Justice  Garrison,  in  dealing  with  this  clfiuse  in  the  last- 
mentioned  case,  says:    "This  provision  refers  to  a  difference  of 
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opinion  as  to  the  meaning  of  maps,  profiles,  working  plans  or 
what  not,  arising  during  the  progress  of  the  work  and  requiring 
to  be  decided  promptly  and  authoritatively  as  a  guide  in  its  fur- 
ther prosecution/' 

But  counsel  for  the  complainant,  while  conceding  that  the 
appellate  court  placed  a  construction  upon  the  arbitration  clause 
of  the  contract  at  variance  with,  that  now  contended  for,  say, 
that  as  on  the  writ  of  error,  the  court  could  not  consider  the 
facts  alleged  in  the  bill  which  invoke  the  jurisdiction  of  the 
court  of  chancery,  and  did  not  finally  construe  the  clause  re- 
ferring to  the  engineer  the  decision  on  disputes  respecting  the 
true  construction  of  the  specifications,  maps  and  plans,  the  ex- 
pressions in   opinion  of  the  appellate  court  on  this  subject, 
were  therefore  obiter.    If  the  view  of  the  complainant,  above 
expressed,  is  conceded  to  be  correct,  what  other  construction 
could  be  placed  on  the  clause  ?    Its  language  is  very  sinrple,  and 
clearly  indicates  that  the  disagreement  or  dispute  must  arise, 
and  the  reference  to  and  decision  by  the  engineer  be  made  during 
the  progress  of  the  work,  and  not  after  its  completion.    Of  what 
value  would  such  interpretation  be  after  the  completion  of  the 
work  ?    The  contractor  was  entitled  to  know,  during  its  progress, 
the  view  of  the  engineer  on  this  subject,  so  as  to  conform  to  his 
interpretation  of  the  specifications.    The  engineer,  who  was  the 
representative  of  the  complainant,  might  conceal  his  construc- 
tion, permit  the  contractor  to  do  the  work  contrary  to  his  con- 
cealed interpretation,  and  on  completion,  refuse  to  give  a  final 
certificate,  on  the  ground  that  his  interpretation  of  the  specifica- 
tions differed  from  that  of  the  contractor.     This  would  savor 
somewhat  of  fraud,  and  should  not  be  tolerated.    The  contractor 
had  a  right  to  expect  that  the  engineer  would  properly  inspect 
the  work  during  it  progress,  and  if  the  engineer  conceived  that 
the  contractor's  interpretation,  as  shown  by  the  work  being  done, 
was  at  variance  with  his,  it  was  his  plain  duty  to  inform  the  con- 
tractor 80  that  the  work  could  be  strictly  done  in  accordance  with 
his  conception  of  the  plans  and  specifications.    Therefore,  if  this 
court  felt  at  liberty  to  construe  this  clause  independently  of  the 
decision  of  the  court  of  errors  and  appeals,  it  would  reach  the 
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same  conclusion.  The  arbitrators  having  found  that  during  the 
progress  of  the  work  there  was  no  such  dispute  or  disagreement, 
and,  further,  that  there  was  no  such  admission  or  agreement  by 
the  superintendent  of  the  defendant  as  that  testified  to  by  the 
engineer  of  the  complainant.  Before  the  arbitrators,  namely,  thdt 
the  engineer  "vigorously  condemned  the  work''  (the  grouting) 
"and  the  superintendent  agreed  that  it  was  bad  construction  and 
promised  to  rake  out  the  sand  from  the  interstices  before  grout- 
ing/' all  intermediate  objections,  down  to  the  final  completion 
of  the  work,  are  disposed  of,  leaving  only  the  necessity  of  pro- 
ducing the  final  certificate  of  the  engineer,  or  its  equivalent,  the 
award  of  the  arbitrators.  On  the  completion  of  the  work  the 
contract  required  a  final  certificate  of  the  engineer  as  a  condition 
precedent  to  the  right  of  payment,  which  certificate  could  not 
properly  be  refused  if  the  contractor  had  truly  performed  the 
covenants  and  agreements  by  him  to  be  kept  and  performed. 
But  the  parties,  not  content  to  let  the  final  decision  in  this  mat- 
ter rest  solely  with  the  engineer,  agreed  that  this  very  question 
which  the  engineer  was  to  decide  before  giving  the  final  certifi- 
cate should  be  referred  to  the  decision  of  arbitrators,  thus  super- 
seding the  engineer  in  the  matter,  and  making  their  decision, 
and  not  his,  final  and  conclusive  on  the  parties.  Uvalde  Asphcdt 
Paving  Co,  v.  Central  Union  Stock  Yards  Co,,  supra. 

The  complainant  also  makes  a  point  on  the  finding  of  the 
award  in  favor  of  this  defendant  for  the  full  amount,  while  also 
finding  that  the  defendant  only  "substantially  performed  the 
contract,"  and  urges  that  such  a  finding  did  not  warrant  the 
allowance  in  full,  but,  on  the  contrary,  there  should  have  been  an 
abatement  in  the  allowance  as  requested  by  the  complainant  to 
the  extent  that  the  contract  was  not  fully  performed. 

The  language  used  is  rather  inapt  to  express  the  idea  of  full 
performance,  viz.,  "performed  the  work  specified  in  their  con- 
tract with  said  Central  Union  Stock  Yards  Company,  sub- 
stantially in  compliance  with  the  specifications  for  such  work." 

Taking  the  whole  award  into  consideration,  it  is  plain  that 
the  arbitrators  meant  by  their  language  "full  performance." 
The  only  matter  in  dispute  was  the  grouting.  •  The  award 
determines — 
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First.  That  the  blocks  were  laid  on  a  cushion  of  one  inch  of 
sand,  strictly  in  accordance  with  the  specifications. 

Second,  Upon  this  pavement,  so  laid,  was  spread  a  coating  of 
grout  of  cement  and  sand  properly  prepared  and  of  materials 
satisfactory  to  the  parties  concerned  and  in  compliance  with  the 
specifications  above  mentioned. 

Third.  After  stating  that  the  only  objection  raised  regarding 
the  work  was  the  manner  of  grouting  and  that  great  stress  was 
laid  on  the  fact  that  before  grouting  the  joints  should  have  been 
raked  out  or  cleaned  of  sand,  the  award  says : 

"This  raking  out  of  joints  was  not  called  for  in  the  specifications,  and 
if  not  called  for  certainly  was  not  contemplated,  and  under  such  speci- 
fications it  was  not  compulsory  upon  the  paving  company  to  rake  or  dean 
the  sand  from  such  joints.*' 

Fourth,  That  there  was  no  demand  made  during  the  progress 
of  the  work  to  rake  or  clean  out  the  joints. 

Fifth.  There  was  no  objection  to  the  work  until  after  com- 
pletion. 

Such  a  finding  of  facts  by  the  arbitrators  could  lead  to  no 
other  award  than  that  of  full  performance. 

To  the  ordinary  mind  the  specifications  as  to  grouting  seem 
free  from  doubt.  They  provide  for  the  complete  filling  of  the 
joints  and  interstices  with  grout.  ^'Joinf  ^  is  defined  in  Funk 
&  Wagnall's  Standard  Dictionary  as  follows:  "In  mechanical 
art — masonry — the  permanent  meeting  surface  of  two  bodies, 
as  stones  or  bricks,  held  together  by  weight,  cement,  or  other- 
wise." '*The  place  where  the  ends  of  two  rails  meet  or  nearly 
tench."  This  definition  indicates  that  the  "joint"  in  paving 
blocks  is  the  space  between  the  side  faces  of  the  blocks  brought 
together  or  nearly  in  touch. 

A  fair  reading  of  these  specifications  in  the  light  of  what  was 
sought  to  be  accomplished  would  seem  to  lead  one  to  believe 
that  the  parties  intended  that  the  joints  and  interstices  were  to 
be  filled  to  the  full  depth  with  grout,  thus  binding  the  pavement 
in  the  solid  mass  above  referred  to  so  that  no  single  block  would 
bear  the  impact  of  travel,  but  through  the  concrete  binder,  the 
force  of  the  impact  would  be  distributed  over  a  wide  area.    It 
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would  seem  idle  to  say  that  the  purpose  contemplated  was  to 
treat  the  pavement  to  a  cement  wash  which  would  in  no  sense 
operate  to  bind  the  pavement,  and  it  is  apparent  that  grouting 
to  a  depth  of  one  inch  would  be  little  better. 

Assuming  that  a  court  would,  in  construing  this  grouting 
clause,  determine  that  its  true  meaning  required  the  raking  and 
cleaning  out  of  the  joints  contrary  to  the  view  of  the  majority 
of  the  arbitrators,  has  it  the  power  to  do  so  in  this  case? 

In  the  case  of  Evans  v.  Middlesex  County,  209  Mass.  Jl^74; 
95  N.  E,  Rep,  897,  the  contract  contained  the  standard  clauses 
requiring  the  work  to  be  done  and  the  materials  furnished  under 
the  direction  of  an  engineer  to  be  selected  by  the  architect  and 
to  the  satisfaction  of  the  architect  and  engineer;  and  in  case 
the  work  and  materials  were  unsatisfactory,  the  contractor,  on 
being  notified  in  writing,  should  remove  the  same  and  substitute 
materials  satisfactory;  that  all  work  should  be  done  to  the  sat- 
isffiCtion  of  the  architect  and  engineer,  who  should  be  the  sole 
judges  of  the  fitness  of  the  work  and  materials.  The  specifica- 
tions required  "Sectional  Covering  ♦  *  *  Air  Cell,  Class  A.'* 
The  auditor  found  that  the  air  cell  furnished  complied  with  the 
specification,  but  the  architect  and  engineer  both  ignorantiy  sup- 
posed that  the  only  covering  that  would  comply  with  the  specifi- 
cations was  manufactured  by  a  particular  manufacturer.  He 
did  not  find  that  the  architect  and  engineer  were  corrupt,  but 
acted  through  ignorance.  The  court  said:  "The  architect,  by 
the  terms  of  the  contract,  was  constituted  an  arbitrator  by  the 
parties  to  determine  practical  questions  of  performance  that 
might  arise  during  the  progress  of  the  construction.  So  long  as 
he  acted  honestly  and  with  reasonable  efficiency  his  action  was 
binding  upon  the  parties.^'  The  action  of  the  architect  was  sus- 
tained, and  in  concluding,  the  court  said:  "Although  the  case 
appears  to  be  one  of  great  apparent  hardship  to  the  plaintiffs, 
the  governing  rules  of  law  make  no  other  result  possible  upon 
the  exceptions.^^ 

In  the  case  of  Norcross  v.  Wyman,  187  Mass.  25;  72  N.  E. 
Rep.  3Jf7y  the  specification  provided  as  follows:  ^The  archi- 
tects shall  have  the  sole  interpretation  of  their  drawings  and 
specifications,  except  as  otherwise  provided  or  specified.    Their 
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decision  on  all  questions  relative  to  the  drawings  and  specifica- 
tions or  contract  for  said  building  shall  be  final  and  binding  on 
the  owner  and  contractor."  The  plaintiff  was  required  to  pro- 
vide a  suitable  foundation  for  the  building.  Quicksand  was 
found,  resulting  in  more  work  being  required  than  was  con- 
templated by  the  parties.  It  was  contended  that  this  work  was 
extra  and  should  be  so  paid  for.  The  architect  decided  that  the 
clause  in  the  specification  as  to  excavation  was  not  inserted,  with 
the  intent  that  the  expense  of  the  work  made  necessary  by  quick- 
sand should  be  borne  by  the  plaintiff.  The  court  said :  "If  the 
architects  were  clothed  with  authority  to  make  this  decision  it 
is  conclusive  between  the  parties.  ♦  *  *  For  the  purposes  of 
their  decision  they  were  free  to  adopt  such  legal  principles  as  they 
honestly  believed  applicable,  and  to  act  upon  such  evidence  as 
they  chose  to  receive.  *  *  *  The  arbitrator,  therefore,  cor- 
rectly ruled  that  the  architects  were  authorized  to  act  on  the 
question  submitted  to  them,  and  their  decision  thereon  was  bind- 
ing on  the  defendant.  As  the  award  can  well  rest  on  this 
ground,  it  becomes  of  no  consequence  to  consider  whether  the 
contract,  fairly  construed,  required  the  plaintiff  to  excavate 
through  the  quicksand." 

The  arbitrators  on  the  submission  were  not  bound  to  award  on 
mere  dry  principles  of  law,  but  might  do  so  according  to  the  prin- 
ciples of  equity  and  good  conscience  (Ruckman  v.  Ransom,  2S 
N,  J.  Eq.  {8  (7.  E,  Or.)  118,  120),  and  this  is  what  the  arbitra- 
tors in  this  case  stated  their  purpose  to  be  prior  to  hearing 
evidence. 

The  conclusion,  therefore,  on  the  first  point  is  that  the  award 
wa5  not  in  excess  of  the  submission,  and  must  stand,  unless  the 
arbitrators,  or  some  of  them,  were  guilty  of  fraud,  corruption  or 
partiality. 

The  second  point  urged  for  setting  aside  the  award  i?  par- 
tiality exhibited  by  the  arbitrator  Morrison,  who  was  selected  by 
the  defendant.  Mr.  Owen,  the  arbitrator  who  dissented  from  the 
award  and  who  was  selected  by  the  complainant,  says  in  his 
affidavit  annexed  to  the  amended  bill,  that  after  Morrison  and 
he  had  agreed  upon  the  choice  of  Mr.  Olney  as  the  third  arbi- 
trator, Mr.  Morrison  stated  to  him,  Owen,  that  he,  Morrison, 
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was  the  representative  of  the  Uvalde  Asphalt  Paving  Company, 
and  expected,  in  the  arbitration,  to  look  out  for  their  interests, 
and  said  that  he,  Owen,  should  act  likewise  on  the  part  of  the 
Central  Union  Stock  Yards  Company.  This  is  denied  by  Mr. 
Morrison.  Mr.  Owen  also  states  that  the  arbitrators  decided, 
before  taking  testimony,  that  more  satisfactory  results  would  be 
obtained  by  treating  the  dispute  as  one  for  the  decision  of  engi- 
neers, and  that  they  sliould  not  attempt  to  decide  the  contro- 
versy on  grounds  which  might  be  considered  controlling  by  the 
attorneys  for  the  respective  parties.  With  this  in  view,  the  ar- 
bitrators stated,  before  the  taking  of  testimony  had  begun,  that 
tliey  did  not  care  to  have  witnesses  examined  and  cross-examined 
by  counsel.  Mr.  Morrison  agi-ees  witli  the  statement  made  by 
Mr.  Owen,  excepting  this — that  it  was  not  decided  to  deny  coun- 
sel tlie  privilege  of  asking  questions;  and  it  appears  from  the 
minutes  of  the  arbitrators  that  the  examination  of  witnesses  was 
principally  conducted  by  the  arbitrators,  with  counsel  and  offi- 
cers of  the  parties  occasionally  asking  questions. 

The  suggestion  attributed  to  Mr.  Morrison  by  Mr.  Owen  that 
he,  Morrison,  should  act  as  the  representative  of  the  deftjndaftt, 
and  that  Owen  should  perform  the  same  function  for  the  com- 
plainant is  not  at  all  unlikely,  as  it  might  be  considered  by  them 
that  the  umpire,  as  the  impartial  arbiter  between  the  parties, 
would  control  the  award.  In  Fox  v.  Hazelton,  10  Pick,  275^ 
Chief- Justice  Shaw  said:  ^^It  is  not  infrequent  in  practice  for 
each  party  to  select  a  friend  known  to  have  formed  and  expressed 
opinions  upon  the  subject  and  preferences  for  the  parties  re- 
spectively, trusting  that  these  opposite  prejudices  will  balance 
each  otlier,  especially  with  the  aid  of  an  impartial  umpire." 

The  burden  of  proof,  however,  is  on  the  complainant  to  prove 
partiality,  as  every  intendment  favors  the  validity  of  the  award 
and  the  impartiality  of  the  arbitrators.  Therefore,  the  facts 
alleged  by  Mr.  Owen,  and  denied  by  Mr.  Morrison,  cannot  aid 
the  complainant  unless  supported  by  additional  proofs.  These 
proofs,  if  any,  are  found  in  the  minutes  of  the  hearing  before 
the  arbitrators,  and  may  be  examined  in  aid  of  the  inquiry  into 
the  question  of  partiality.  Goodman  v.  Bayers,  2  Jac.  &  W. 
250. 
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The  minutes  of  tlie  arbitrators  show  that  the  first  witnesses 
called  were  on  behalf  of  the  complainant,  and  were  examined  in 
chief  by  Mr.  Owen,  and,  subsequently,  by  Mr.  Morrison.     The 
witnesses  of  the  defendant  were  examined  in  chief  by  Mr.  Mor- 
rison and  afterwards  by  Mr.  Owen,  and  this  course  was  con- 
tinued tliroughout  the  hearing.     Bearing  on  the  statement  of 
Mr.  Owen  that  Mr.  Monison  stated  that  he  was  the  representa- 
tive of  the  defendant  and  expected  to  look  out  for  their  interest, 
and  that  he,  Owen,  should  do  likewise  for  the  complainant,  the 
action  of  Mr.  Morrison,  as  reflected  by  the  stenographic  minutes 
of  the  proceedings  before  the  arbitrators,  is  very  important,  not 
only  for  the  purpose  of  ascertaining  the  truth  of  the  statement, 
but  to  discover  his  conception  of  his  duty.     These  minutes  dis- 
close the  fact  that  his  method  of  examining  the  witnesses  on  the 
part  of  the  defendant  was  such  as  counsel  for  a  defendant  would 
adopt  to  bring  out  matters  favorable  to  the   defendant,  viz., 
kind,  gentle  and  suggestive.     On  the  contrary,  his  examination 
of  the  witnesses  of  the  complainant,  especially  Mr.  Levy,  the 
complainant's  engineer,  was  quite  severe  and  sharp,  and  was  ap- 
parently so  conducted  with  a  view  to  breaking  dovm  the  force 
of  their  statements  and  discrediting  them.     His  side  remarks 
throughout  the  hearing  lead  almost  irresistibly  Lo  the  view  that 
he  had  reached  a  conclusion,  at  least,  very  early  in  the  hear- 
ing.    This  premature  judgment  in  itself  would  not  be  evidence 
of  partiality  sufficient  to  justify  setting  aside  the  award  if  based 
on  the  inspection  of  the  premises  by  the  arbitrators  made  prior 
to  the  taking  of  testimony,  when  it  is  considered  that  the  ar- 
bitrators had  determined  to  decide  the  questions  involved  as  en- 
gineers, without  legal  technicalities. 

In  Brovm  v.  Brown,  1  Vern.  157,  the  umpire  said  he  "was  so 
well  satisfied  as  to  the  value  of  the  repairs  that  the  plaintiff 
might  bring  what  witnesses  he  would,  he  should  not  believe 
them.  He  had  viewed  the  repairs  himself.''  The  award  was, 
nevertheless,  sustained 

During  the  proceedings  Mr.  Moore,  the  counsel  of  the  com- 
plainant, commented  strongly  on  this  supposed  partiality  while 
Mr.  Morrison  was  examining  Mr.  Levy.  Mr.  Morrison  had 
asked  Mr.  Levy  a  question,  and  Mr.  Le^y,  at  the  foot  of  his 
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answer,  said  to  Mr.  Morrison,  ^"Why  didnH  he"  (referring  to 
the  defendant's  superintendent)  "follow  the  specifications?"  and 
Mr.  Morrison  replied,  "He  did  follow  the  specifications  just  as 
well  as  any  man  possibly  could."  This  provoked  the  following 
discussion  between  Mr.  Moore  and  Mr.  Morrison: 

"Mr.  Moore — Are  we  getting  the  opinion  of  three  fair-minded,  unbiased 
men,  or  of  two  arbitrators  and  an  advocate  for  the  paving  company? 
These  questions  all  point  to  a  mind  already  made  up,  Mr.  Morrison. 

"Mr.  Morrison — You  are  entirely  mistaken.  I  tried  to  bring  out  the 
facts. 

*'Mr.  Moore — We  are  entitled  to  the  opinion  of  three  unbiased  men — 
anything  that  brings  out  the  facts  that  bear  upon  this  case. 

"Mr.  Morrison — What  I  am  after  is  the  impossibility  of  getting  a  good 
job  under  this  specification  and  on  that  fill.  I  am  talking  of  blocks  of 
irregular  depth — ^getting  the  blocks  to  one  depth  and  having  a  concrete 
foundation  under  them." 

At  this  state  of  the  hearing  it  is  apparent  that  Mr.  Moore  was 
of  the  view  that  one  arbitrator  was  partial;  but  it  does  not  ap- 
pear that  at  any  time  prior  to  the  publication  of  the  award  the 
complainant  had  knowledge  of  the  conversations  set  out  in  Mr. 
Owen's  affidavit  between  Messrs.  Morrison  and  Owen.  If  it  had, 
it  should  have  acted  then,  and  not  have  speculated  on  a  favorable 
award,  and,  losing,  seek  to  impeach  it.  Fox  v.  Hazelton,  s^u^pra; 
Ormes  v.  Beadel,  30  L,  J,  Oh.  1;    i5  Eng.  Rep,  Full  Reprint 

It  seems  unreasonable  that  Mr.  Morrison  would  have  acted 
as  he  did  unless  he  understood  that  he  was  to  bring  out  the 
matter  on  the  part  of  the  defendant,  and  that  Mr.  Owen  was  to 
do  the  same  on  the  part  of  the  complainant.  In  saying  this,  I 
do  not  find  that  the  arbitrator  intended  to  do  wrong ;  and,  pos- 
sibly, in  conference  with  his  fellow  arbitrators  after  the  case 
was  closed,  the  matter  received  his  impartial  consideration,  and 
the  result,  especially  when  agreed  to  by  the  umpire,  against 
whom  no  charge  has  been  made,  was  just  and  equitable. 

If  Mr.  Morrison,  because  of  his  appointment  by  the  defendant, 
or  for  any  other  reason,  considered  himself  as  the  representative 
or  agent  of  the  party  appointing  him,  and  in  the  arbitration  pro- 
ceedings acted  on  such  belief,  and  his  judgment  was  influenced 
by  that  fact,  the  award  should  be  set  aside  (Strong  v.  Strong,  9 
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Cnsh,  560;  Calcraft  v.  Bmbuck,  1  Ves.  Jr,  221;  Fetherstone  v. 
Cooper,  9  Ves,  Jr.  68;  Lonsdale  v.  lAUleddle,  2  Ves,  Jr,  J^l; 
^Yatson  v.  Duke  of  Northumberland,  11  Yes.  J*-.  153,  160),  un- 
less the  complainant,  with  knowledge  of  the  facts,  proceeded  with 
the  arbitration.  Fox  v.  Hazelton,  supra;  Ormes  v.  Beadel, 
supra. 

In  Strong  v.  Strong,  supra,  it  appeared  that  the  plaintiff  talked 
privately  with  one  of  the  arbitrators  before  the  award  was  made, 
and  there  was  evidence  tending  to  show  that  this  arbitrator  was 
influenced  by  the  consideration  that  he  waa  selected  by  the 
plaintiff  and  felt  himself  rather  committed  as  the  plaintiff^s 
man.  The  action  was  in  debt,  on  bond  to  perform  the  award. 
The  judgment  below  was  for  the  plaintiff  upon  the  rulings  of 
the  trial  judge.  The  verdict  was  set  aside,  to  be  tried  by  a  jury 
on  the  sole  question  of  the  partiality  or  misconduct  of  the  arbi- 
trator. In  this  case  the  court  said :  "But  if  parties  really  intend 
to  have  their  rights  decided  by  impartial  judges,  they  are  entitled 
to  insist  that  each  and  all  of  them  be  impartial.  Therefore, 
proof  of  bias  and  strong  partiality  on  the  part  of  an  arbitrator 
would  form  a  serious  objection  to  the  acceptance  of  an  award.  It 
would  be  no  valid  answer  to  the  objection  that  such  referee  did 
not  discover  undue  partiality  in  the  deliberations  of  the  referees, 
and  made  no  unusual  exertion  to  influence  their  minds,  because 
it  is  impossible  to  determine  to  what  extent  their  judgment 
might  have  reposed  on  liis  reasonings  and  suggestions,  oi  how 
far  their  decisions  were  influenced  by  him."  The  case  was  re- 
tried, and  the  verdict  of  the  jury  was  for  the  plaintiff.  This 
latter  verdict  was  considered  in  Strong  v.  Strong,  12  Cush. 
135 J  and  the  verdict  was  sustained,  the  court  saying:  "It  was 
reprehensible  for  the  plaintiff  to  talk  privately  to  the  arbi- 
trator, before  the  award  was  made,  on  the  matters  in  controversy 
with  his  father  which  the  arbitrators  were  judicially  to  act  upon. 
But  we  are  not  disposed  to  say  that  this  circumstance  alone, 
against  any  and  all  counteracting  evidence,  is  sufficient  to  sup- 
port proof  of  culpable  partiality  to  set  aside  the  unanimous 
award  of  five  arbitrators." 

In  Moseley  v.  Simpson,  L.  R.  16  Eq.  226,  it  appeared  that  a 
very  bitter  feeling  existed  between  the  parties.     Well  knowing 
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this,  the  umpire,  the  arbitrator  selected  by  Simpson,  with  his 
solicitor  and  stenographer  during  the  arbitration  proceedings, 
several  times  adjourned  to  hmcheon  at  the  expense  of  Simpson. 
The  other  arbitrator  and  Mosely  did  not  dine  with  them.  This 
conduct  was  so  improper  that  the  first  impression  of  Vice-Chan- 
cellor  Malin  was  to  set  the  award  aside  as  a  warning  against  such 
conduct  in  the  future ;  but,  on  reflection,  he  said :  "Nothing  is 
alleged  here  to  sustain  the  charge  of  misconduct.  To  induce  the 
court  to  interfere  on  such  a  ground  there  must  be  something 
more  than  mere  suspicion."  He  said  further:  "The  parties 
have  selected  their  own  judges,  and  nothing  can  be  more  im- 
portant than  that  this  court  should  not  lightly  interfere  with 
the  discretion  of  the  arbitrators  or  judges  selected  by  the  par- 
ties." And  he  cited  with  approval  In  re  Hopper,  L.  R.  2  Q.  B, 
S7oy  where  Lord  Cockbum  said,  in  a  somewhat  similar  case: 
"We  must  not  be  too  ready  to  set  awards  aside  where  the  parties 
have  agreed  to  abide  by  the  decision  of  a  tribunal  of  their  own 
selection,  unless  we  see  that  there  has  been  something  radically 
wrong  and  vicious  in  tlie  proceeding." 

The  above  cases,  however,  deal  with  misconduct  where  no 
charge  of  partiality  is  made  excepting  as  it  might  arise  out  of 
the  misconduct,  in  which  case  the  character  of  the  misconduct, 
and  the  degree  that  it  influenced  the  mind  of  the  arbitrator, 
might  very  properly  be  inquired  into  to  determine  whether  or 
not  the  misconduct  affected  him  or  his  associates  in  making  the 
award.  In  this  case,  however,  if  Mr.  Owen^s  story  is  true,  the 
arbitrator  entered  into  the  performance  of  his  duty  ignorantly 
believing  that  he  had  a  right  to  act  on  behalf  of  the  paity  ap- 
pointing him.  If  this  was  his  mental  condition,  he  was  not 
guilty  of  intentional  misconduct,  but  of  such  partiality  as  dis- 
qualified him  from  sitting  in  the  board  of  arbitrators. 

Xo  case  in  New  Jersey  is  cited  by  counsel  on  either  side  where 
a  court  of  equity  was  asked  to  set  aside  an  award  of  arbitrators 
for  partiality.  The  case  must,  therefore,  be  decided  in  the  light 
of  adjudged  cases  of  other  courts. 

It  is  urged  that  Mr.  Owen  cannot  testify  against  the  award. 

In  Campbell  v.  Western,  S  Paige  12Jf,  187,  the  chancellor  said: 
"An  arbitrator  who  has  signed  an  award  with  his  co-arbitrators 
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cannot  be  allowed  to  contradict  his  solemn  act  and  to  say  that  he 
did  not  concur  in  it.  The  signing  of  the  report  was  an  actual 
concurrence  therein.  And  arbitrators  are  not  permitted  to  make 
mental  reservations  in  opposition  to  the  written  evidence  of 
their  decision?,  any  more  than  a  juror  who  ha=?  concurred  in  a 
general  verdict  would  be  permitted  to  swear  he  was  not  con- 
vinced it  was  right."  And  numerous  other  cases  of  the  same 
character  are  cited  by  the  defendant. 

These  eases  are  not  applicable,  because  Mr.  Ov/en  is  not  seek- 
ing to  impeach  his  award.  It  was  not  his.  He  did  not  join  in 
making  it,  but  dissented  therefrom.  His  testimony  is,  there- 
fore, admissible.  National  Bank  of  Republic  v.  Darragh,  SO 
Hvn  29;  Levine  v.  Lancashire  Insurance  Co,,  66  Minn,  138; 
68  N.  W,  Rep,  855. 

The  case  of  the  complainant  is  rather  stronger  than  those 
where  the  award  is  attempted  to  be  set  aside  on  the  evidence  of 
an  arbitrator  who  testifies  to  misconduct  or  partiality  exhibited 
in  the  conferences  of  the  arbitrators,  because  here  the  testimony 
of  the  arbitrator  is  not  as  to  what  transpired  in  the  proceedings 
before  the  arbitrators  and  in  their  conferences,  but  to  the  point 
that  one  arbitrator,  before  any  hearing  was  had,  declared  his 
misconception  of  his  obligation  which,  if  carried  out,  would 
have  been  fatal  to  the  award.  The  rest  of  his  affidavit  was 
offered  to  furnish  the  evidence  that  the  arbitrator  acted  in  ac- 
cordance witli  his  communicated  view  (Goodman  v.  Sayres, 
supra)  y  and  all  the  testimony  before  the  arbitrators  is  in  evidence 
under  an  affidavit  on  the  p^rt  of  the  defendant. 

The  case  made  on  the  amended  bill  and  affidavits,  in  view  of 
the  counter  affidavits,  is  not  free  from  doubt.  If,  by  reason  of 
partiality,  the  majority  of  the  arbitrators  construed  the  grouting 
clause  unfavorably  to  the  complainant's  contention,  a  serious 
wrong  may  have  been  inflicted.  It  is  not  sufficient  for  the  de- 
fendant to  show  that  it  was  not  asked  to  make  repairs,  renewals 
or  replacements  under  the  sixth  mutual  covenant  above  set  forth, 
during  the  first  year,  and  that  covering  a  period  of  three  and  a 
half  years  since  the  work  was  done  only  several  hundred  dollars 
were  expended  by  the  complainant  in  repairs.  It  is  not  charged 
that  the  work  was  not  well  done  if  the  defendant  was  not  re- 
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quired  to  grout  in  the  manner  contended  for  by  the  complainant. 
On  the  contrary,  if  the  complainant's  contention  as  to  grouting 
is  correct,  it  called  for  a  pavement  that  would  last  a  much  greater 
period  than  a  year;  and  this  condition  as  to  grouting  is  not 
satisfied  by  the  manner  in  which  the  work  was  done.  Common^ 
wealth  Roofing  Co.  v.  Palmer  Leather  Co.,  67  N.  J.  Law  (38 
Vr.)  500. 

It  is,  therefore,  important  that  an  investigation  into  the  ques- 
tion of  partiality  sliould  be  made,  which  might,  in  view  of  the 
facts,  result  in  the  setting  aside  of  the  award,  with  a  resub- 
mission. 

To  refuse  the  preliminary  injunction  would  leave  the  com- 
plainant defenseless  at  law.  To  grant  the  injunction  would  pro- 
tect its  interest,  and,  when  allowed  on  proper  terms,  the  interests 
of  the  defendant  can  be  properly  safeguarded,  and  perhaps  such 
a  course  will  result  in  a  more  speedy  determination  of  the  issues 
involved,  and  reduce  the  litigation  from  two  suits,  one  at  law 
and  one  in  equity  (both  of  which  might  be  removed  to  the  court 
of  eiTors  and  appeals  for  review,  at  great  expense  to  the  parties) , 
to  one  in  equity,  where  the  case  can  more  readily  be  disposed  of; 
and  if,  in  that  disposition  it  is  determined  that  the  award  is 
valid,  the  case  of  the  complainant  is  at  an  end. 

1  have,  therefore,  concluded  to  advise  that  a  preliminary  in- 
junction issue  restraining  the  defendant  from  offering  said 
award  in  evidence  in  any  suit  at  law  against  the  complainant, 
or  from  suing  the  complainant  on  the  award  at  law.  until  the 
furtlier  order  of  this  court,  upon  substantially  the  following 
terms : 

The  complainant  shall — 

First.  Pay  to  the  defendant  the  sum  which,  before  the  ar- 
bitrators, it  tendered  itself  ready  to  pay,  namely,  $4,906.00, 
made  up  as  follows: 

Balance    unpaid    on    contract $8.00<)  60 

Allowance  claimed   by  complainant   for  defec- 
tive  performance  of  contract 4.000  00 


$4,006  60 


to  which  sum  interest  thereon  shall  be  added. 
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Second,  Give  to  the  defendant  a  bond  in  a  snflBcient  sum  to 
secure  the  payment  of  the  balance  of  the  award,  with  interest 
and  costs,  if  the  award  be  sustained. 

Third.  Consent  to  a  hearing  on  the  order  for  injunction  at 
the  next  term  of  the  court  of  errors  and  appeals,  if  the  defendant 
so  desires. 

Said  payments  to  be  made  and  bond  given  in  such  manner  as 
not  to  prejudice  the  rights  of  the  parties. 


Pbanklin  G.  Dunham,  Jr., 

V. 

William  C.  Adams. 

[Submitted  July  14th,  1913.    Decided  October  9th,  1913.] 

1.  When  a  wife,  after  deserting  her  husband,  commences  suit  against 
bim  on  a  contract  made  between  them,  she  forfeits  the  right  to  that  pro- 
tection which  equity  casts  about  her  by  reason  of  the  relationship  of 
husband  and  wife,  and,  with  respect  to  such  suits,  equity  will  regard  her 
as  if  she  were  a  fenw  sole  from  the  date  of  the  desertion  in  applying 
the  doctrine  of  laches,  or  by  analogy,  the  bar  of  the  statute  of  limitations. 
The  reasons  Avhich  move  equity  to  suspend  the  bar  while  the  parties  are 
living  together  as  husband  and  wife  do  not  exist  in  favor  of  the  offending 
party  after  the  desertion. 

2.  In  a  suit  by  the  complainant,  as  assignee  of  the  defendant's  wife,  to 
recover  the  amount  of  two  loans  which  she  had  made  to  the  defendant, 
the  delay  in  instituting  the  suit  on  one  claim  for  upwards  of  sixteen  years 
after  it  became  due,  and  on  the  other,  for  about  fourteen  years — which 
periods  exceed  the  time  allowed  by  the  statute  of  limitations  from  eight 
to  twelve  years,  respectively,  considering  that  she  had  lived  separate  and 
apart  from  her  husband  twelve  years  before  the  claims  were  assigned  and 
-suit  brought — constitutes  such  inexcusable  laches  that  equity  should  not 
aid  the  plaintiff. 


Messrs.  Carrick  &  Worlendyhe,  for  the  plaintiff. 
Messrs.  Smith,  Mabon  &  Herr,  for  the  defendant. 
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The  plaintiff,  as  assignee  of  defendant's  wife,  began  suit  in  the 
Hudson  county  circuit  court  to  recover  the  amount  of  two  loans 
which  the  wife  says  she  made  to  the  defendant,  her  husband, 
namely,  $100,  on  December  20th,  1895,  and  $1,000  on  October 
8th,  1898,  to  evidence  which  the  defendant  delivered  to  his  wife 
two  papers  as  follows : 

"Exhibit  D.  2. 

"I  have  agreed  to  lend  one  hundred  dollars  ($100)  to  W.  C.  Adams  for 
6  months  at  3%  per  cent,  or  for  1  year  at  5  per  cent. 

"Dec.  20th,  1895. 

"For  one  yr  but  willing  to  make  it  agreeable  if  a  shorter  term  is 
required. 

"W.  C.  Adams. 

"I  have  not  received  it." 

"Exhibit  D.  3. 

"Whereas,  Ada  Mary  Adams  has  advanced  to  me  the  undersigned  her 
husband  the  sum  of  one  thousand  dollars  for  the  purpose  of  assisting  me 
in  the  erection  of  certain  houses  now  in  course  of  erection  on  Mandeville 
avenue,  Jersey  City,  N.  J. 

"And  Whebeas  said  money  is  her  own  and  separate  estate,  and  for 
the  purpose  of  securing  to  her  the  repayment  of  said  amount. 

"Now  Therefore  this  agreement  witnesseth,  that  I  William  C.  Adams, 
the  undersigned  and  husband  of  said  Ada  Mary  Adams,  do  hereby  assign^ 
transfer  and  set  over  unto  the  said  Ada  Mary  Adams  the  rental  of  one 

'whatever  it  may  rent  for 

of  said  houses  to  the  extent  of  twenty-five  dollars  per  month  as  and  for 
the  re-imbursement  to  her  for  said  loan  of  one  thousand  dollars,  until  the 
same  shall  be  fully  paid  and  satisfied. 

"In  Witness  Whereof  I  have  hereunto  set  my  hand  and  seal  this 
eighth  day  of  October,  eighteen  hundred  and  ninety-eight. 
"Witness, 

"Wm.  C.  Adams.     (Seal.) 
"Oct.  10th." 

(The  interlined,  underscored  words  are  in  pencil.) 
The  defendant  and  his  wife  lived  together  in  Jersey  City 
nntil  the  month  of  February,  1900,  when  she  moved  to  England, 
taking  with  her  their  daughter.  The  defendant  went  with  her 
to  the  steamer,  and  kissed  her  good-bye.  His  testimony  indi- 
cates that  she  left  against  his  wish.  The  defendant  lived  in 
Jersey  City  continuously  from  1900  to  date,  during  all  of  which 
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time  the  parties  did  not  live  together.  The  defendant  com- 
menced suit  for  divorce  in  this  court  on  the  ground  of  deser- 
tion, and  a  decree  nisi  has  been  entered  in  his  favor. 

On  December  20th,  1912,  the  wife  assigned  her  said  claim  to 
the  plaintiff,  who  brought  the  suit  at  law  above  mentioned. 

The  complaint,  in  one  count,  sets  forth  the  plaintiff's  claim 
as  to  the  $100  as  follows : 

"1.  On  or  about  December  20th,  1895,  Ada  Mary  Adams,  now  of  Ald- 
boume,  Somers  Park  avenue,  Malvern  Link,  Worcestershire,  England, 
then  residing  in  Jersey  City,  N.  J.,  and  then  and  now  being  the  wife  of 
William  C.  Adams,  did  loan  to  said  William  C.  Adams  one  hundred  dol- 
lars of  her  own  separate  estate,  to  be  repaid  in  one  year,  with  interest 
at  five  per  cent.  A  copy  of  the  agreement  signed  by  the  said  William  C. 
Adams  is  hereto  annexed  and  marked  Schedule  A."     (Exhibit  D.  2.) 

The  second  count  sets  forth  that  on  or  about  October  8th, 
1898,  the  said  Ada  Mary  Adams  loaned  to  her  husband  the 
further  sum  of  $1,000,  and  took  the  agreement  which  is  an- 
nexed to  the  declaration  and  marked  Schedule  B.  (Exhibit 
D.3). 

It  also  sets  forth  that  neither  of  the  loans  were  repaid  to  said 
Ada  Mary  Adams  up  to  December  20th,  1912,  on  which  date 
she  transferred  the  said  claims  to  the  plaintiflE ;  that  no  part  of 
the  indebtedness  has  been  paid  to  the  said  plaintiff,  and  that 
the  plaintiff  claims  damages  for  $100  with  interest,  from  De- 
cember 20th,  1895,  at  the  rate  of  five  per  cent,  per  annum,  and 
the  sum  of  $1,000  with  interest,  from  October  8th,  1898,  at  the 
rate  of  six  per  cent,  per  annum. 

The  defendant,  in  his  answer,  denies  the  making  of  either 
agreement,  and  sets  up  failure  of  consideration,  and  denies  that 
said  loans  were  ever  made,  and  that  there  is  any  money  due. 
He  also  filed  ^  counter  claim,  which  was  not  pressed  at  the 
hearing. 

The  cause  being  at  issue,  upon  the  plaintiff  suggesting  to  the 
court  that  the  contract  sued  upon  was  between  husband  and 
wife,  over  which  a  law  court  had  no  jurisdictioTi,  the  cause  was 
transferred  to  this  court  under  the  laws  of  1912.  chapter  233, 
page  417.  The  plaintiff's  case  is  supported  wliolly  by  the  de- 
position of  the  wife  taken  in  England,  and  the  Exhibits  D.  2 
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and  D.  3 ;  and  were  it  not  for  the  long  delay  in  asserting  the 
right,  her  assignee  would  be  entitled  to  recover.  The  written 
documents,  Exhibits  D.  2  and  D.*  3,  the  signatures  of  which  are 
admitted  to  be  his,  with  the  testimony  of  the  wife,  overcome  the 
testimony  of  the  husband  that  the  money  was  not  paid.  Sched- 
ule B  (Exhibit  D.  3),  being  the  assignment  of  lents  as  security 
for  the  loan  of  $1,000,  was  prepared  in  the  office  of  Mr.  Puster. 
The  wife  says  that  it  was  delivered  to  her  at  their  residence, 
and  that  she  and  her  husband  alone  were  present.  The  defend- 
ant says  that  he  went  with  his  wife  to  Mr.  Puster's  office  and 
signed  the  paper  there.  He  says  he  left  it  entirely  with  Mr. 
Puster  to  attend  to  and  get  the  money,  and  that  he  never  got  any 
money  on  it.  I  think  the  wife  is  right  when  she  says  the  paper 
was  signed  at  their  residence.  The  attestation  clause  bears  date 
tlie  8th  of  October,  1898.  The  paper  evidently  was  not  signed 
on  that  day,  because  after  the  signature  "W.  C.  Adams"  is 
vrritten  the  words  ^'Oct.  10th,"  in  the  handwriting  of  the  de- 
fendant, which  signature  and  date  are  both  written  in  green  ink. 
It  is  unlikely  that  a  lawyer  would  permit  an  instrument  to  be 
dated  in  that  fashion — ^lie  would  naturally  change  the  date  in 
the  attestation  clause  to  the  true  date;  and  it  is  also  unlikely 
that  he  would  permit  a  legal  document  to  be  signed  with 
green  ink. 

If  the  paper  was  left  with  Mr.  Puster  to  turn  over  to  the  wife 
upon  the  payment  of  the  money,  undoubtedly,  if  the  money  was 
paid  to  Mr.  Puster,  he  disbursed  it  by  paying  the  bills  of  the 
defendant  directly,  as  it  appears  throughout  the  testimony  of  the 
defendant  that  at  the  time  this  paper  was  signed  he  was  being 
pressed  for  money  to  complete  his  buildings,  and  that  Mr. 
Puster  was  attending  to  his  affairs. 

If  Mr.  Puster  was  living,  he,  undoubtedly,  could  shed  a  great 
<ieal'of  light  upon  the  transaction.     He  died  in  1905. 

On  the  foregoing  facts  the  defendant  insists  that  the  laches 
of  the  wife  has  been  such  that  she  is  not  entitled  to  relief  in 
thi?  court;  whereas,  the  plaintiff  contends  that,  by  reason  of 
the  fact  that  the  relationship  of  husband  and  wife  exists,  the 
wife  could  not,  in  equity,  be  charged  with  laches,  nor  the  bar 
of  the  statute  of  limitations  be  applied  by  analogy. 
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If  the  contracts  sued  upon  were  not  between  husband  and 
wife,  pleas  of  the  statute  of  limitations  would  be  complete  bars, 
as  more  than  six  years  elapsed  since  the  debts  accrued,  and  such 
a  plea  would  also  be  a  bar  in  equity  (Partridge  v.  Wells,  SO  N. 
J.  Eq.  (S  Stew,)  176;  affirmed,  SI  N.  J.  Eq,  (^  Stew.)  S62), 
as  equity  will  follow  the  law  in  this  respect,  unless  special  cir- 
cumstances take  the  case  out  of  the  rule.  Oray  v.  Oray,  S9  N. 
J.  Eq.  {12  Stew.)  511;  Yeomans  v.  Petty,  40  N.  J.  Eq.  (IS 
Stew.)  495;  Bennett  v.  Fimnegan,  12  N.  J.  Eq.  (2  Buck.)  155; 
Ten  Broeck  v.  Jackson,  71  N.  J.  Eq.  (1  Buck.)  582;  S,  C.  on 
appeal,  7S  N.  J.  Eq.  (S  Buck.)  7Si^;  Qivemaud  v.  Oivernmid, 
81  N.  J.  Eq.  (11  Buck.)  66  (at  p.  77). 

The  special  circumstances  relied  upon  in  this  case  to  toll  this 
bar  by  analogy  and  excuse  laches  is  the  fact  that  the  contracts 
are  between  husband  and  wife.  No  other  re^ason  is  given,  and 
no  other  excuse  is  offered  for  the  failure  to  sue  earlier.  It  is 
the  settled  law  of  this  state  that  the  wife  cannot  sue  the  husband 
at  law,  but  may  do  so  in  equity;  but  because  the  law  abhors  dis- 
putes and  litigation  between  them  which  would  tend  to  disturb 
the  marital  relations,  it  in  some  cases  excuses  the  failure  to 
bring  suit,  at  least  during  the  continuance  of  such  relation,  and 
does  not,  by  analogy,  uphold  the  bar  contained  in  the  statute  of 
limitations. 

In  this  case  the  wife  deserted  her  husband,  and  during  the 
twelve  years  that  elapsed  from  the  date  of  the  desertion  down  to 
the  commencement  of  this  suit,  she  displayed  no  intention  of 
resuming  matrimonial  relations;  on  the  contrary,  her  commu- 
nications through  counsel  confirm  the  view  thi'-t  she  intended 
permanently  to  live  apart  from  him.  These  communications 
were  addressed  only  to  the  adjustment  of  property  rights  and 
the  freedom  from  annoyance  from  her  husband  with  respect  to 
herself,  and  the  custody  of  her  daughter  and  the  payment  for 
her  tuition.  There  was  nothing  in  the  existing  relations  of 
the  parties  from  the  time  she  left  her  husband  down  to  the  com- 
mencement of  this  suit  which  could  lead  to  the  inference  that 
she  neglected  to  sue  because  of  the  relationship  of  husband  and 
wife.  There  was  no  detriment  that  could  flow  to  her  from  such 
suit.  The  parties  stood  at  arm's  length  as  fully  as  if  they  were 
unmarried. 
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When  a  wife,  after  deserting  her  husband,  commences  suit 
against  him  on  a  contract  made  between  them,  she  forfeits  the 
right  to  that  protection  which  equity  casts  about  her  by  reason  of 
the  relationship  of  husband  and  wife,  and,  with  respect  to  such 
suits,  equity  will  regard  her  as  if  she  were  a  feme  sole  from  the 
date  of  the  desertion,  in  applying  the  doctrine  of  laches,  or  by 
analogy  the  bar  of  the  statute  of  limitations.  The  reasons  which 
move  equity  to  suspend  the  bar  while  the  parties  are  living  to- 
gether as  husband  and  wife  do  not  exist  in  favor  of  the  offend- 
ing party  after  the  desertion.  The  claim  oi  the  plaintiff  should, 
therefore,  be  held  barred. 

There  is  further  reason  why,  under  the  circumstances  of  this 
case,  the  plaintiff  should  not  be  allowed  to  maintain  this  action, 
viz.,  in  the  years  that  have  elapsed  since  the  debt  became  due 
and  her  desertion,  a  number  of  witnesses  upon  whom  tlie  defend- 
ant might  have  relied  to  substantiate  his  defence  have  died,  par- 
ticularly Mr.  Puster;  and  the  facts  in  relation  to  the  matter 
have  become  clouded  in  the  mind  of  the  defendant  so  that  he  is 
not  as  well  able  to  defend  as  if  the  suit  had  been  brought  ear- 
lier. Ltitjen  V.  Lutjen,  6Jf  N.  J.  Eq,  {19  Bich,)  778  (at  'pp. 
783,  78Jf).  What  the  particular  period  of  time  is  within  which 
this  suit  might  properly  have  been  commenced  is  unnecessary 
to  determine.  It  is  sufficient  to  say  that  the  delay  in  instituting 
the  suit  on  one  claim  for  upwards  of  sixteen  years  after  it  be- 
came due,  and  on  the  otlier  for  about  fourteen  years — which 
periods  exceed  the  time  allowed  by  the  statute  of  limitations 
from  eight  to  twelve  yoars,  respectively,  considering  that  she 
had  lived  separate  and  apart  from  her  husband  twelve  years  be- 
fore the  claims  were  assigned  and  suit  brought — constitutes 
such  inexcusable  laches  that  equity  should  not  niA  the  plaintiff. 
Gray  v.  Gray,  supra;  Bennett  v.  Finnegan-,  supra;  Mealey  v. 
Howard,  79  N.  J,  Eq.  (9  Buck.)  93;  Schring  v.  Sebring,  JtS 
N,  J.  Eq,  {16  Stew.)  59;  Ten  Broech  v.  Johnson,  supra;  Lut- 
jen V.  Lutjen,  supra;  Oivemaud  v.  Givernaud,  supra;  Van 
Houten  v.  Van  Winkle,  J^O  N.  J,  Eq.  {1  Dick.)  380;  5  Pom. 
Eq.  Jur.  §§  m,  21. 

I  will  advise  a  decree  for  the  defendant. 
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Miriam  W.  BELKXAr,  executrix,  &c., 


Edward  Tillotson,  executor,  &c.,  of  Irene  Belknap,  de- 
ceased, et  al. 

[Submitted  July  21st,  1913.    Decided  October  13th,  1913.] 

1.  A  testator  having  made  his  will  containing  a  pecuniary  legacy  to  a 
niece,  afterwards  being  unwilling  that  the  same  should  become  her  ab- 
solute property,  but  desiring  that  she  should  have  the  income  derived 
therefrom  for  life,  and  that  after  her  death  the  same  should  become  the 
property  of  other  three  named  relatives  designated  by  him,  advised  her 
that  if  she  did  not  agree  to  make  a  will  bequeathing  such  pecuniary 
legacy  to  said  other  three  named  relatives,  he  would  add  a  codicil  to  his 
will  or  qiake  a  codicil  thereto  cutting  her  ott,  and  she  promised  to  make 
her  will  bequeathing  said  legacy  accordingly,  which  so  satisfied  him  that 
he  allowed  his  will  to  remain  unaltered. — Held,  that  said  other  three 
named  relatives,  upon  the  death  of  the  testator's  niece  became  entitled  to 
said  legacy  (she  having  died  five  days  after  his  death),  which,  if  it  came 
to  the  hands  of  her  executor — she  having  failed  to  make  her  will  in 
accordance  with  her  promise — ^would  be  held  by  him  under  a  trust  aris- 
ing ew  maleficiOf  'and  her  executor  would  be  bound  to  pay  the  same  to 
the  other  three  named  beneficiaries. 

2.  The  contract  is  to  be  governed  by  the  laws  of  this  state  where  the 
testator  resided,  and  not  by  the  laws  of  Massachusetts  where  the  niece 
made  her  promise. 

3.  At  the  time  of  the  signing  of  the  promise  the  will  of  the  niece,  duly 
executed,  was  in  existence  and  has  since  been  admitted  to  probate,  which 
disappointed  the  testator's  wish  and  violated  her  solemn  promise.  The 
permitting  of  such  a  will  to  exist  was  a  fraud  on  the  testator  and  on  the 
three  beneficiaries  named  in  the  promise.  The  promise  of  the  niece 
having  been  the  inducement  whitfh  led  the  testator  to  leave  his  will  un- 
altered, and  her  will  having  been  in  existence  which  violated  her  promise, 
her  failure  to  alter  it  so  as  to  comply  with  the  promise,  made  the  induce- 
ment fraudulent,  and  it  is  on  this  ground  that  equity  assumes  jurisdiction 
for  preventing  the  statute  of  wills  from  becoming  a  means  of  fraud. 


Mr,  Henry  B.  Tuwmhly,  for  Amelia  B.  Sturges,  Miriam  W. 
Belknap  and  Irving  Belknap,  deceased. 

Mr.  Charles  L.  Cole,  for  Edward  Tillotson,  individually,  and 
as  executor  of  Irene  Belknap,  deceased. 
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The  complainant  having  taken  a  decree  that  the  defendants 
interplead,  the  question  presented  for  determination  is,  which 
of  the  two  contending  sides  is  entitled  to  the  fund  deposited  in 
court  ? 

Tlie  pertinent  facts  are  as  follows :  Willis  H.  Belknap,  a  resi- 
dent of  Xew  Jersey,  died  on  or  about  September  3d,  1911,  leav- 
ing his  last  will  and  testament  dated  *Tanuary  26th,  1909,  which 
contained  the  following  clause : 

^'FiftJi.  I  hereby  bequeath  to  my  niece,  Irene  Belknap,  of 
Cambridge,  Massachusetts,  the  sum  of  six  thousand  dollars." 

Afterwards,  on  the  2d  day  of  August,  1909,  the  testator 
made  a  codicil,  the  sole  change  effected  thereby  being  to  substi- 
tute his  wife,  Miriam  W.  Belknap,  as  executrix  for  the  executors 
nam6d  in  his  will.  The  will  and  codicil  were  admitted  to  pro- 
bate in  this  state.  It  appears  that  shortly  after  the  making  of 
the  codicil  the  mind  of  the  testator  turned  to  this  bequest  to  his 
niece,  Irene,  and  on  or  about  September  1st,  1909,  he  wrote,  in 
his  own  handwriting,  a  memorandum,  as  follows : 

''Your  uncle  Willis  has  asked  me  to  say  that  in  his  last  will  that  he 
left  you  $6,000 — ^and  it  has  recently  occurred  to  him  that  you  might  poa- 
sibly  will  it  to  someone  that  he  is  not  at  all  interested  in;  to  do  this 
would  be  a  great  disappoint  to  him  and  he  suggest  at  the  proper  time 
that  you  will  it,  equally  to  your  aunt  Amelia,  and  your  aunt  Miriam, 
and  your  brother  Irving,  or  their  survivors,  or  all  to  the  survivor,  should 
but  one  be  living  at  the  time  of  your  death.  I  mention  Irving  because 
you  seem  fond  of  him,  and  his  opportunities  for  success  in  life  hardly 
equal  to  his  brothers." 

This  memorandum  he  gave  to  his  sister,  Amelia  B.  Sturgee, 
with  the  request  that  ^he  copy  the  same  and  send  it  to  Irene. 
Accordingly,  on  September  1st,  1909,  Amelia  wrote  to  Irene  as 
follows  : 

"My  Deab  Irene— Your  uncle  Willis  has  asked  me  to  say  that  in  his 
last  will  he  left  you  $6,000  and  it  has  recently  occurred  to  him  that  yoa 
might  possibly  will  it  to  someone  that  he  is  not  at  all  interested  in.  To 
do  this  would  be  a  great  disappointment  to  him  and  he  suggests  at  the 
proper  time  that  you  will  it  equally  to  your  aunt  Amelia  and  your  aunt 
Miriam  and  your  brother  Irving  or  their  survivors  or  to  the  survivor, 
should  but  one  be  living  at  the  time  of  your  death.  I  mention  Irving 
because  you  seem  fond  of  him  and  his  opportunities  for  success  in  life 
hardly  equal  to  his  brothers. 

"September  1st,  1909.  Amelia  B.  STUsaBs." 
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Irene  replied  by  letter,  dated  September  2d,  1909,  in  which, 
after  addressing  her  as  "Dear  Aunt  Amelia,"  she  said : 

*'I  had  a  letter  full  under  way  to  you  yesterday,  but  on  receipt  of  your 
letter  written  Sept.  Ist  I  begin  an  entire  new  letter  instead.  I  am  so 
glad  dear  Uncle  seems  stronger,  but  sorry  he  does  not  gain  as  rapidly  as 
I  could  wish.  '  Please  give  him  my  love  as  always  and  say  his  wishes 
in  regard  to  the  money  which  he  has  so  very,  very  kindly  willed  to  me, 
and  which  I  thank  him  many  times  over  for,  shall  be  respected.  I  promise 
him,  so  it  will  be  all  right     ♦     ♦     ♦" 

She  then  discusses  a  number  of  personal  matters  which  have 
no  bearing  on  the  case.  This  last  letter  was  received  by  Mrs. 
Sturges  in  Summit,  New  Jersey,  on  September  3d,  1909,  and 
the  contents  made  known  to  the  testator. 

On  September  5th,  1909,  Irene  wrote  the  testator,  addressing 
him  as  "Dear  Uncle  Willis,'^  in  which,  after  referring  to  his 
health,  she  says : 

"You  are  very  kind  to  remember  me  in  your  will,  and  I  am  very  grate- 
ful to  you  and  thank  you  many  times  for  so  doing.  Your  wishes  by  me 
shall  be  req;>ected  as  to  the  final  disposal  of  said  $6,000  (principal)  at 
the  time  of  my  death.  Perhaps  it  has  not  occurred  to  you  that  in  case 
of  a  long  &  serious  iUness  of  months  or  say  several  years  that  is  liable 
to  come  to  me  is  the  future,  perhaps  a  small  sum  of  this  amount  should 
remain  unpledged  by  me,  as  what  would  I  do  under  so  trying  a  circum- 
stance? I  make  the  suggestion  to  you — what  would  be  your  final  wish 
in  regard  to  it?  Perhaps  you  and  aunt  Amelia  had  not  though  of  this, 
but  I  am  as  liable  as  anyone  to  succumb  to  serious  illness  some  day.'^ 

"My  love  to  aunt  Amelia,  Miriam  and  your  own  dear  self.  I  await 
further  instructions  from  you  as  to  about  legally  signing  a  paper  in 
regard  to  the  $6,000.     ♦     ♦     ♦ 

"Lovingly  as  always,  Irene." 

This  letter  was  received  by  the  testator  on  September  6th, . 
1909,  in  Summit,  New  Jersey,  and  by  his  request  Amelia  wrote 
a  letter  in  reply  which,  in  substance,  was  to  the  effect  that  the 
testator  thought  that  all  expenditures  because  of  sickness  or 
otherwise  to  be  paid  by  Irene  ought  tx)  be  paid  by  her  from  her 
own  property,  so  that  she  might  always  have  the  income  from  the 
$6,000  to  live  on,  and  so  that  the  principal  amount  might  be 
preserved.  The  executor  of  Irene  found  a  long  series  of  more 
than  twenty  letters  from  Amelia  to  Irene,  some  dated  prior  to 
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September  6th,  1909,  and  some  subsequent  thereto,  but  found 
no  such  letter  from  Amelia  ns  the  one  last  ahoYP;  referred  to. 

After  the  date  of  the  last-mentioned  letter,  Irene  Belknap 
wrote  in  her  own  handwriting  the  following  document : 

"I,  Irene  Belknap,  do  promise  to  will  to  3  relatives,  Amelia  B.  Sturges 
— Miriam  W.  Belknap — Irving  C.  Belknap — said  principal  of  $6,000  left 
in  last  will  of  Willis  H.  Belknap  to  Irene  Belknap,  at  the  time  of  death 
of  Irene  Belknap. 

"September  9th,  1909.  For  Mr.  W.  H.  Belknap, 

"Swampscott,  Massachusetts.  from  Irene  Belknap.'' 

This  she  signed  at  Swampscott,  Massachusetts,  and  mailed  to 
Willis  H.  Belknap,  in  Summit,  New  Jersey.  Thereafter  Wil- 
liam H.  Belknap  made  no  change  in  his  will. 

The  foregoing  facts  are  taken  from  a  stipulation  entered  into 
by  the  parties  in  which  is  set  forth  a  copy  of  the  memorandum, 
which  Willis  II.  Belknap  wrote  in  his  own  handwriting  and 
handed  to  Amelia  to  copy  and  send  to  Irene,  a  copy  of  the 
letter  of  September  1st,  1909,  written  by  Amelia  to  Irene;  a 
copy  of  the  letter  of  September  5th,  1909,  written  by  Irane  to 
Willis  H.  Belknap;  and  a  copy  of  the  document  signed  by  Irene, 
dated  September  9th,  1909,  and  mailed  to  Willis  H.  Belknap. 

In  addition  to  the  stipulation  there  was  taken  the  testimony  of 
Amelia  B.  Sturges,  a  sister  of  testator,  who  was  eighty-four  years 
of  age,  and  of  Miriam  W.  Belknap,  the  widow  of  testator,  and  his 
executrLx.  Mrs.  Sturges  says  that  she  remembered  the  occasion 
on  September  1st,  1909,  when  Mr.  Belknap  gave  her  the  memo- 
randum in  writing  which  he  asked  her  to  copy  and  to  send  to 
Irene,  and  she  did  so;  that  she  remembers  the  receipt  by  Mr. 
Belknap  of  the  letter  of  September  5th,  1909,  from  Irene,  an*! 
that  Mr.  Belknap,  Mrs.  Belknap  and  herself  had  a  discussion  over 
and  with  reference  to  it;  that 

"Mr.  Belknap  said  that  in  case  of  sickness  Irene  had  her  own  money 
to  use,  and  that  unless  she  followed  his  wishes  in  regard  to  the  $6,000 
he  would  make  a  codicil  to  his  will  and  cut  her  ofiE  entirely  from  his 
wiU." 

He  asked  her  to  write  this  to  Irene,  but  she  says  she  cannot 
exactly  remember  whether  she  did  or  not,  but  her  best  reeollec- 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  275 


12  Buck.  Belknap  v.  Tillotson. 


ticn  is  that  she  did ;  she  is  abnost  positive  that  she  did,  but  she 
did  not  keep  a  copy  of  the  letter.  On  cross-exan»ination  she  says 
she  did  not  remember  that  anything  more  was  said  at  that  con- 
versation; that  she  could  not  swear  that  she  wrote  Irene  all  that 
the  testator  said  to  her,  but  she  did  write  a  letter  while  he  was 
standing  by  her,  its  exact  contents  she  could  not  state.  She  sent 
the  letter  by  mail,  and  knew  that  Irene  had  received  it,  for  she 
answered  it.  She  further  said  that  the  portion  of  the  letter  to 
Irene  relative  to  her  sickness  was  discussed,  and  it  was  said 
that  she  had  enough  money  of  her  own,  and  she  could  use  the 
interest  on  the  $6,000,  and  that  she  could  not  use  the  $6,000; 
they  thought  that  she  could  not  spend  all  of  her  own  money; 
they  did  not  discuss  the  question  of  what  would  happen  after  she 
spent  all  of  her  own  mone}^ 
On  redirect  she  says : 

"I  am  pretty  positive  I  did  write  the  letter  to  Irene  in  which  I  wrote 
what  Mr.  Belknap  said  to  me  about  the  $6,000;  I  haven't  a  doubt  of  it 
but  couldn't  swear  to  it;    that  is  my  best  recollection." 

Miriam  W.  Belknap  also  testified  that  she  remembered  the  oc- 
casion on  September  1st,  1909,  when  her  husband  gave  the, mem- 
orandum to  Mrs.  Sturges  and  asked  her  to  write  it  to  Irene ;  that 
she  was  present  at  the  conversation ;  that  she  remembers  the  re- 
ceipt by  Mr.  Belknap  of  the  letter  of  September  5th,  1909,  from 
Irene,  and  the  discussion  over  it  between  Mr.  Belknap,  Mrs. 
Sturges  and  herself.    She  says  : 

''Mr.  Belknap  said  to  Mrs.  Sturgess  'Tell  Irene  she  can  use  her  money 
in  case  of  sickness,  and  that  if  she  doesn't  comply  with  my  request  I 
shall  put  a  codicil  to  my  will,*  to  what  effect  he  did  not  say." 

She  says  that  Mrs.  Sturges  was  at  her  desk  writing  a  letter  to 
Irene,  and  she  was  sitting  in  the  room  when  Mr.  Belknap  came 
in  and  stood  by  her  and  told  her  to  write  the  above  in  her  letter 
to  Irene ;  and  she  says : 

"I  recall  that  a  letter  was  afterwards  received  in  which  a  sentence  is 
included,  in  substance,  'Tell  Uncle  Willis  that  everything  will  be  all 
rigrht  and  I  will  do  as  he  wishes  me  to  do.' " 
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This  testimony  was  taken  de  bene  esse  by  consent,  subject  to 
all  legal  objections,  and  certain  objections  were  made  by  coimsel 
for  Edward  Tillotson  as  executor.  This  testimony  adds  to  the 
stipulation  as  new  matter  only  the  statement  which  Mrs.  Sturges 
made  as  to  what  transpired  after  the  letter  of  September  5th  was 
received,  as  follows : 

"Mr.  Belknap  said  that  in  case  of  sickness  Irene  had  her  own  money  to 
use  and  that  unless  she  followed  his  wishes  in  regard  to  the  $6,000  he 
would  make  a  codicil  to  his  will  and  cut  her  off  entirely  from  his  will/* 

And  the  statement  of  Mrs.  Belknap,  as  follows : 

'*Mr.  Belknap  said  to  Mrs.  Sturges  'Tell  Irene  she  can  use  her  own 
money  in  case  of  sickness  and  that  if  she  does  not  comply  with  my  re- 
quest, I  shall  put  a  codicil  to  my  will,'  to  what  effect  he  did  not  say." 

A  letter  containing  substantially  this  matter  was  written  by 
Amelia  to  Irene,  Mr.  Belknap  then  and  there  dietatingv  while  she 
wrote,  and  the  same  was  mailed  to  Irene. 

The  portion  of  the  testimony  above  referred  to  is  admissible  to 
show  what  was  written  by  Amelia  to  Irene  by  direction  of  the 
testator,  the  same  having  been  received  by  her  as  evidenced  by 
her  subsequent  letter  that  was  lost,  and  the  promise  of  Septem- 
ber 9th.     Williams  v.  Vreeland,  32  N.  J.  Eq.  (5  Stew.)  737. 

The  objections  to  the  other  testimony  as  to  conversations  be- 
tween the  testator,  Mrs.  Belknap  and  Mrs.  Sturges  are  sustained, 
because  it  does  not  appear  that  the  subject-matter  was  made 
known  to  Irene. 

The  testator  died  on  the  3d  of  September,  1911,  at  Summit, 
county  of  Union,  State  of  New  Jersey,  without  having  changed 
his  will  or  codicil. 

Irene  Belknap  died  in  or  near  Salem,  in  the  State  of  Massa- 
chusetts, on  the  8th  day  of  September,  1911,  five  days  after  the 
death  of  Mr.  Belknap,  at  the  age  of  forty-seven  years,  leaving 
her  last  will  and  testament  dated  the  13th  day  of  October,  1908, 
which  waa  admitted  to  probate  in  Massachusetts,  and  the  de- 
fendant Edward  Tillotson  was  appointed  executor.  In  and  by 
her  will  ehe  gave  to  her  friend,  said  Edward  Tillotson,  $9,000  in 
cash,  considerable  jewelry,  and  all  the  residue  of  her  estate,  ex- 
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cepting  certain  bequests,  among  which  are  bequests  to  Amelia 
Belknap  Sturges»  Willis  H.  Belknap  and  Irving  C.  Belknap, 
of  $600  each,  and  to  Miritm  W.  Belknap  her  five-stone  dia- 
mond ring.  This  will  was  made  prior  to  the  will  and  codicil  of 
Willis  H.  Belknap.  It  does  not  appear  that  she  executed  any 
will  in  conformity  with  the  wishes  expressed  by  Willis  H.  Belk- 
nap, or  as  contained  in  her  promise  of  September  9th,  1909,  or 
tlie  several  letters  above  mentioned.    Hence  this  suit. 

Counsel  for  Mr.  Tillotson,  individually,  and  as  executor,  in- 
sists that  the  money  should  be  paid  to  him  for  the  following  rea- 
sons— first  J  there  was  no  intention  to  make  a  contract;  second, 
even  if  the  parties  intended  to  make  a.  binding  contract,  they 
have  not  done  so  because  there  was  no  consideration;  third,  be- 
cause the  case  is  governed  by  the  Massachusetts  law,  and  the 
memorandum  of  September  9th  is  not  suflBcient  under  the  Massa- 
chusetts statute  of  frauds. 

The  situation  in  this  case  is  as  follows :  The  testator  having 
made  his  will  containing  a  legacy  of  $6,000  to  Irene  Belknap, 
afterwards  being  unwilling  that  the  same  shouW  become  her  ab- 
solute property,  but  desiring  that  she  should  have  the  income 
derived  therefrom  for  life  and  after  her  death  the  same  should 
become  the  property  of  the  three-named  relatives,  advised  her 
that  if  she  did  not  agree  to  make  a  will  bequeattiing  this  $6,000 
to  said  relatives,  he  would  add  a  codicil  to  his  will  or  make  a 
codicil  to  his  will  cutting  her  off.  Accordingly,  in  compliance 
with  his  desire,  she  executed  the  promise  of  September  9th,  1909, 
which  so  satisfied  him  that  he  allowed  his  will  to  remain  un- 
altered. 

I  do  not  regard  the  testimony  of  Mrs.  Belknap  or  Mrs. 
Sturges  as  to  the  conversation  leading  to  the  writing  of  the 
letter  of  September  6th,  and  the  statements  of  its  contents,  as 
particularly  essential  to  the  conclusion  reached.  It  may  be 
treated  as  cumulative.  The  other  communications  sent  to  Irene, 
with  her  replies  and  the  promise  of  September  9th,  sufficiently 
comply  with  the  requirement?  of  the  decisions  to  constitute  a 
suflBcient  binding  promise  on  the  faith  of  which  the  testator  did 
not  change  his  will.  That  a  letter  in  reply  to  Irene's  of  the  fifth 
to  the  testator  was  written  on  September  6th,  containing  sub- 
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stahtially  what  was  testified  to,  omitting  the  threat  to  execute 
a  codicil,  is  admitted  by  the  stipulation,  and  thereafter  the 
promise  of  September  9th  was  written  and  mailed  to  testator, 
apparently  in  compliance  with  the  desire  or  demand  of  the  tes- 
tator contained  in  his  letter  of  September  6th.  It  is  perfectly 
apparent  that  the  parties  had  a  complete  understanding,  that 
Irene  well  knew  the  views  of  the  testator,  and  wrote  her  promise 
accordingly.  It  was  not  necessary  for  the  testator  to  make  a 
threat ;  he  was  making  a  gift,  and  the  very  close  relationship  of 
the  parties  rendered  a  mere  suggestion  of  the  desire  of  the  tes- 
tator, when  acquiesced  in,  sufficiently  binding. 

Mr.  Tillotson,  however,  argues  that  the  testator  merely  sug- 
gested that  she  make  her  will  in  the  manner  indicated,  but  did 
not  intend  to  bind  her  to  do  so.  This  theory  seems  to  be  nega- 
tived by  the  course  of  the  correspondence,  beginning  with  Sep- 
tember 1st,  letters  were  sent  and  answered  promptly  until  the 
9th  of  September,  when  the  promise  of  Irene  was  mailed,  which 
terminated  all  further  communication  between  the  parties  on  the 
subject. 

On  the  foregoing  case  stated,  Mrs.  Amelia  Belknap,  Amelia 
B.  Sturges  and  Irving  Belknap,  upon  the  death  of  Irene  Belk- 
nap, became  entitled  to  said  legacy  which,  if  it  had  come  to  the 
hands  of  her  executor — she  having  failed  to  make  her  will  in  ac- 
cordance with  her  promise — would  be  held  by  him  under  a  trust 
arising  ex  maJeficio,  and  he  would  be  bound  to  pay  the  same  to 
the  three  beneficiaries  above  named.  Heinisch  v.  Pennington,  7S 
N.  J.  Eq,  (S  Buck,)  Jt56;  S,  (7.  on  appeal,  76  N.  J.  Eq,  (5 
Buck,)  606;  Williams  v.  Vreeland,  S2  N,  J,  Eq,  (5  Stew.)  1S6; 
8,  C,  on  appeal,  SB  N,  J,  Eq,  (5  Steiv,)  ISIf;  Yearance  v. 
Powell,  55  N,  J,  Eq,  {10  Dick.)  577;  Diivale  v.  Duvale,  56  N. 
J,  Eq,  (11  Dick.)  S75;  Carver  v.  Todd,  4S  N,  J,  Eq,  (S  Dick.) 

im. 

In  my  view,  the  facts  and  the  law  applicable  thereto  above 
stated,  fully  answer  the  first  and  second  points  urged  by  Mr. 
Tillotson. 

As  to  his  third  point,  viz.,  that  the  contract  is  governed  by  the 
laws  of  Massachusetts,  under  which  laws  the  memorandum  of 
September  9th  is  not  sufficient  under  the  statute  of  frauds : 
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I  liave  not  coneideied  it  necessary  to  pass  upon  the  status  of 
the  ease  under  the  Massachusetts  laws,  because  of  the  conclusion 
reached  that  the  case  must  be  governed  by  the  law  of  this  state. 
The  determination  of  the  testator  to  permit  his  will  to  stand  was 
not  reached  until  he  received  in  this  state  the  letters  and  written 
promise  constituting  the  agreement  to  comply  with  his  wish, 
which  amounted  to  an  inducement  not  to  alter  his  will.  Assum- 
ing for  the  sake  of  argument  that  there  were  mutual  contractual 
relations,  the  presumption  arises  that  the  parties  intended  to 
make  a  binding  contract  and  neither  meant  to  mislead  the  other. 
Mayer  v.  Roche,  77  N.  J.  Laio  (48  Fr.)  681,  684, 

Therefore,  if  Irene  wrote  her  promise  in  Massachusetts,  in  a 
manner  which  rendered  it  void  under  the  laws  of  that  common- 
wealth, and  the  contract  was  to  be  governed  by  such  laws,  she  at 
least  practiced  a  constructive  fraud  on  the  testator  which  would 
not  entitle  her  executor  to  consideiation  in  this  court.  This 
question,  however,  is  not  involved  in  this  case. 

The  testator  did  not  promise  that  he  would  not  change  his 
will  in  the  item  that  was  in  her  favor  in  consideration  of  her 
promise  to  make  her  will  in  accordance  with  the  promise.  The 
testator  by  his  will  was  making  a  gift  to  Irene.  He  had  the  right 
to  change,  alter  or  revoke  it  at  any  time.  He  did  not  bind  Irene 
to  give  up  any -part  of  her  estate.  What  he  did  was  simply  to 
say :  "I  have  made  my  will,  giving  to  you  a  legacy  of  $6,000.  I 
want  you  to  agree  that  if  you  receive  this  legacy  you  will,  upon 
your  death,  leave  a  will  which  will  give  this  $6,000  to  my  wife, 
sister  and  your  brother.  If  you  do  not  so  promise,  I  will  alter 
my  will."  And  she  accordingly  signed  a  promise,  agreeing  to 
will  to  the  parties  named  "said  $6,000  left  in  the  last  will  of 
Willis  H.  Belknap  to  Irene  Belknap  at  the  time  of  the  death  of 
Irene  Belknap." 

It  is  perfectly  clear  that  if  the  testator  had  altered  his  will, 
eliminating  this  legacy,  the  estate  of  Irene  would  incur  no  lia- 
bility on  her  promise. 

At  the  time  of  the  signing  of  the  promise,  the  will  of  Irene, 
duly  executed,  was  in  existence,  and  has  since  been  admitted  to 
probate,  which  disappointed  the  wish  of  the  testator  and  vio- 
lated her  solemn  promise.    The  permitting  of  such  will  to  exist 
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was  a  fraud  on  the  testator  and  on  the  beneficiaries  named  in 
the  promise.  The  promise  of  Irene  having  been  the  inducement 
which  led  the  testator  to  leave  his  will  unaltered,  and  her  will 
J)eing  then  in  existence  which  violated  her  promise,  her  failure 
to  alter  the  same  so  as  to  comply  with  the  promise,  made  the  in- 
•ducement  fraudulent,  and  it  is  on  this  ground  that  equity  as- 
fiumes  jurisdiction  for  the  purpose  of  preventing  the  statute  of 
wills  from  becoming  a  means  of  fraud.  The  remedy  is  not  by 
way  of  specific  performance  of  a  contract,  and  a  personal  decree 
for  performance  and  relief  based  on  such  grounds  would  seem 
to  clearly  disregard  the  statutes  both  of  fraud  and  wills.  Vice- 
Chancellor  Emery  in  Ileinisch  v.  Pennington,  »uipra.  The 
fraudulent  inducement  having  become  effective  only  upon  the 
'receipt  by  the  testator  in  Xew  Jersey  of  the  promise  of  Septem- 
ber 9th,  the  case  is  governed  clearly  by  the  Xew  Jersey  law. 

The  failure  to  revoke  this  will  and  make  another  which  would 
satisfy  the  terms  of  her  promise  was  probably  due  to  her  pro- 
crastination. A  willful  intent  to  violate  her  promise  can  hardly 
be  imputed  to  her.  The  very  close  friendly  relations  existing 
between  the  parties  and  their  ties  by  blood  and  marriage  would 
seem  to  negative  such  a  thought. 

Xevertheless,  her  breach  of  the  trust  and  confidence  reposed 
in  her,  however  unintentional,  cannot  be  permitted  to  augment 
her  estaie  to  the  detriment  of  those  for  whose  bejietit  the 
premise  was  exacted. 

I  am,  therefore,  of  the  opinion  that  this  fimd,  in  equity,  is  the 
property  of  Mrs.  Belknap,  Mrs.  Sturges  and  Irving  C.  Belk- 
nap, and  will  advise  a  decree  that  the  fund  be  paid  accordingly. 
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Egbert  S.  Hudspeth,  trustee,  et  al., 

V. 

Henry  M.  Denton  et  al. 

[Decided  May  17th,  1912.] 

In  the  month  of  April,  1900,  defendant  H.  was  owner  of  one  hundred 
shares  of  stock  of  complainant  banking  company,  and  defendant  D.  was 
owner  of  property  covered  by  the  mortgage  hereinafter  mentioned,  and 
by  an  agreement  between  the  parties  then  made,  H.  in  form  sold  to  D. 
said  shares,  and  received  from  D.  two  promissory  notes  for  $12,000  each 
with  the  understanding  that,  as  collateral  security  for  the  payment  of 
the  indebtedness  evidenced  by  said  notes.  D.  would,  amongst  other  things, 
mortgage  said  property  to  H.,  and  subsequently,  and  in  the  month  of 
July,  1900,  by  an  agreement  between  D.  and  H.  a  note  for  $24,000  made 
by  defendant  S.  to  H.  was  given  to  him  in  place  of  said  two  $12,000 
notes,  and  subsequently,  and  in  pursuance  of  the  original  agreement 
between  D.  and  H.,  D.  and  wife  made  to  H.  a  mortgage  dated  September 
1st,  1900,  securing  the  payment  of  a  bond  of  like  date  for  $12,000  pay- 
able on  demand,  the  obligee  and  mortgagee  being  H.  The  note  of  S. 
was  used  by  H.  at  the  complainant  bank  for  H.*s  benefit  and  during  the 
time  this  original  indebtedness  existed,  and  so  long  as  it  was  continued, 
by  successive  renewals  of  notes  subsequently  given  the  bank,  was  entitled 
to  recover  on  said  mortgage  as  collateral  security  the  whole,  or  such 
part  thereof,  as  still  remained  unpaid  to  it,  of  the  original  indebtedness. 
Subsequently,  and  beginning  in  the  month  of  August,  1901,  D.  availed 
himself  of  said  stock  and  used  the  same  as  collateral  security  for  moneys 
advanced  to  him  by  various  banking  institutions,  and  H.  subsequently 
paid  off  said  notes  thus  made  by  D.  to  the  banking  institutions  where 
said  stock  was  collateral,  and  regained  possession  of  said  collateral,  and 
H.  subsequently,  and  in  the  year  1905  by  arrangement  between  himself 
and  complainant  bank  secured  the  return  to  himself  of  the  S.  notes 
to  which  said  mortgage  was  collateral,  and  therea|ter  repledged  the 
same  to  the  said  bank  for  whom  the  complainant  is  trustee  in  this  be- 
half, and  said  bank  is  entitled  to  recover  in  the  person  of  the  trustee, 
npKtn  said  mortgage  whatever  sum  of  money,  if  any,  there  may  be  found 
due  from  D.  to  H.,  or  now  due  to  said  bank  on  account  of  moneys  re- 
ceived by  D.  upon  promissory  notes  made  by  him  and  discounted  by 
banking  institutions  with  said  stock  as  collateral  and  which  note  or 
notes  have  not  been  paid  off  by  H.  with  his  own  funds  with  the  purpose 
of  regaining  possession  of  the  stock,  and  for  which  sums  so  found  to 
be  due  H.,  the  said  H.  has  not  been  repaid  by  D.  The  transaction  be- 
tween H.  and  D.  in  April,  1900,  was  not  a  sale  of  the  stock  then  owned 
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by  H.  to  D.,  but  was  a  mutual  exchange  of  securities  for  the  purpose 
of  enabling  each  to  borrow  upon  the  securities  of  the  other,  thus  trans- 
ferring from  one  to  the  other,  and  results  in  finding  indebtedness  from 
one  to  the  other  to  such  an  extent  only  as  either  of  the  parties  availed 
himself  of  the  securities  of  the  other,  to  borrow  money  upon,  without 
repaying  the  same  or  restoring  the  securities  unencumbered.  The  ques- 
tion whether  anything  is  due  upon  this  mortgage  and  collectible  by  the 
complainant  depends  upon  whether  or  not  an  accounting  shall  disclose 
any  sum  realized  by  D.  by  the  use  of  H.'s  stock,  which  sum  was  not 
repaid  by  D.  to  H.,  and  which  sum  H.  had  to  pay  to  the  person  from 
whom  D.  borrowed,  so  as  to  regain  his  (H.'s)  stock.  In  a  suit  by  H. 
as  trustee,  and  the  said  bank  for  which  he  is  alleged  to  be  trustee,  against 
D.  and  wife,  S.  and  H.,  to  foreclose  said  mortgage,  the  complainant  is 
entitled  to  have  the  benefit  of  the  mortgage  in  suit  to  the  extent,  if  any, 
that  it  may  be  found,  upon  an  accounting,  that  D.  owed  to  H.  money 
realized  by  Jiim  upon  the  stock  of  the  complainant  bank  owned  by  the 
said  H.,  and  transferred  and  loaned  by  him  to  the  said  D.,  and  that  for 
the  purpose  of  ascertaining  the  facts  with  respect  thereto  this  matter 
should  be  referred  to  one  of  the  masters  of  this  court  to  take  the  said 
account  and  report  the  same. 


On  final  hearing  on  pleadings  and  proofs. 

Mr,  Merritt  Lane,  for  the  complainants. 

Messrs,   Vredenburgh,  Wall  &  Carey,  for  the  defendants. 

Garrison^  V.  C. 

This  is  an  action  by  Robert  S.  Hudspeth,  trustee,  and  the 
Second  National  Bank  of  Jersey  City,  for  which  he  is  alleged  to 
be  trustee,  against  Henry  M.  Denton  and  his  wife,  Robert  L. 
Shaw  and  William  Hogencamp.  It  is  a  suit  to  foreclose  a  mort- 
gage upon  lands  at  Lakewood,  Now  Jersey.  The  bond  and 
mortgage  in  suit  were  executed  by  Denton  (and  wife)  on  the 
1st  day  of  September,  1900,  the  bond  being  payable  on  demand 
and  being  for  $12,000,  the  obligee  and  mortgagee  being  Wil- 
liam Hogencamp. 

Since  it  is  conceded  that  this  is  not  the  ordinary  case  of  an 
advance  of  money  by  the  mortgagee  to  the  mortgagor,  it  be- 
came necessary  for  the  complainants  to  allege  and  prove  facts 
which  entitled  them  to  enforce  the  payment  of  the  bond  and 
mortgage  in  suit. 
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Very  briefly  stated,  they  allege  that  the  bond  and  mortgage 
in  suit  were  pledged  with  the  Second  National  Bank  to  secure 
the  payment  to  it  of  an  indebtedness  of  Robert  L.  Shaw,  and 
that  such  indebtedness  has  never  been  paid,  and  that,  therefore, 
they,  the  complainants,  are  entitled  to  enforce  this  collateral 
security  to  that  debt. 

Unfortunately,  the  circumstances  are  such  that  the  court  can- 
not make  a  concise  finding  of  fact,  but  must,  at  some  length, 
ctate  the  reasons  which  lead  to  the  conclusions  reached. 

Henry  M.  Denton,  one  of  the  defendants,  prior  to  the  year 
1900  and  thereafter,  was  engaged  in  building  operations  in  the 
city  of  Xew  York.  These  operations  were  upon  a  much  larger 
scale  than  the  amount  of  capital  possessed  by  him  warranted. 
He  interested  William  Hogencamp,  who  was,  and  for  many 
years  prior  to  the  year  1900,  had  been  president  of  the  Second 
National  Bank  of  Jersey  City.  All  the  proofs  in  the  case  con- 
cerning the  bank's  method  of  doing  business  lead  to  the  conclu- 
sion that  Hogencamp  practically  did  as  he  pleased  in  managing 
the  bank.  From  the  year  1900,  down  through  all  of  the  period 
that  is  material  in  this  case,  the  dealings  and  relationships  be- 
tween Hogencamp,  Denton  and  the  bank  are  so  numerous,  in- 
tricate and  confused  that  it  is  impossible  for  the  parties  them- 
selves (and,  of  course,  more  so  for  the  court  or  any  third  per- 
son) to  define  and  explain  them. 

Beginning  with  the  year  1900,  Denton  began  receiving  large 
sums  of  money  through  Hogencamp.  Denton  knew  the  bank  in 
those  transactions  only  inferentially,  or  secondarily.  He  dealt 
solely  with  Hogencamp;  and  while  it  is  undoubtedly  the  fact 
that  in  most  instances  Denton's  notes  were  discounted  by  or 
loaned  upon  by  the  bank,  in  others  money  was  fumislied  by 
Hogencamp's  borrowing  from  the  bank  and  advancing  the 
money  to  Denton. 

Just  what  interest  Hogencamp  had  at  the  commencement  of 
the  relationships  between  him  and  Denton  in  those  large  real 
estate  operations  of  Denton  it  is  impossible  to  determine.  After 
awhile  all  proceeds  thereof  went  to  Hogencamp,  Denton  retain- 
ing therefrom  only  $25  a  week  for  his  personal  living  expenses. 
On  the  2d  of  April,  1900,  Denton,  by  a  payment  of  something 
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over  fifty-seven  thousand  dollars,  discharged  all  of  his  indebt- 
edness to  the  Second  National  Bank  then  due.  Mr.  Hogen- 
canip  at  this  time  had  in  his  physical  possession  the  deed  by 
which  Denton  had  acquired  title  to  the  Lakewood  property 
(subsequently  mortgaged),  and  also  a  mortgage  made  by  one 
Hanford  to  Denton  for  $12,000.  secured  upon  the  "Rink  Stable 
Property"  in  Jersey  City.  Tliis  last-named  mortgage  was  upon 
an  undivided  one-half  interest  in  said  property  which  Hanford 
had  owned. 

It  hardly  seems  possible  that  these  papers  could  have  been 
in  Hogencamp's  possession  for  any  other  purpose  than  safe- 
keeping, although  the  parties  may  have  thought  that  some  equi- 
table rights  could  be  created  in  Hogencamp  by  his  having  phy- 
sical jwssession  of  these  papers.  I  should  not  refer  to  the  matter 
Avere  it  not  that  in  the  testimony  these  papers  were  often  ad- 
verted to. 

On  the  23d  day  of  April,  1900,  Denton  gave  to  William 
Hogencamp  two  promissory  notes,  each  for  $12,000,  at  three 
months  each,  drawn  by  Denton  either  to  his  own  order  or  to 
Hogencamp's  order.  The  testimony  of  the  only  two  witnesses 
who  are  shown  to  have  any  knowledge  concerning  this  transac- 
tion is  absolutely  contradictory  each  of  the  other.  Hogencamp 
testifies  that  Denton  was  desirous  of  becoming  a  stockholder  in 
the  Second  National  Bank;  that  Hogencamp  had  large  amonnts 
of  the  stock  of  that  bank;  that  upon  the  date  in  question  he 
sold  one  hundred  shares  of  his  stock  at  a  valuation  of  $240  per 
share  to  Denton  for  the  gross  sum  of  $24,000,  and  that  Denton 
thereupon  and  therefor  gave  to  him,  Hogencamp,  in  payment 
for  the  stock  his  two  promissory  notes  of  $12,000  each. 

Hogencamp  further  testifies  that  upon  that  date  he  physically 
handed  over  to  Denton  the  one  hundred  shares  of  stock  in  ques- 
tion, and  that  Denton  physically  handed  the  same  back  to  Ho- 
gencamp, to  be  held  by  him  as  collateral  for  the  payment  of  the 
notes  just  mentioned.  He  further  testifies  that  Denton  then 
agreed  to  assign  to  him,  Hogencamp,  the  Hanford  mortgage 
upon  the  Rink  Stable  property  in  Jersey  City,  and  also  to  make 
a  mortgage  upon  the  Lakewood  property  to  Hogencamp,  which 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  285 


12  Buck.  Hudspeth  v,  Denton. 


two  securities  could  then  be  held  by  Hogencamp  as  further  col- 
lateral for  the  payment  of  the  notes  just  mentioned. 

Denton  testifies  that  upon  the  date  in  question  Hogencamp 
told  him  that  he,  Hogencamp,  was  unable  to  use  the  stock  which 
he  owned  in  the  Second  National  Bank  as  collateral  for  loans 
obtained  from  that  bank,  and  that  if  Denton  would  allow  Ho- 
gencamp to  apparently  sell  to  him  one  hundred  shares  of  the 
stock  of  the  Second  National  Bank  for  the  apparent  considera- 
tion of  $24,000,  and  should  give  his  notes  to  Hogencamp  for 
that  sum,  and  would  give  to  Hogencamp  as  security  for  the  pay- 
ment of  the  notes  the  Hanford  mortgage  upon  his  Lakewood 
property,  Hogencamp  would  be  able  thereby  to  obtain  money 
upon  all  of  these  securities — that  is,  through  Denton's  using  the 
stock  as  collateral  to  Denton's  notes  elsewhere,  money  could  be 
obtained  therefrom,  while  Hogencamp  could  use  Denton's  notes 
with  the  mortgages  as  security  in  the  Second  National  Bank, 
and  in  this  way  money  could  be  obtained  on  loans  on  all  of  these 
securities  as  collateral. 

Denton  absolutely  denies  that  any  stock  of  the  bank  was  then 
shown  him,  let  alone  passed  to  him  and  passed  back  by  him  to 
Hogencamp. 

Since  it  will  be  necessary,  in  the  more  or  less  chronological 
statement  which  I  purpose  making,  to  refer,  in  their  proper 
order,  to  other  facts  bearing  upon  this  matter,  I  shall  not  dilate 
thereon  at  this  point. 

On  the  same  day  on  which  Hogencamp  procured  from  Denton 
the  two  $12,000  promissory  notes  above  referred  to,  Denton, 
through  Hogencamp,  secured  $16,000  from  the  Second  National 
Bank  upon  a  note.  On  the  23d  day  of  July,  1900  (which  it 
will  be  observed  is  just  three  months  after  the  date  of  the  Den- 
ton notes),  Bobert  L.  Shaw,  who  is  the  brother-in-law  of  Den- 
ton, and  who  previously  had  been  engaged  in  the  livery  stable 
business  with  Denton,  and  who  was  a  depositor  in  the  Second 
National  Bank,  gave  to  William  Hogencamp  his  note,  payable 
on  demand,  for  the  sum  of  $24,000.  It  is  conceded  by  every- 
one in  the  case  that  Shaw  obtained  no  money  whatever  upon  this 
note,  and  no  benefit  whatever  from  having  given  it,  and  that  it 
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was  solely,  to  the  knowledge  of  both  Hogencamp  and  Denton, 
an  accommodation  by  Shaw. 

Hogencamp  says  that  at  the  time  in  question  Denton's  affairs 
with  the  Second  National  Bank  were  in  such  condition  tliat  he 
could  not  use  Denton^s  two  $12,000  notes  to  borrow  money  on 
from  that  bank,  and  that  therefore  he  requested  Denton  to  ob- 
tain, in  substitution  of  his  two  $12,000  notes,  a  note  from  Shaw 
for  $24,000  upon  which  Hogencamp  would  be  able  to  borrow. 
This  is  not  seriously  disputed  by  Denton.  Shaw  does  not  ap- 
pear at  all,  and  Denton  does  not  have  any  clear  recollection  of 
what  happened  at  the  time  the  Shaw  note  of  $24,000  was  given 
to  Hogencamp,  but,  as  before  stated,  it  is  unquestioned  that 
Hogencamp  got  it  from  Shaw  without  consideration  and  solely 
because  of  the  relations  between  Denton  and  Hogencamp,  and 
to  be  used  for  their  benefit  or  the  benefit  of  one  of  them. 

On  the  23d  day  of  July,  1900,  Hogencamp  procured  the 
Second  National  Bank  to  loan  on  the  Shaw  $24,000  note  the 
sum  of  $24,000.  He  says  that  upon  that  date  he,  Hogencamp, 
was  responsible  to  the  bank  upon  notes  of  one  Littell  for  the 
sum  of  $25,056.25,  and  that  with  the  money  procured  upon  the 
Shaw  note,  and  $1,056.25  of  other  money  which  he  furnished, 
he  paid  off  to  the  bank  the  Littell  notes. 

Hogencamp  further  says  that  at  the  time  of  procuring  the 
loan  from  the  bank  upon  the  Shaw  note  he  gave  to  the  bank  as 
collateral  thereto  the  one  hundred  shares  of  stock  of  the  Second 
National  Bank  which  he  says  he  had  sold  to  Denton  on  the  23d 
of  April,  1900,  and  which  he  says  Denton  left  with  him  as  col- 
lateral for  the  payment  of  the  purchase  price  to  him.  This 
alleged  transfer  of  collateral  was  entirely  a  mental  operation, 
there  not  being  any  physical  thing  done  with  respect  thereto, 
the  stock  remaining  as  before  in  the  possession  of  Hogencamp. 

He  also  says  that  the  mortgage  on  Denton's  Lakewood  prop- 
erty and  the  Hanford  mortgage,  which  was  owned  by  Denton, 
were  also  to  be  held  by  him  as  collateral  to  the  Shaw  note.  It 
will  be  recalled  that  the  mortgage  on  the  Lakewood  property  was 
not  yet  in  existence,  and  that  the  Hanford  mortgage,  which  ran 
to  Denton,  had  not  yet  been  assigned  to  Hogencamp. 
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On  the  1st  of  September,  1900,  Denton  made  to  Hogeneamp 
the  mortgage  on  the  Lakewood  property  for  $12,000.  (This  is 
the  mortgage  in  suit.)  And  also  he  made  a  written  assignment 
upon  that  date  to  Hogeneamp  of  the  Hanford  mortgage. 

On  the  12th  day  of  August,  1901,  Hogeneamp  transferred  on 
the  books  of  the  Second  National  Bank  three  certificates  of 
stock  to  Henry  M.  Denton,  347-A  for  forty  shares;  348-A  for 
fifty  shares,  and  34:9-A  for  ten  shares. 

Just  before  this  time  Denton  was  being  very  severely  pressed 
by  a  New  York  lawyer  named  McKelvey,  who  represented  the 
New  York  and  Batavia  Wood  Working  Company,  a  judgment 
creditor  in  New  York  of  Denton^s.  Application  was  made  to 
Hogeneamp  to  advance  to  Denton  the  two  thousand  odd  dollars 
which  McKelvey  then  demanded  as  consideration  for  refraining 
from  pressing  Denton  upon  the  balance  of  the  judgment  at  that 
time.  Hogeneamp  was  not  in  a  position  to  respond  with  cash 
at  that  time  but  offered  to  loan  Denton  fifty  shares  of  stock  in 
the  Second  National  Bank  which  Denton  could  use  to  raise 
money  upon  to  satisfy  McKelvey. 

On  the  15th  day  of  August,  1901,  Hogeneamp  gave  to  Denton 
and  his  New  York  lawyer  O'Callaghan  certificate  No.  348-A  for 
fifty  shares.  It  will  be  observed  that  this  is  one  of  the  certificates 
which  were  issued  to  Denton  under  the  transfer  from  Hogen- 
eamp on  the  12th  of  August,  1901.  Denton  took  the  certificate 
for  fifty  shares  and  his  note  for  $6,000  to  McKelvey,  who  had 
the  same  discounted  at  the  Chase  National  Bank,  and  retained 
the  amount  then  agreed  to  be  paid  to  him,  namely,  two  thousand 
and  odd  dollars,  gave  to  Denton  the  balance,  some  three  thousand 
and  odd  dollars,  which  was  brought  back  by  Denton  to  Hogen- 
eamp, and  was  by  Hogeneamp  deposited  in  an  account  in  the 
Second  National  Bank  which  he  carried  under  the  title  of  Wil- 
liam Hogeneamp,  trustee. 

At  the  same  time  Hogeneamp  demanded  and  received  from 
Denton  a  mortgage  for  $7,500  upon  a  property  which  Denton 
owned  in  New  York,  which  mortgage  the  testimony  shows  was 
by  Hogeneamp  subsequently  assigned  to  some  third  person,  and 
presumably  he  received  a  consideration  equivalent  to  the  amount 
of  the  mortgage.    This  mortgage  the  testimony  shows  was  given 
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to  him  to  secure  him  for  having  loaned  to  Dentoi?  the  fifty  shares 
of  stock  of  the  Second  National  Bank. 

On  the  20th  day  of  August,  1901.  Hogencamp  wrote  a  letter 
upon  the  letter-head  of  the  Second  National  Bank,  addressed  to 
himself  as  president,  requesting  him  to  deliver  to  Henry  M. 
Denton  the  one  hundred  shares  of  stock  of  the  Second  National 
Bank,  and  cause  the  same  to  be  signed  by  Robert  L.  Shaw.  On 
the  22d  day  of  August,  1901,  Hogencamp  caused  Denton's  mort- 
gage on  the  Lakewood  property  (the  mortgage  in  suit)  and  the 
assignment  of  the  Hanford  mortgage  to  him  to  be  recorded. 

On  the  23d  day  of  August,  1901,  Hogencamp  gave  to  Denton 
the  two  certificates  heretofore  adverted  to,  one  for  forty  and  one 
for  ten  shares,  of  stock  of  the  Second  National  Bank,  which  Den- 
ton then  took  to  the  Commercial  Trust  Company  in  Jersey  City 
and  pledged  as  collateral  to  Denton's  note  for  $6,000,  which  $6,- 
000  Denton  brought  back  to  Hogencamp  who  deposited  it  in  the 
account  heretofore  referred  to  entitled,  "William  Hogencamp, 
trustee.^' 

On  the  16th  day  of  November,  1901,  Hogencamp  wrote  two 
letters,  one  of  which  he  signed  himself  and  the  other  of  which  he 
caused  Mr.  Hasking,  the  cashier  of  the  Second  National  Bank, 
to  sign.  Just  before  this  time  Denton's  note  in  the  Chase  Na- 
tional Bank  of  New  York,  which  he  had  given  to  McKelvey,  and 
with  which  the  fifty  shares  of  stock  which  Hogencamp  gave  to 
Denton  on  the  15th  day  of  August,  1901,  were  pledged  as  col- 
lateral, became  due  and  was  impaid,  and  McKelvey  had  taken 
the  note  and  collateral  out  of  the  bank.  McKelvey  was  threaten- 
ing to  hold  the  stock  to  satisfy  not  only  the  $6,000  represented 
by  the  note  with  which  it  had  been  pledged  as  collateral,  but  also 
for  a  balance  due  upon  the  judgment  against  Denton  which  his 
client,  the  wood  working  company,  held. 

At  the  date  before  mentioned,  November  16th,  1901,  Hogoi- 
camp  wrote  the  letters  before  mentioned,  one  of  which  was  to 
Honeck,  an  otficer  of  the  wood  working  company,  and  in  that 
letter  Hogencamp  informed  him  that  he  had  transferred  fifty 
shares  to  Denton  on  August  12th,  1901,  by  certificate  A-348, 
and  that  before  that  time  Denton  was  not  a  stockholder  in  the 
bank.     Tn  the  other  letter,  which  was  addressed  to  McKelvey, 
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the  attorney  for  the  wood  working  company,  Hogeneamp  tells 
liim  that  he  had  loaned,  on  August  12th,  1901,  fifty  shares  to 
Denton  to  borrow  on,  and  that  now  Hogeneamp  has  to  redeem  it. 
He  also  says  in  that  letter  that  Denton  never  owned  the  stock, 
that  it  was  "my'*  (Hogencamp's)  "propei-ty/' 

The  subsequent  happenings,  with  respect  to  this  matter,  were 
these :  On  May  1st,  1902,  Denton  drew  his  check  on  the  Second 
National  Bank  to  John  J.  McKelvey  for  $7,255,  which  was  the 
amount  necessary  to  satisfy  McKelvey  for  the  note,  interest,  &c., 
and  to  release  the  fifty  shares  of  stock  which  he  held ;  and  on  the 
same  date  Denton  drew  his  check  to  the  Commercial  Trust  Com- 
pany for  $6,067,  which  was  the  amount  necessary  to  satisfy  that 
institution  for  the  note  of  Denton's  that  it  held,  for  which  he 
also  held  frtiy  shares  of  stock  as  collateral,  and  Denton  there- 
upon received  from  each  of  these  parties  the  respective  fifty 
shares  which,  on  the  next  day.  May  2d,  1902.  he  took  to  the 
Hudson  Trust  Company  in  Hoboken  and  pledged  to  it  for  a  loan 
of  $13,500  which  he  thereupon  procured  upon  his  note,  and  this 
money  was  brought  back  and  deposited  in  his  account  to  make 
good  the  two  checks  just  above  mentioned,  one  to  the  Commer- 
cial Trust  Company  and  one  to  McKelvey. 

On  the  24th  day  of  July,  1902,  Hogeneamp  procured  the 
Second  National  Bank  to  loan  $25,000  upon  two  notes  of  Robert 
L.  Shaw,  made  to  the  order  of  himself  and  by  him  endorsed,  one 
for  $12,000,  dated  June  30th,  1902,  and  one  for  $13,000,  dated 
July  23d,  or  24th,  1902.  One  thousand  dollars  of  this  was  a  per- 
sonal matter  of  Shaw's  and  is  not  in  any  way  involved  in  this 
suit.  Shaw  at  this  time  gave  a  mortgage  to  Hogeneamp  upon 
the  Bing  Stable  property  before  mentioned.  He  and  Hanford 
had  owned  this  property,  and  Hanford  had  mortgaged  his  un- 
divided one-half  to  Denton,  who  had  assigned  the  mortgage  on 
September  1st,  1901,  to  Hogeneamp.  Shaw  subsequently  pur- 
chased the  whole  property,  and  this  last-named  mortgage  of  his 
for  $13,000  to  Hogeneamp  was  upon  the  whole  property. 

This  mortgage  was  the  subject-matter  of  the  suit  of  Leona^-d 
Richards  v.  Robert  L,  Shaw,  which  is  so  often  referred  to  in  the 
trial  of  the  suit  at  bar. 

19 
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By  checks  which  Hogencamp  caused  Shaw  to  sign  $24,000  of 
the  money  advanced  by  the  bank  on  the  $12,000  and  $13,000 
Shaw  notes  aforesaid,  was  paid  back  to  the  bank  to  take  up  the 
$24,000  note  of  Shaw  theretofore  loaned  on  by  the  bank,  dated 
July  23d,  1900.  No  explanation  is  made  by  anyone  as  to  why 
these  two  Shaw  notes  bore  different  dates,  the  $12,000  one  being 
dated  June  30th,  1902,  and  the  $13,000  one  being  dated  July 
23d,  or  24th,  1902. 

In  the  latter  part  of  the  year  1904  the  bank  examiners  of  the 
United  States  government  were  busied  with  the  affairs  of  the 
Second  National  Bank.  They  objected  to  a  large  number  of 
loans  which  appeared  in  the  demand  loan  account^  and  which, 
for  one  reason  or  another,  Hogencamp,  the  president  of  the  bank, 
was  charged  with  the  responsibility  for.  Upon  the  demand  of 
the  bank  examiners  many  of  these  items  were  taken  out  of  the 
demand  loan  account  and  were  carried  to  an  account  called 
^^Suspended  Debt,"  for  which  account  Hogencamp  was  by  the 
bank,  in  one  way  or  another,  held  responsible.  I  cannot  de- 
termine from  the  testimony  whether  the  claim  was  that  he  was 
legally  liable  for  all  of  these  various  items,  or  whether,  by  reason 
of  his  conduct  as  president  of  the  bank,  he  was  charged  with 
responsibility  concerning  them,  and  in  that  way  was  looked  to  as 
r^ponsible.  However,  this  is  really  immaterial,  because  he  seems 
to  have  assumed  the  responsibility  concerning  them. 

On  the  7th  day  of  September,  1905,  Hogencamp  sold  for  some- 
thing over  $125,000  all  of  the  stock  which  he  held  in  the  Second 
National  Bank,  and  incidentally  he  sold  the  one  hundred  shares 
which  he  says  belonged  to  Denton.  On  that  date,  September 
7th,  1905,  he  paid  to  the  credit  of  this  suspended  debt  account  a 
large  sum  of  money,  something  over  $38,000.  He  testifies  that 
this  was  for  other  items  than  the  Shaw  indebtedness,  and  that 
after  this  payment  he  still  was  responsible  to  the  suspended  debt 
account  for  $35,000,  which  he  says  was  made  up  of  the  two  Shaw- 
notes,  aggregating  $25,000  and  $10,000,  remaining  due  upon  an 
indebtedness  in  that  account  of  Pratt  &  Wellman. 

With  respect  to  the  sale  on  the  7th  of  September,  1905,  of 
the  stock  which  Hogencamp  testifies  that  he  had  sold  to  Denton, 
Hogencamp  says  that  he  sold  this  stock  for  $19,000 :    That  front 
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this  sum  (the  $19,000)  he  deducted  $10,000  which  he  had  con- 
tributed to  pay  Denton's  note  at  the  Hudson  Trust  Company  at 
the  time  that  Denton's  $13,000  note  there  was  taken  up,  and 
some  other  items  due  him  by  Denton,  leaving  a  balance  due 
Denton  of  $7,652.80,  which  he  credited  upon  a  demand  note 
dated  July  19th,  1901,  made.by  Denton  to  Hogencamp  for  $13,- 
000.  with  interest.  Hogencamp  admits  that  he  did  not  com- 
municate with  Denton  concerning  the  sale  or  the  disposition  of 
the  proceeds,  and  that  Denton  had  no  knowledge  concerning 
them.  Hogencamp  claims  the  right  to  thus  deal  with  the  stock 
because  he  asserts  that  when  the  loan  was  paid  off  at  the  Hudson 
Trust  Company,  and  the  one  hundred  shares  was  received,  by 
Denton,  he,  Hogencamp,  had  contributed  the  $10,000  just  re- 
ferred to  to  be  used  as  part  of  that  payment,  and  was  handed  the 
stock  by  Denton,  to  be  held  by  him  as  security  for  the  repayment 
thereof. 

The  bank  continued  to  press  Hogencamp  to  take  up  and  pay 
off  the  balance  for  which  he  was  responsible  of  the  suspended 
debt  account,  which,  as  before  stated,  amounted  to  $35,000,  and 
which  Hogencamp  says  was  made  up  of  the  two  Shaw  notes,  ag- 
gregating $25,000,  and  an  item  of  Pratt  &  Wellman  amounting 
to  $10,000. 

For  the  purpose  of  complying  with  the  bank's  demand  in  this 
respect  Hogencamp  arranged  with  Dwight  S.  Harding,  a  citizen 
of  Xew  York,  to  obtain  the  $35,000.  His  understanding  with 
Mr.  Harding  was  as  follows:  Hogencamp  was  to  give  his  note 
for  $35,000  to  Mr.  Harding  and  was  to  give  to  Harding  as  se- 
curity that  the  note  would  be  paid  the  following  things:  A  mort- 
gage upon  Hogencamp's  property  at  Deal,  New  Jersey,  for  $35,- 
000 ;  a  mortgage  upon  Hogencamp's  residence  at  Paterson,  N'ew 
Jersey,  for  $10,000;  and  after  the  $35,000  had  been  paid  to  the 
bank  and  they  had  given  up  the  two  Shaw  notes  and  the  Shaw 
mortgage  for  $13,000  and  the  Denton  Lakewood  mortgage  (the 
one  in  suit)  for  $12,000,  all  of  those  were  to  be  pledged  with 
Mr.  Harding  for  the  same  purpose. 

For  pome  imdiselosed  reason  the  transaction  with  Harding  fell 
throug"li ;  but  the  undisputed  testimony  is  (and  the  only  testi- 
mony on  the  point)  that  the  bank  (Hogencamp  being  no  longer 
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connected  in  any  way  with  the  bank)  offered  to  take  Harding's 
place  and  do  exactly  what  would  have  been  done  had  Harding 
carried  out  the  transaction,  and  that  this  was  done. 

As  a  result,  what  then  happened  was  that  Hogencamp  gave 
his  note  to  the  bank  for  $35,000,  and  they  gave  credit  to  the  sus- 
pended debt  account  for  $35,000.  This  was  done  on  the  24th  day 
of  March,  1906.  Since  Hogencamp  had  already  made  the  mort- 
gages to  Harding,  they  were,  by  appropriate  instruments,  as- 
signed by  Harding  to  the  bank  or  its  trustee,  Hudspeth. 

After  this  transaction,  therefore,  the  situation  was  that  the 
bank  held  the  obligation  of  Hogencamp  for  $35,000,  and  as  se- 
curity therefor  they  held  a  mortgage  from  Hogencamp  to  Hard- 
ing, assigned  to  Hudspeth,  trustee,  for  $35,000  on  Hogencamp's 
Deal  property,  and  a  mortgage  similarly  made  and  assigned  for 
$10,000  upon  Hogencamp's  Paterson  property,  and  they  also  held 
the  Shaw  notes  and  the  Shaw  mortgage  for  $13,000  and  the  Den- 
ton $12,000  mortgage  on  the  Lakewood  property,  the  one  in  suit. 
The  last-named  securities  were,  of  course,  what  can  be  termed  a 
"repledge" — ^that  is  to  say,  they  were  not  put  up  by  Hogen- 
camp with  the  bank  at  the  time  that  he  got  the  $35,000  credit, 
which  went  to  the  suspended  debt  account,  but  were  put  up  by 
him  with  the  bank  after  that  period.    In  other  words,  the  trans- 
action was  this :    Hogencamp,  being  responsible  to  the  bank,  or 
being  held  by  the  bank  to  be  responsible  to  it,  for  the  $35,000 
owed  to  the  suspended  debt  account,  the  items  of  which  were  the 
two  Shaw  notes  of  $12,000  and  $13,000,  aggregating  $25,000,. 
and  the  $10,000  balance  of  the  Pratt  &  Wellman  note,  the  bank 
obtains  from  Hogencamp  his  note  for  $35,000  and  credits  the 
suspended  debt  account  with  that  sum  on  account  of  ^^ills  Dis- 
counted," the  "Bills  Discounted,''  unquestionably,  being  the  note 
for  $35,000  just  mentioned.    The  bank  received  at  that  time,  as 
security  for  the  payment  of  the  $35,000,  Hogencamp's  note,  the 
$35,000  Deal  mortgage  and  the  $10,000  Paterson  mortgage.  The 
$35,000  was  credited  to  the  suspended  debt  account  for  the  pur- 
pose of  taking  up  and  out  of  that  account  the  remaining  items 
therein  for  which  Hogencamp  was  held  responsible,  namely,  the 
Shaw  notes  aggregating  $25,000   and  the  Pratt   &  Wellman 
$10,000. 
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Afterwards  Hogencamp  repledged  these  notes,  and  the  col- 
lateral which  had  been  held  for  their  payment,  namely,  the  Shaw 
mortgage  and  the  Denton  mortgage  on  the  Lakewood  property, 
to  the  bank  as  additional  security. 

It  would  be  absolutely  impossible,  within  the  limits  of  any  per- 
missible expression  of  the  court's  finding,  to  do  more  than  advert 
generally  to  the  great  mass  of  testimony  concerning  the  personal 
dealings  between  Denton,  Hogencamp  and  the  bank  from  the 
year  1900,  when  we  are  first  concerned  with  them,  down  to  1906, 
when  they  practically  ceased.  For  a  period  of  ten  days  witnesses 
have  been  giving  evidence  concerning  these  matters  and  the  items 
are  on  hundreds  of  pages  of  books,  checks,  contracts  and  other  in- 
struments of  proof. 

Generally  speaking,  the  following  is  a  resume  of  the  proofs: 
Beginning  as  early  as  1900,  some  of  the  rents  from  Denton's 
New  York  property  reached  Hogencamp,  and  after  a  period  be- 
ginning in  1901  all  of  the  proceeds  of  Denton's  New  York 
property  reached  Hogencamp;  and  in  addition  to  such  pro- 
ceeds, which  consisted  not  only  of  rents,  but  the  products  of  sales 
of  the  property,  Hogencamp  had  made  to  him  numerous  mort- 
gages upon  these  properties,  and  in  many  instances  received  the 
moneys  upon  such  mortgages.  Down  to  December,  1912,  Den- 
ton had  a  personal  account  in  the  Second  National  Bank.  Wil- 
liam Hogencamp,  throughout  the  entire  time  involved,  had  a 
personal  account;  and,  in  addition  thereto,  had  three  accounts. 
'TVilliam  Hogencamp,  Trusteo,"  began  on  the  14th  day  of  No- 
vember, 1901,  and  the  last  item  is  in  August  of  1902.  Through 
this  account  there  passed  something  in  excess  of  $68,000.  *^il- 
liam  Hogencamp,  Attorney,"  began  on  the  20th  of  January, 
1903,  and  the  last  item  is  January  4th,  1904.  Through  this  ac- 
count there  passed  more  than  $26,000.  ^^illiam  Hogencamp, 
Bent,"  began  November  20th,  1903,  and  the  last  item  is  Jan- 
uary 5th,  1906.  Through  this  account  there  passed  more  than 
$126,000. 

William  Hogencamp,  with  the  designation  to  determine  out 
of  which  account  it  should  be  taken,  constantly  drew  checks 
against  each  of  these  three  last-named  accounts;  and  in  many 
instances,  at  a  time  when  Denton  had  no  personal  account  what- 
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ever  in  the  bank,  he,  Denton,  drew  checks  upon  the  Second 
National  Bank  which  Hogencamp  caused  to  be  cashed  out  of  one 
or  the  other  of  these  three  accounts. 

It  is  practically  undisputed  that,  beginning  about  1901,  all 
Denton's  real  estate  speculations  in  New  York  were  carried  on 
jointly  by  Hogencamp  and  Denton ;  whether  there  was  to  be  any 
joint  participation  in  profits  and  losses  does  not  appear  and  does 
not  have  to  be  decided. 

It  does  appear  that  Hogencamp  personally  participated  in 
directing  what  should  be  done  concerning  these  properties;  to 
whom  and  for  what  price  they  should  be  sold,  and  that  the  pur- 
chase price  coming  to  Denton  after  payment  of  encumbrances  in 
each  instance,  passed  to  Hogencamp;  and  in  addition,  tliere 
passed  to  Hogencamp  the  money  represented  in  numerous  mort- 
gages upon  the  properties  which  Denton  was  acquiring  and  was 
selling  in  the  city  of  New  York.  In  addition  to  this,  loans  were 
made  from  the  bank  to  Hogencamp  and  to  Denton,  the  pro- 
ceeds of  which  were  used  in  these  New  York  operations;  and  I 
beginning  some  time,  I  think,  in  1903,  Denton  took  out  of  the  ' 
proceeds  of  his  New  York  speculations  only  $25  a  week  far  i 
li\ing  expenses,  and  all  the  balance  went  to  Hogencamp,  and  I 
Hogencamp  seemed  to  have  assumed  the  personal  direction,  if  ' 
not  responsibility,  of  finishing  the  uncompleted  building  then  ; 
in  process  of  erection  upon  Denton's  property,  and  of  selling  | 
the  properties  when  completely  constructed. 

Hogencamp  contends,  with  respect  to  all  of  these  transactions 
and  to  the  entire  course  of  dealings  between  him  and  Denton, 
that  he  passed  through  one  of  these  three  accounts,  or  through  j 

his  own  and  Denton's  account,  all  moneys  which  came  to  his 
hands  in  such  a  way  that  Denton  got  the  benefit  of  them.  He 
did  not  attempt  to  demonstrate  this,  and  it  only  could  be  demon- 
strated after  an  accounting  which  would  require  a  vas<-  amount 
of  time  to  take. 

Denton  is  practically  ignorant  of  the  result  of  his  dealings  : 

with  Hogencamp  and  the  bank,  and  is  not  shown  to  have  any 
records,  books  or  the  like  which  would  enable  him  to  determine 
how  he  stood.    Hogencamp  kept  no  books  of  any  use,  and  it  is 
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only  bv  the  mofjt  laborious  tracing  of  items  through  the  bank's 
books  that  any  result  can  be  reached  concerning  them. 

If,  in  any  aspect  of  the  case,  the  right  of  the  complainants  to. 
foreclose  this  mortgage  depends  upon  a  finding  that  Denton  is 
indebted  to  Hogencamp,  there  will  have  to  be  a  reference  to  a 
master  to  take  proofs  as  to  tlie  accounting  and  to  report  a  con- 
clusion as  to  the  result  of  such  proofs. 

To  avoid  any  such  necessity  as  that  last  suggested,  the  com- 
plainants put  forward  the  first  of  their  two  theories: 

That  theory  may  be  fairly  set  forth  as  follows:  Denton,  on 
the  23d  of  April,  1900,  gave  to  Hogencamp  his  notes  for  $24,- 
000.  We  may  leave  aside,  in  discussing  this  present  theory, 
whether  the  transaction  wit!i  respect  to  the  stock  upon  that  oc- 
casion was  a  bona  iMe  sale,  or  was  merely  an  illusory  proceed- 
ing, because,  on  the  23d  of  July,  1900,  it  is  admitted  that  Shaw 
gave  his  note  to  Hogencamp  for  $24,000,  as  an  accommodation 
to  take  the  place  of  the  two  Denton  notes,  aggregating  $24,000 
previously  given.  The  bank  having  loaned  $24,000  on  the  Shaw 
note,  dated  July  23d,  1900,  and  the  Denton  mortgage  liaving 
been  agreed  to  be  given  as  collateral  for  this  indebtedness  (al- 
though not  actually  executed  until  September  1st,  1900).  was, 
when  executed  and  delivered,  held  as  collateral  for  this  loan  by 
the  bank  on  the  Shaw  note.  The  bank  still  holds  the  Shaw  note 
and  the  collateral,  to  ^vit,  the  mortgage  in  suit;  and  since  the 
Shaw  note  has  not  been  paid,  the  bank  has  the  right  to  foreclose 
the  Denton  mortgage  which  was  held  as  collateral  to  it.  I  think 
this  is  a  fair  statement  of  the  position  taken  by  the  counsel  for 
the  complainants  with  respect  to  this  first  theory. 

So  far  as  anyone  can  express  himself  with  assurance  in  a  case 
that  is  so  involved  as  this  one,  I  am  prepared,  in  considering 
this  theory,  to  accede  to  the  conclusion  if  the  premises  upon 
which  it  is  rested  are  correct  in  fact.  I  do  not  find,  however, 
that  the  precedent  factors  exist  to  justify  the  conclusion.  It 
must  be  recalled  in  the  first  instance  that  there  is  no  documen- 
tary or  other  proof  of  any  description,  excepting  Hogencamp's 
te'trmonv,  that  the  Denton  mortgage  of  $12,000,  dated  Sep- 
tember Iflt,  1900,  wa«  to  be  held  by  the  bank  or  by  anyone.  At 
the  time  that  the  mortgage  was  given  by  Denton,  on  the  1st  of 
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September,  1900,  Shaw's  note  of  $24,000  was  in  the  bank, 
having  been  loaned  upon  by  tlie  bank  on  the  23d  day  of  July, 
1900,  the  day  of  its  date.  At  the  same  time  that  Denton  gave 
the  mortgage  upon  his  Lakewood  property  he  assigned  to  Ho- 
gencamp  the  $12,000  mortgage  which  had  been  made  by  Han- 
ford  to  Denton  upon  the  undivided  interest  of  Hanford  in  the 
Rink  Stable  property  in  Jersey  City.  There  is  nothing  on  the 
books  of  the  bank  nor  elsewhere  to  show  that  these  titles  thus 
vested  in  Hogencamp  (one  to  the  mortgage  on  Denton's  Lake- 
wood  property,  and  one  to  the  mortgage  which  Denton  had  of 
Han  ford's)  were  as  collateral  to  any  transactions  whatever  with 
the  bank,  or,  in  fact,  with  Hogencamp.  The  books  of  the  bank 
with  respect  to  other  transactions  do  show  mortgages  that  were 
held  by  the  bank  and  upon  which  money  had  been  loaned — the 
money,  presimiably,  of  course,  was  loaned  upon  notes  to  which 
the  mortgages  were  security. 

Passing  this  question,  however,  and  assuming  in  favor  of  the 
complainants  that  their  contention  is  correct  tliat  these  securi- 
ties when  created  were  intended  to  be,  and,  after  being  created, 
actually  were  held  by  the  bank  as  collateral  to  the  Shaw  notes, 
we  next  come  to  the  transaction  of  July  24:th,  1902,  when  the 
Shaw  note  of  $24,000  was  taken  out  of  the  bank. 

There  is  no  testimony  of  any  value,  if  there  is  any  at  all, 
which  shows  that  at  that  time  there  was  any  agreement  between 
the  parties  and  the  bank  that  the  mortgages  of  Hanford  to  Den- 
ton assigned  to  Hogencamp,  and  of  Denton  directly  to  Hogen- 
camp (the  latter  on  the  Lakewood  property)  were  to  be  col- 
lateral to  the  two  notes  which  Shaw  then  gave,  one  of  $12,000 
and  one  of  $13,000.  Tt  may  very  well  be  argued  on  behalf 
of  Denton  that,  assuming  the  previous  point  which  has  just 
been  dealt  with  to  be  decided  against  him,  and  that  the  mort- 
gage on  his  Lakewood  property  was  given  by  him  to  Hogen- 
camp in  order  that  he  might  turn  it  over  to  the  bank  as  se- 
curity for  the  $24,000  Shaw  note  of  July  23d,  1900,  it  does  not 
at  all  follow  that  when  that  $24,000  note  was  taken  up,  as  it 
was,  and  new  notes  were  secured  from  Shaw,  that  the  col- 
lateral which  was  obtained  for  the  loan  of  July  23d,  1900, 
should  still  be  held  for  the  new  loans. 
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Passing  this,  in  turn,  and  deciding,  for  the  purpose  of  the 
further  discussion  of  the  point,  that  the  result  of  the  transac- 
tion of  July  24th,  1902,  when  the  bank  loaned  $25,000  upon 
Shaw's  notes  of  $12,000  and  $13,000,  respectively,  was  to  vest 
them  stiU  with  the  Denton  mortgage  as  security  for  the  pay- 
ment of  those  loans,  there  is  no  evidence  that  any  agreement  of 
the  parties  split  up  the  collateral  with  respect  to  any  part  of 
the  indebtedness  that  day  arising;  that  is  to  say,  on  that  day, 
July  24th,  1902,  two  notes  of  Shaw  were  loaned  upon  by  the 
bank.  The  item  appears  in  the  bank's  books  as  one  transaction 
— that  is,  on  that  day,  in  the  demajid  loan  account,  the  only 
place  where  the  item  appears,  Shaw  is  charged  with  $25,000. 
This,  the  proofs  show,  was  upon  two  notes  of  Shaw's,  one  dated 
June  30th.  1902,  and  the  other  dated  July  23d,  or  24th,  1902 ; 
that  the  first  note  was  for  $12,000  and  the  latter  for  $13,000. 
There  is  not  the  slightest  evidence  to  show  that  the  parties 
then,  or  at  any  other  time,  agreed,  that  the  Denton  mortgage  of 
$12,000  upon  the  Lakewood  property  was  to  be  held  as  collateral 
for  any  part  of  this  indebtedness.  If  the  complainants  obtain 
the  benefit  of  all  their  debatable  points  so  far  considered,  the 
utmost  that  they  could  claim  would  be  that  Denton's  $12,000 
mortgage  was  collateral  for  the  entire  indebtedness  and  not  for 
any  specific  part  of  it.- 

This  is  important  in  one  aspect,  at  least,  of  the  case,  because 
if  the  entire  indebtedness  were  reduced,  or  if  their  other  col- 
lateral, the  right  of  the  holder  of  the  indebtedness  against  the 
owner  of  the  collateral  would  be  affected  by  those  incidents — 
not  to  the  extent  of  relieving  the  collateral  holder  from  paying 
what  might  be  due  upon  the  entire  indebtedness  or  having  his 
collateral  sold  for  that  purpose,  but  because  such  circumstances 
would  entitle  the  owner  of  tlie  collateral  to  the  use  for  his  own 
benefit  of  whatever  had  been  paid  and  whatever  had  beeto  re- 
ceived by  way  of  other  colhiteral  if  and  when  he  was  called 
upon  to  pay  the  balance. 

Assuming,  however,  that  it  is  further  decided  in  favor  of  the 
complainants  that  the  circumstances  just  adverted  to  does  not 
prevent  them  from  asserting  their  right  to  foreclose  the  Denton 
mortgage  in  suit  if  they  can  establish  the  validity  and  non-pay- 
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ment  of  the  Shaw  note  of  $12,000,  we  next  come  to  the  most  im- 
portant and  determinative  feature : 

Here,  it  should  be  recalled  and  firmly  fixed  in  the  memory, 
that  it  is  admitted  by  all  concerned  that  Shaw  was  an  accommo- 
dation maker,  and  that  his  original  $24,000  note,  and  his  two 
subsequent  notes,  of  $12,000  and  $13,000,  respectively  (leaving 
out  of  account  $1,000  represented  by  the  last  two  notes,  with 
which  we  are  not  at  all  concerned  in  this  case),  were  executed 
by  him  solely  to  accommodate  Denton  and  Hogencamp,  and  that 
as  to  each  of  the  last  two-named  persons  no  obligation  arose  by 
reason  of  the  execution  by  Shaw  of  the  notes  in  question;  and 
no  liability  to  those  two  persons  arose  as  against  Shaw  by  reason 
of  the  notes  signed  by  Shaw.  It  is  only  when  these  notes,  or 
any  of  them,  passed  into  the  hands  of  hona  fide  holders  for  value 
that  Shaw  can  be  held  liable.  Of  course,  if  Shaw  cannot  be  held 
liable  upon  his  notes,  or,  in  the  particular  case  before  this  court, 
on  his  $12,000  note  to  which  the  Denton  mortgage  is  asserted  to 
be  collateral,  then  the  collateral  may  not  be  utilized  by  the 
holder.  That  is  to  say,  the  only  right  which  the  complainants 
here  can  assert  as  against  Denton  must  rest  upon  their  right  to 
assert  a  valid  claim  against  Shaw  upon  his  $12,000  note;  they 
cannot  foreclose  the  $12,000  mortgage  upon  the  Denton  Lake- 
wood  property  unless  they  prove  that  the  note  of  Shaw  of  $12,- 
000,  to  which  this  mortgage  was  collateral,  was  valid  and  en- 
forceable against  Shaw. 

In  my  view  the  proofs  do  not  establish  this  last-mentioned 
contention.  In  my  view  the  proofs  show  that  on  March  24th, 
1906,  Hogencamp  paid  off  to  the  Second  National  Bank  the 
Shaw  notes  and  became  vested  with  title  to  such  notes  and  to  the 
collateral  which  had  been  held  by  the  bank  for  their  payment 
It  will  be  recalled  that  in  the  previous  portion  of  this  opinion  I 
have  briefly  referred  to  the  testimony  of  Hogencamp  concerning 
the  transaction  with  Harding  and  the  bank  at  the  time  that  he 
got  the  loan  of  $35,000  from  the  bank  on  March  24:th,  1906, 
which  was  credited  to  the  suspended  debt  account  to  take  out  of 
it  the  Shaw  notes  and  the  remaining  $10,000  of  the  Pratt  & 
Wellman  note.    Hogencamp's  own  oral  testimony  is  to  the  effect 
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that  I  have  just  referred  to ;  and  the  entries  in  the  books  of  the 
bank  and  the  other  documentaiy  proofs  bear  him  out. 

From  all  of  this  the  following  undisputed  facts  appear:  In 
December  of  1904  various  items  from  "Demand  Loans"  were 
ordered  to  be  taken  therefrom  and  charged  against  an  account 
entitled  "Suspended  Debt."  All  of  these  items  were  those  which 
the  bank  then  held  Hogencamp  either  personally  or  indirectly 
responsible  for.  Among  these  items  were  the  Shaw  notes,  aggre- 
gating $25,000.  One  of  such  notes,  namely,  the  one  dated  June 
30th,  1902,  is  the  note  which  the  bank  loaned  upon  on  the  2-lrth 
day  of  July,  1902,  and  to  which  the  Denton  mortgage  in  suit  is 
said  by  Hogencamp  to  have  been  collateral.  Subsequently,  and 
on  the  7th  of  September,  1905,  Hogencamp  paid  off  on  the  sus- 
pended debt  account  something  over  $38,000.  In  the  trial*  of 
Richards  v.  Shaw  he  testified,  as  is  shown  in  the  present  suit, 
that  by  that  payment  then  made  he  took  up  the  Shaw  notes,  and, 
of  course,  the  collateral  that  was  deposited  therewith,  among 
which  was  the  Denton  mortgage  in  suit.  In  the  present  suit  he 
denies  the  truthfulness  of  that  testimony  previously  given,  and 
asserts  that  he  was  mistaken.  There  is  nothing  from  the  books 
of  the  bank  by  which  it  can  be  determined  what  particular  items 
of  the  suspended  debt  account  were  taken  up  and  out  of  that  ac- 
count by  the  payment  by  Hogencamp  on  September  7th,  1905, 
of  the  thirty-eight  odd  thousand  dollars. 

Assuming,  however,  iji  favor  of  the  complainants,  that  they 
may  have  the  benefit  of  Hogencamp's  present  testimony,  which 
is  in  direct  contradiction  of  his  testimony  in  the  previous  case, 
we  next  come  to  the  transactions  of  March,  1906.  According  to 
Hogencamp,  at  that  time  he  was  being  held  responsible  by  the 
bank  for  $35,000  balance  due  on  the  suspended  debt  account. 
That  $35,000,  he  says,  was  made  up  of  the  $25,000  of  Shaw 
notes  and  the  $10,000  balance  of  the  Pratt  &  Wellman  notes. 
At  that  time  he  arranged  with  Dwight  S.  Harding  to  obtain  a 
loan  from  Mr.  Harding  of  $35,000,  for  which  he  was  to  give 
Mr.  Harding  his  note  for  that  amount.  He  was  to  secure  the 
payment  of  that  note  by  a  mortgage  upon  his  Deal  property  for 
$35,000,  a  mortgage  on  his  property  for  $10,000,  and  after  the 
Shaw  notes  were  by  the  payment  of  the  $35,000  taken  out  of 
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the  suspended  debt  account  and  delivered  by  the  bank  to  Hogen- 
camp,  he  was  to  transfer  those  with  their  attendant  collateral 
(among  which  it  will  be  remnmbered  is  the  Denton  mortgage  in 
suit)  to  Harding. 

When  Harding  refused  to  advance  the  money  the  bank  under- 
took to  take  Harding's  place  and  to  do  just  wliat  Harding  had 
agreed  to  do.  This  is  Hogencamp's  own  testimony  concerning 
this  transaction,  and  is  uncontradicted  and  is  borne  out  by  what 
next  happened.  What  next  happened  was  the  giving  by  Hogen- 
camp  to  the  bank  of  his  note  for  $35,000 ;  the  crediting  of  this 
note  under  the  head  of  "Bills  Discounted"  to  the  suspended  debt 
account;  the  transfer  to  the  bank  by  Hogencamp,  through 
Harding,  of  the  $35,000  mor^^gage  on  the  Hogencamp  Deal  prop- 
erty and  the  $10,000  mortgage  on  Hogencamp's  property,  and 
the  leaving  with  the  bank  by  Hogencamp  of  the  Shaw  notes  and 
the  attendant  collateral  which  his  payment  of  $35,000  just  men- 
tioned had  taken  out  of  the  suspended  debt  account. 

It  will  be  observed  in  analyzing  this  transaction  that  so  soon  # 
as  the  bank  received  Hogencamp's  $35,000  note  and  passed  the 
credit  by  bills  discounted  of  $35,000  to  the  suspended  debt  ac- 
count, Hogencamp  became  thereby  vested  with  title  to  the  Shaw 
notes  and  the  attendant  collateral,  among  which  was  the  Denton 
mortgage  in  question.  By  then  leaving  those  with  the  bank  as 
additional  collateral  to  his  $35,000  note  the  situation  just  al- 
luded^ to  is  not  altered.  At  the  instant  of  time  when  Hogen- 
camp became  vested  with  title  to  the  Shaw  notes  and  the  Denton 
mortgage  those  notes  and  that  mortgage  were  unenforceable  in 
his  hands.  This,  I  do  not  think,  can  be  seriously,  if  at  all  dis- 
puted. As  respects  Hogencamp,  Shaw  was  an  accommodation 
maker  of  the  note  in  question — that  is,  the  $12,000  note.  Den- 
ton's mortgage,  Hogencamp  says,  was  collateral  to  this  note. 
The  only  consideration  which  Hogencamp  or  anyone  else  can 
attribute  to  the  Denton  mortgage  arises  out  of  the  Shaw  note. 
The  Shaw  note,  as  against  Shaw,  and  as  a  consideration  for  the 
Denton  mortgage,  can  therefore  only  be  good  in  the  hands  of  an 
innocent  third  person  who  had  advanced  money  thereon;  when 
Hogencamp  got  back  the  title  to  the  Shaw  note  for  $12,000  and 
the  attendant  collateral,  the  Denton  mortgas^e  he  could  not.  of 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  301 


12  Buch.  Hudspeth  v.  Denton. 


course,  enforce  any  liability  as  against  Shaw  or  any  rights  with 
respect  to  the  mortgage  that  was  collateral  to  the  Shaw  notes. 
If,  when  he  so  got  them  back,  that  was  the  fact,  he  could  not,  by 
leaving  them  with  the  bank,  create  any  greater  right  in  the  bank 
than  he  had,  because  it  will  be  observed  that  no  new  considera- 
tion moved  from  the  bank  on  the  note  in  question — that  is,  the 
Shaw  note.  By  the  transactions  upon  that  date,  March  24th, 
1906,  which  were  designed,  as  Hogencamp  says,  to  put  a  live 
asset  in  the  bank  in  place  of  the  moribund  Shaw  asset,  the  bank 
loaned  money  to  Hogencamp  upon  his  $35,000  note  secured  by 
his  mortgages  on  his  Deal  and  Peterson  properties;  and  the 
only  consideration  which  passed  from  the  bank  to  Hogencamp 
was  the  release  to  Hogencamp  of  these  items  out  of  the  sus- 
pended debt  account.  There  was  no  other  possible  reason  for 
the  transaction  of  March  24th,  1906,  than  to  take  out  of  the 
suspended  debt  account  the  $35,000  of  balance  which  remained 
there. 

If  we  were  to  attempt  to  follow  the  complainants  in  their  ar- 
gument made  to  review  these  apparent  facts  we  are  utterly 
unable  to  do  so.  The  complainants  attempt  to  waive  aside  all 
effect  of  this  transaction  of  March  24th,  1906,  and  Hogencamp's 
testimony  with  respect  to  the  antecedent  facts,  but  do  not,  in 
my  judgment,  effectively  do  so;  and  do  not,  in  the  attempt  to 
do  so  explain  away  the  effect  of  the  testimony  and  of  each  of  the 
pieces  of  documentary  proof. 

The  note  of  $35,000  which  Hogencamp  then  gave  to  the  bank 
admittedly  was  not  used  for  any  other  purpose  than  to  be  dis- 
counted in  favor  of  the  suspended  debt  account  That  is,  the 
bank  at  that  time  held  Hogencamp  on  his  $3r,000  note,  and, 
instead  of  giving  him  the  proceeds  (that  is,  the  consideration 
which  proceeded  from  the  bank  for  its  receipt  of  the  note), 
passed  those  proceeds  to  the  credit  of  the  suspended  debt  ac- 
count, for  which  account  it  had  been  holding  Hogencamp  re- 
sponsible. The  instant  that  they  did  this  they  carried  out  the 
purpose  of  the  transaction,  which  was  to  hold  Hogencamp  and 
take  out  of  the  suspended  debt  account  the  moribund  items 
which  had  theretofore  been  in  it.  The  instant  that  these  items 
were  thus  taken  out  they  passed  to  Hogencamp,  and  the  instant 
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they  passed  to  Hogeneamp  they  became  invalid  as  against  par- 
ties to  this  suit.  That  is,  the  note  became  invalid  as  against 
Shaw.  It  was  an  accommodation  note;  Hogeneamp  was  the  ac- 
commodation receiver  of  it,  and  certainly  could  not  enforce  it 
against  the  accommodation  maker.  With  the  note,  as  has  been 
previously  pointed  out,  of  course,  the  right  to  recover  on  the 
collateral  that  had  been  deposited  with  it  also  ceased. 

If  tliis  is  not  so,  tlien,  of  course,  the  bank  could  not  hold 
Hogeneamp  upon  the  $35,000 ;  and  it  is  inconceivable  that  they 
went  through  all  of  tliis  transaction  for  no  purpose;  that  they 
took  liis  note,  and,  by  the  item  of  bill  discounted,  passed  it  to 
the  credit  of  suspended  debt  account  and  took  from  him  mort- 
gages aggregating  $4:5,000,  all  for  no  consideration — all,  there- 
fore, in  its,  the  bank's,  hands  invalid. 

It  is  quite  obvious  from  all  of  the  testimony  that  they  did  not 
do  any  such  futile  thing  as  this.  They  took  from  Hogeneamp  a 
valid  security  secured  by  collateral  of  a  large  amount  for  a  valid 
purpose  and  consideration.  That  valid  consideration  was  the 
taking  out  of  the  suspended  debt  account  of  the  Sliaw  notes  and 
other  items  for  which  the  bank,  with  Hogencamp's  assent,  was 
holding  Hogeneamp  liable. 

When  they  did,  by  this  transaction,  thus  take  those  items  out 
of  that  account,  and  those  notes  (the  Shaw  notes  and  the  Pratt 
&  Wellman  notes),  passed  to  Hogeneamp,  they  became,  as  has 
been  heretofore  pointed  out,  invalid  in  Hogencamp's  hands  so 
far  as  Shaw  was  concerned  on  his  $12,000  note;  and  Denton's 
mortgage,  which  was  collateral  thereto,  likewise  became  invalid 
to  Hogeneamp. 

By  what  I  have  termed  his  ^^repledge"  of  these  notes  to  the 
bank,  the  bank  cannot,  certainly  in  my  view  of  the  facts  and  of 
the  law,  acquire  any  right  to  hold  Shaw  or  Denton — Shaw  on 
his  note,  or  Denton  on  his  mortgage. 

The  only  aspect  of  the  case  in  which  the  bank  could  success- 
fully assert  any  such  right  would  be  if  they  had  advanced  any 
new  consideration  at  the  time  of  reacquiring  title  to  the  note 
and  its  attendant  collateral.  They  did  not,  as  has  just  been 
pointed  out,  do  any  such  thing.  The  consideration  which  they 
advanced  was  the  giving  up  of  this  very  note  to  Hogeneamp  in 
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consideration  of.  which  Hogencamp  gave  them  his  note  for  $35,- 
000  and  the  $45,000  of  attendant  collateral.  The  replcdging 
with  or  the  retaining  by  the  bank  of  the  Shaw  notes  was,  there- 
fore, ineffective  as  vesting  them  with  any  valid  right  as  against 
Shaw  on  the  note,  or  Denton  on  the  collateral. 

There  is  evidence  in  the  case  strongly  confirmatory  of  the 
finding  of  facts  just  set  forth,  which  unfortunately  is  somewhat 
complicated  and  requires  a  detailed  explanation. 

The  note  of  $12,000  of  Shaw  which  was  originally  loaned  upon 
on  the  24:th  day  of  July,  1902,  was  dated  June  30th,  1902. 
Why  it  did  not  bear  the  same  date  as  the  $13,000  note  nobody 
explains.  That  note  was  introduced  in  evidence  in  the  case  of 
Richards  v.  Shaw,  and  was  inspected  by  me.  It  has  since  been 
mislaid  or  lost. 

Tpon  the  back  of  the  $13,000  note,  which  it  will  be  recalled, 
was  loaned  upon  by  the  bank  on  the  same  date,  there  now  ap- 
pears in  Hogencamp's  handwriting  an  endorsement  as  follows: 
"Pay  to  "William  Hogencamp  or  order,"  under  which  Shaw  had 
written  his  signature.  Then,  in  Hogencamp's  handwi'iting, 
'Without  recourse,  William  Hogencamp." 

Hogencamp  in  this  suit  testifies  that  he  placed  this  writing 
upon  that  note  of  $13,000  to  relieve  himself  of  the  responsibility 
as  an  endorser.  He  testifies  in  this  suit  that  he  does  not  recol- 
lect whether  he  made  the  same  endorsement  on  tlie  $12,000  note. 
There  is  no  conceivable  reason  why  he  should  not  have  made  the 
same  endorsement  upon  both  notes,  since  the  whole  transaction 
was  one  and  undivided,  and  whatever  he  did  with  respect  to 
one,  he,  undoubtedly,  in  my  judgment,  did  with  respect  to  the 
other.  Since  he,  or  the  parties  who  claim  through  him,  are 
chargeable  with  the  custody,  and,  therefore,  with  the  conse- 
quences of  the  loss  of  this  note,  it  is  proper  to  assume,  as  against 
them,  that  upon  the  back  of  the  $12,000  note  was  the  same  en- 
dorsement by  Hogencamp. 

In  the  case  of  Richards  v.  Shaw,  as  is  shown  by  the  testimony 
in  this  present  case,  Hogencamp  testified  that  he  made  the  en- 
dorsement quoted  above  on  that  $13,000  note  when  he  took  the 
note  up  from  the  bank,  which  he  then  said  was  in  1905.    It  will, 
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therefore,  be  assumed  that  he  did  the  same  thing  at  the  same 
time  with  respect  to  the  $12,000  note. 

He  now  testifies  in  this  suit  that  he  was  mistaken  when  he 
testified  in  that  suit  that  he  had  taken  the  notes  up. 

I  find,  as  above  set  forth,  that  he  was  not  mistaken ;  that  he 
did  take  the  notes  up,  if  not  in  1905,  then  in  1906;  and  I  have 
no  doubt,  from  the  testimony  to  which  what  I  have  just  alluded 
is  additional  confirmation,  that  at  the  time  that  he  put  these 
notes  back  in  the  bank — repledged  them,  as  I  have  termed  it — 
he  wrote  upon  the  back  of  each  of  them  this  endorsement. 

There  was  no  other  occasion  when  he  should  have  done  any 
such  thing.    Up  to  the  time  that  the  notes  were  put  into  the  sus- 
pended debt  account  they  were  always  in  the  custody  of  the 
bank ;  Hogencamp  had  nothing  whatever  to  do  with  them ;   was 
not  legally  held  responsible  with  respect  to  them,  and  there 
would  have  been  no  occasion  for  him  to  have  put  any  writing 
whatevei*  upon  them.    After  he  made  the  arrangement  with  the 
bank  which  he  first  attempted  to  make  with  Harding  by  which 
the  notes  passed  directly  to  him  and  became  his  property,  he 
having  paid  to  the  bank  the  $35,000  to  take  them  up,  and  it  was 
understood  that  he  was  to  repledge  them  with  the  bank,  there 
was  opportunity  and  occasion  for  him  to  make  them  payable  to 
his  order  and  to  endorse  them  "without  recourse.*^    That  he  did 
this  appears  from  the  remaining  note  which  has  not  been  lost, 
by  the  inference  which  I  think  should  necessarily  be  made  in 
this  case  with  respect  to  the  note  that  has  been  lost,  and  here  is 
strong  evidence  in  favor  of  the  finding  that  he  did  take  these 
notes  up  and  repledge  them  in  1906,  as  above  set  forth. 

The  result  of  this  analysis  of  the  case  under  this  first  theory 
advanced  by  the  complainants,  is  that  the  bank,  the  complain- 
ants, cannot  hold  Shaw  upon  the  note,  and,  therefore,  cannot 
hold  Denton  upon  the  mortgage  suit,  if  it  be  settled  that  there 
is  nothing  due  upon  the  Shaw  $12,000  note — that  is,  nothing 
due  to  the  bank  as  a  third  person  who  initially  cashed  the  note ; 
or  nothing  due  to  Hogencamp,  to  whom  the  note  was  originally 
given  by  Shaw,  and  who  reacquired  it  in  the  manner  above  set 
forth  and  repledged  it  as  aforesaid. 
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And  this  brings  lis  to  the  second  contention  of  the  complain- 
sniB.  That  contention,  broadly  stated,  is,  first,  that  the  stock 
transaction  of  the  23d  of  April,  1900,  between  Hogencamp  and 
Denton,  was  a  bona  fifie  sale  by  the  former  to  the  latter  for  $34,- 
000,  and  that  the  full  consideration  has  never  been  paid  by  Den- 
ton to  Hogencarap,  and  Shaw's  note  was  given  to  represent  that 
indebtedness,  and  while  Shaw  was  an  accommodation  maker  of 
the  note,  he  and  Denton  must  each  be  held  (Shaw  on  the  note, 
and  Denton  on  the  mortgage  collateral  to  the  note)  until  the 
full  amount  of  the  said  consideration  has  b<^en  paid,  or  satisfied, 
to  Hogencamp ;  and  second,  that  even  if  the  transaction  was  not 
a  hona  fide  sale,  but  was  of  such  a  nature  that  Hogencamp  can 
hold  Shaw  and  Denton  for  whatever  benefit  Denton  got  out  of 
the  use  of  the  stock  by  borrowing  upon  it,  Hogencamp  or  the 
bank  may  recover  as  against  Shaw  and  Denton  such  amount — 
that  is,  the  amount  which  it  may  be  determined  that  Denton 
benefited  by  the  use  of  Hogencamp's  stock. 

Dealing,  first,  with  the  stock  transaction  of  the  23d  of  April, 
1900,  it  is  extremely  difficult  to  follow  to  a  conclusion,  review- 
ing the  various  relevant  proofs,  either  version  without  being 
confronted  by  contradictory  circumstances  which  interfere  with 
a  clear  determination — that  is  to  say,  neither  Hogencamp's  ver- 
sion nor  Denton^s  version  stands  the  test  of  comparison  with  the 
other  facts  in  the  case. 

Hogencamp,  it  will  be  recalled,  testifies  positively  that  on  the 
date  in  question  there  was  a  simple  sale  by  him  of  the  stock  for 
$84,000,  and  that  he  handed  the  stock  to  Denton  and  had  it 
handed  back  to  him  as  collateral,  and  that  Denton  gave  his  notes 
therefor.  In  contradiction  of  this  we  find,  first,  that  he  never 
caused  any  stock  to  be  transferred  to  Denton  until  August  12th, 
1901,  that  he  loaned  to  Denton  fifty  shares  of  this  very  stock  on 
the  15th  of  August,  1901,  to  be  used  by  Denton  in  arranging 
with  one  of  Denton^s  creditors  in  New  York.  This  is  the  Mc- 
Kelvey  transaction:  That  at  that  time  Hogencamp  took  from 
Denton  a  $7,500  mortgage  to  secure  Hogencamp  for  liaving 
loaned  Denton  these  fifty  shares  of  stock.  We  further  find  that 
on  the  16th  day  of  November,  1901,  Hogencamp  writes  to  the 
people  who  had  these  fifty  shares  of  stock  that  he,  Hogencamp, 
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was  the  owner  of  it;  that  Denton  never  owned  it,  and  that  he 
had  sinii)ly  loaned  the  stock  to  Denton  to  enable  Denton  to  bor- 
row money  upon  it.  We  further  find  that  Hogencamp  always 
had  the  stock  in  his  possession  excepting  when  it  was  pledged 
for  loans.  He  only  identifies  three  dividend  checks  during  all 
of  the  ensuing  years  which  in  any  way  went  to  Denton's  benefit. 
The  testimony  shows  that  large  dividends  were  declared  twice  a 
year  upon  the  stock  of  the  Second  Xational  Bank  during  all  of 
the  period  from  1900  when  tiiis  transaction  is  said  to  have  taken 
place  down  to  1905,  when  we  lose  interest  in  it.  Hogencamp 
docs  not  attempt  to  trace  any  of  these  dividends  to  Denton,  or 
to  Denton's  benefit,  excepting  that  he  produces  three  checks  for 
eighteen  months  of  dividends  which  were  all  deposited  at  one 
time  in  one  of  the  three  accounts  heretofore  adverted  to,  which 
Hogencamp  was  carrying  in  the  bank,  and  in  which  he  says  he 
was  depositing  Denton's  moneys.  He  does  not  pretend  that 
Denton  knew  anything  about  these  three  checks,  or  about  the  re- 
ceipt for  his  benefit  of  any  moneys  from  dividends.  Denton 
denies  that  he  ever  knew  anything  about  any  dividends,  or  re- 
ceived any  dividends,  or  inquired  for  any  dividends.  He  says 
that  he  gave  a  proxy  to  Hogencamp  for  the  stock  after  the  stock 
was  transferred  to  him  on  the  12th  of  August,  1901,  and  there- 
after never  concerned  himself  with  it. 

Hogencamp  also  refers,  in  furtherance  of  his  version,  to  the 
letter  which  he  wrote  and  caused  Shaw  to  sign  on  the  20th  of 
August,  1901.  That  letter,  it  will  be  recalled,  was  addre.'^sed  to 
Hogencamp,  president,  and  requested  him  to  deliver  to  Denton 
the  one  hundred  shares  of  stock,  and  was  signed,  as  just  stated, 
by  Shaw.  At  that  very  time  fifty  shares  of  the  one  hundred  had 
already,  without  consulting  Shaw  in  any  way,  been  loaned  by 
Hogencamp  to  Denton  to  take  to  McKelvey  in  Xew  York,  to  be 
loaned  upon  for  Denton's  benefit,  and  partially  for  Hogencamp's 
benefit,  in  that  he  received  over  $3,000  of  the  proceeds  of  that 
loan. 

In  passing,  it  must  be  stated  that  he  says  that  this  money 
went  to  Denton's  benefit  in  one  of  the  three  accounts  containing 
Denton's  moneys  which  Hogencamp  says  he  was  keeping  in  the 
bank. 
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When  the  stock  was  finally  obtained  from  the  Hudson  Trust 
Company,  where  the  last  loan  was  made  upon  it,  it  went  back  to 
Hogeneamp  and  he  retained  it  in  his  possession  down  to  the  7th 
of  September,  1905,  when  he  sold  it,  together  with  all  of  the 
other  stock  which  he  owned  in  the  bank.  A  question  has  arisen, 
in  my  mind,  which  the  recital  of  this  fact  revives,  whether,  as 
against  Shaw,  and  also  as  respects  Denton,  the  $19,000  which 
Hogeneamp  says  he  received  from  this  stock  at  that  time,  must 
not  be  credited  on  this  indebtedness — perhaps,  I  had  better  say 
"alleged  indebtedness"  of  $24,000? 

Passing  this  for  the  moment,  however,  we  find  that  when  he 
sold  the  stock  on  the  date  just  given,  he  gave  no  notice  of  any 
sort  to  Denton,  and  did  with  the  proceeds  what  he  willed.  What 
he  chose  to  do,  he  says,  was  to  credit  Denton  with  $10,000, 
which  he  says  he  paid  for  Denton  at  the  Hudson  Trust  Company 
at  the  time  that  the  loan  there,  to  which  the  one  hundred  shares 
was  held  as  collateral,  was  paid  oflE,  and  with  some  items  of  in- 
terest, and  the  balance  he  credited  on  an  old  note  of  Denton's 
for  $13,000,  which  was  dated  July  19th,  1901.  The  balance 
credited  on  this  note  was  $7,652.80. 

It  will  thus  be  seen  that  it  is  very  difficult  to  believe  Hogen- 
camp's  version  of  this  transaction,  and  to  find  that  there  was  a 
bona  fide  sale  of  this  stock  to  Denton. 

There  is  no  earthly  reason  suggested  why  Denton,  who  was 
at  that  time  heavily  engaged  in  real  estate  operations  in  New 
York,  and  who  was  so  aflili.ited  with  Hogeneamp  that  through 
Hogeneamp  he  was  then  receiving  and  hopeful  in  the  future  of 
receiving  large  sums  of  money,  should  want  to  become  a  stock- 
holder in  the  bank.  Denton  says  that  he  had  no  such  desire, 
and  that  it  never  occurred  to  him,  and  that  he  knew  nothing 
about  the  stock  or  its  value,  and  never  purchased  it,  and  only 
participated  in  the  transaction  at  Hogencamp's  suggestion. 

I  am  inclined  to  think  and  to  find  that  the  truth  lies  between 
the  two  versions. 

What  I  find  from  the  facts  in  evidence  is  that  upon  the  date 
in  question,  April  23d,  1900,  Denton  and  Hogeneamp  made  an 
arrangement  of  the  following  nature:  They  each  wished  to  do 
whatever  would  enable  them  to  obtain  the  largest  amoimt  of 
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loans  from  banking  institutions.  Hogencamp,  as  a  stockholder 
in  the  bank,  could  not  obtain  loans  from  that  bank  upon  its  own 
stock.  Other  institutions  probably  would  loan  with  this  stock 
as  collateral.  Denton  could  not,  upon  his  own  mortgages,  obtain 
loans  upon  his  own  notes.  If  Denton  gave  mortgages  to  Hogen- 
camp, and  also  notes  which  Hogencamp  would  endorse,  money 
could  have  been  obtained  upon  those  notes  with  the  mortgages 
as  collateral.  If,  in  turn,  Hogencamp  put  title  to  some  of  his 
stock  in  Denton,  and  took  from  him  as  apparent  consideration 
notes,  those  notes  would  be  used  with  the  mortgages,  as  just 
stated,  and  Denton  could  take  the  stock  and  borrow  at  other 
institutions  upon  notes  whicli  he  would  give  with  the  stock  as 
collateral. 

I  do  not,  therefore,  find  that  there  was  any  sale  from  Hogen- 
camp to  Denton,  and  this,  I  think,  squares  itself  with  all  the 
facts. 

I  do  find,  however,  that  the  transaction  was  about  as  above 
outlined,  and  that  to  the  extent  that  Denton  benefited  by  loans 
obtained  upon  Hogencamp's  stock,  he  must  make  good  to  Ho- 
gencamp such  amounts — that  is  to  say,  if  he  borrowed  upon 
Hogencamp's  stock,  and  Hogencamp  subsequently  paid  off  the 
amounts  thus  borrowed,  Denton,  to  the  extent  that  he  got  the 
benefit  of  the  original  loans,  must  repay  Hogencamp. 

Whether  Denton  owes  money  to  Hogencamp  on  the  stock  must 
depend  upon  the  broad  question  of  whether  Denton  owes  Hogen- 
camp any  money.  As  has  heretofore  been  pointed  out,  the  deal- 
ings between  these  parties  involves  thousands  upon  thousands  of 
dollars  and  concerns  innumerable  items;  and  if,  as  a  result  of 
an  accounting,  it  should  appear  that  Hogencamp  has  had  more 
money  from  Denton  than  equals  all  that  Denton  owes  him,  or 
as  much  money  as  equals  what  he  advanced  to  Denton,  he  cannot 
hold  Denton  for  anything  more.  Since  this  stock  transaction 
was  only  one  of  a  great  number  of  these  transactions  between  the 
parties,  it  cannot  be  segregated  and  dealt  with  as  if  it  were  a 
separate  severable  item;  and  whether  or  not  Denton  has  paid 
Hogencamp  for  the  stock,  or  for  the  use  of  the  stock,  as  above 
suggested,  can  only  be  determined  after  an  accounting  has  taken 
place  which  shows  as  a  result  of  it  whether  Denton  owes  any 
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money  to  Hogencamp  as  the  result  of  their  dealings  with  each 
other. 

To  the  extent  that  Denton  may  owe  money  to  Hogencamp  in 
all  of  their  dealings,  I  am  inclined  to  think  that,  nnder  the  facts 
in  this  case,  Hogencamp  would  be  justified  in  holding  this  Shaw 
note  and  the  mortgage  which  is  collateral  to  it  for  such  amount. 

Since  there  is  nothing  to  show  that  Denton  ever  specifically 
repaid  to  Hogencamp  the  sums  of  money  which  Hogencamp 
proves  that  he  paid  on  Denton's  account  to  get  back  the  stock 
from  those  from  whom  Denton  had  borrowed  money  with  the 
stock  as  collateral,  it  is  impossible  to  separate  this  item  from  the 
others ;  and  if,  as  a  result  of  an  accounting  between  Denton  and 
Hogencamp,  it  be  shown  that  Denton  still  owes  Hogencamp 
money,  Hogencamp,  or  the  bank  as  the  repledgee  of  the  note 
with  the  mortgage  as  collateral,  can  attribute  the  payments  to 
other  things  and  still  hold  this  debt  open  and  enforceable. 

Any  attempt  to  follow  Denton's  version  that  the  entire  trans- 
action concerning  the  stock  was  for  Hogencamp's  benefit,  we  are 
immediately  met  by  circumstances  entirely  inconsistent  with  this 
explanation.  A  large  part,  if  not  all,  of  the  money  borrowed  at 
various  times  and  places  upon  the  stock  went  to  Denton^s  bene- 
fit. From  his  own  bank  account,  or  from  accounts  in  which  he 
was  interested,  he  made  payments  upon  loans  where  the  stock 
was  held  as  collateral,  both  on  principal  and  interest.  It  is  very 
difficult  to  escape  from  the  conclusion  which  the  court  things  is 
the  true  one,  that  both  the  stock  and  the  mortgages  were  con- 
ceived and  used  for  the  mutual  benefit  of  Denton  and  Ho- 
gencamp. 

My  final  conclusion,  therefore,  is  that  there  must  be  an  ac- 
counting between  Denton  *and  Hogetfcamp,  and  that  the  final 
decree  must  abide  the  result  of  that  accounting. 
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ADJUDGED   IN 


THE  PREROGATIVE  COURT 

OF 

THE  STATE  OF  NEW  JERSEY 

MAY  TBAM,  1918. 


Edwin  Egbert  Walker,  Ordinary 


In  the  matter  of  the  last  will  and  testament  of  Anna  S. 
Geiser,  deceased. 

[Decided  July  7th,  1913.] 

1.  The  i>ower  of  the  prerogative  court  to  admit  to  probate  a  will  rests 
exclusively  on  the  fact  that  decedent  was  domiciled  in  the  state  at  the 
time  of  his  death,  otherwise  probate  must  be  denied. 

2.  The  domicile  of  a  wife  merges  into  that  of  the  husband,  and  the 
unity  of  domicile  exists  during  coverture  unless  the  wife  actually  acquires 
a  new  domicile  by  the  consent  of  the  husband,  or  a  constructive  one.  as 
manifested  by  acquiescence,  abandonment,  or  conduct  so  inimical  to  co- 
habitation as  will  secure  to  the  wife  a  divorce. 

3.  A  woman  of  considerable  means  married  in  Pennsylvania  a  man 
of  very  limited  means.  The  man's  domicile  continued  in  Pennsylvania. 
Throughout  their  marriage  she  maintained  herself  and  contributed  to 
the  support  of  her  husband.  She  had  no  legal  grounds  for  separating 
from  her  husband,  and  did  not  attempt  to  do  so,  but  cohabited  with  him 
at  his  domicile  in  Pennsylvania  up  to  within  less  than  a  month  before 
her  death,  except  when  away  in  search  of  health.    She  declared  that  she 
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regarded  a  city  in  New  Jersey  as  her  domicile.-^ffcW,  not  to  show  that 
she  was  domiciled  in  New  Jersey,  and  the  prerogative  court  was  without 
jurisdiction  to  admit  her  will  to  probate. 


On  petition  for  probate  of  will. 

Mr,  August  C.  Streitwolf,  Jr.,  and  Mr.  Robert  M.  Boyd,  Jr., 
for  the  proponent. 

Mr.  John  S.  Westcott  and  Mr.  Ulysses  G.  Styron,  for  the 
caveators. 

Walker,  Ordinary.         ' 

Anna  S.  Geiser  died  in  Atlantic  City,  leaving  a  last  will  and 
testatment,  which  is  now  offered  for  probate.  She  left  personal 
property  in  this  state  to  be  administered.  Frederick  Geiser, 
her  husband,  protests  against  its  probate  on  the  grounds — first, 
that  the  testatrix  was  not  domiciled  in  this  state,  and  second, 
because  of  undue,  influence.  Much  testimony  was  taken,  but 
none  of  consequence,  to  establish  testamentary  restraint,  and 
that  ground  was  abandoned  at  the  hearing. 

In  the  case  of  In  re  ChadwicJc's  Will,  SO  N.  J.  Eq.  (10  Buck.) 
168,  although  dubious,  I  felt  bound  to  follow  the  decision  of 
Viee-Ordinarv  Reed  in  Bracher's  Case,  60  N.  J.  Eq.  {15  Dick.) 
350,  and  held  that  ^^Mrs.  Chadwick  had  property  in  Hudson 
county,  in  this  state,  and  therefore  her  will  could  be  probated 
here  without  having  been  proved  at  the  place  of  her  domicile, 
according  to  the  practice  of  this  court  as  established  by  its 
decisions." 

The  court  of  errors  and  appeals,  in  affirming  the  decree  in 
that  case  {SO  N.  J.  Eq.  {10  Buch.)  J,71),  dissented  from  so 
much  of  the  opinion  as  held  that  the  prerogative  court  had 
original  jurisdiction  of  the  estate  of  those  of  foreign  domicile, 
having  property  in  this  state,  and  expressed  the  view,  concisely 
stated  in  the  syllabus,  that 

"Neither  the  prerogative  court,  nor  any  of  the  surrogates  of  this  state, 
have  general  jurisdiction  to  admit  to  probate  the  last  will  and  testa- 
ment of  a  non-resident,  having  a  domicile  at  the  date  of  his  death  in 
another  state,  although  decedent  leaves  property  in  this  state,  except 
as  ancillary  to  a  probate  by  the  courts  of  the  locality  of  such  domicile." 
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Therefore,  the  power  of  this  court  to  admit  to  probate  the  will 
in  question,  must  rest  exclusively  upon  the  deceased  having  been 
domiciled  in  this  state  at  the  time  of  lier  death ;  and  if  she  were 
not,  probate  must  be  denied. 

The  deceased  and  the  caveator  were  married  in  Easton,  Penn- 
sylvania, in  1905.  The  domicile  of  origin  of  both  the  husband 
and  wife  was  Easton.  The  husband's  domicile  has  continued 
to  be  at  that  place.  It  is  familiar  law  that  upon  marriage  the 
domicile  of  the  wife  merges  into  that  of  the  husband.  It  is  a 
legal  sequence  of  the  nuptial  contract,  and  the  unity  of  domicile 
exists  during  coverture,  unless  the  wife  acquires  one  elsewhere 
by  the  husband's  consent.  This  consent  may  be  either  actual  or 
constructive,  and  may  be  manifested  by  acquiescence,  by  aban- 
donment, or  by  such  conduct,  inimical  to  cohabitation,  as  would 
secure  to  the  wife  a  decree  of  divorce  a  vinculo  or  rrbensa  et 
thora.  1 '/  Cifc,  8Jf6,  8^7,  and  cases  cited ;  Hackettstovm  Bank 
V.  Mitchell  2S  N.  J.  Law  (i  Dutch.)  516;  Baldwin  v.  Flagg, 
4SN.  J.  Law  {n  Fr.)  Jf95, 

During  the  hearing  the  testimony  impressed  me  that  the  testa- 
trix was  not  so  circumstanced  as  to  empower  her,  and  that  she 
did  not  attempt,  to  take  up  a  new  domicile  in  this  state.  A 
careful  consideration  of  the  evidence  has  not  altered  that  view. 

The  deceased  was  a  divorcee  and  thirteen  years  older  than  her 
second  husband.  She  was  a  woman  of  considerable  means, 
while  the  contrary  appears  to  have  been  his  portion.  Throughout 
the  seven  years  of  their  man-ied  life  the  deceased  maintained 
herself  and  contributed  to  the  support  of  her  husband.  The 
marriage  was  kept  a  secret  for  almost  a  year,  and  until  May, 
1906.  During  that  time  the  couple  lived  apai-t,  each  at  their 
respective  homes.  In  August  of  that  year  they  took  up  their 
home  at  Mrs.  Geiser's.  From  there  they  went  to  the  Yande- 
veer,  a  boarding-house  in  Easton,  where  they  remained  until 
November,  when  they  went  to  California,  from  whence  they 
returned  to  Easton  in  April,  1907,  and  moved  to  the  Bushkill, 
where  they  lived  until  the  following  July.  The  testatrix  then 
went  to  Atlantic  City  to  meet  her  two  children  by  her  former 
husband,  who  came  from  their  home  in  Ohio  to  spend  the  sum- 
mer with  their  mother.     She  returned  to  Easton  in  September 
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and  lived  with  her  husband  at  the  Bushkill  until  the  following 
summer,  when  she  again  went  to  Atlantic  City  to  spend  the 
season  with  her  children.  In  the  fall  of  1908,  Mrs.  Geiser 
brought  an  action  for  divorce  in  the  courts  of  Pennsylvania, 
alleging  cruel  treatment.  The  suit  was  soon  abandoned,  and 
the  domestic  relations  of  tlie  couple  were  resumed  at  the  Frank- 
lin House,  a  hotel  in  Easton,  and  continued  there  until  Jan- 
uary, 1909,  and  at  312  Spring  Garden  street,  for  about  a  month 
thereafter,  when  the  two  went  to  Florida.  Upon  their  return 
to  Easton,  in  April,  1909,  Mis.  Geiser  went  to  Atlantic  City, 
where  she  stayed  until  the  following  July,  then  returned  to 
Easton  for  a  short  time,  and  thence  to  the  Spruce  Cabin  Inn, 
a  resort  in  Pennsylvania.  After  a  month's  stay  she  went  back 
to  Atlantic  City.  In  October,  1909,  Mrs.  Geiser  was  seriously 
ill,  and  was  removed  by  her  husband  to  Easton,  and  then  to  a 
hospital  in  Philadelphia,  for  an  operation.  From  this  she  re- 
covered sufficiently  to  return  to  Atlantic  City  about  Christmas 
time.  After  a  second  operation  Mrs.  Geiser  was  removed  from 
Philadelphia  to  Atlantic  City  about  Easter  time  of  1910,  where 
she  remained  continuously,  except  for  a  short  visit  to  Easton, 
until  July,  1911.  At  that  time  Mr.  and  Mrs.  Geiser  returned 
to  Pennsylvania,  making  their  home  in  various  places  in  and 
about  Easton  until  December  12th,  1911,  when  the  deceased, 
accompanied  by  her  husband,  went  to  a  sanatorium  in  Atlantic 
City,  where  she  died,  January  5th,  1912. 

Shortly  after  her  marriage  Mrs.  Geiser  began  suffering  from 
an  ailment,  which  was  progressive  in  character,  and  resulted  in 
her  death.  Search  for  health  accounts  for  her  migrations. 
Atlantic  City  seems  to  have  been  the  haven  to  which  she  turned 
for  relief  from  her  sufferings.  When  not  cohabiting  with  her 
husband  at  Easton,  Mrs.  Geiser  was  in  constant  communication 
with  him,  either  by  telephone  or  by  correspondence.  Except 
during  the  summers  of  1907  and  1908,  when  she  was  in  At- 
lantic City  with  her  children,  he  visited  her  weekly,  and  evi- 
dently as  often  as  his  occupation  would  permit.  Most  of  the 
time  their  relations  were  pleasant  and  cordial.  She  was,  un- 
doubtedly, jealously  fond  of  him.  That  he  reciprocated  her 
affections  but  meagrely,  and  that  she  resented  his  lack  of  atten- 
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tion  and  his  indifference  to  assuming  household  obligations  may 

well  be  believed.    But  that  she  was  ever  ready  to  respond  to  his 

beckoning  and  fondled  the  hope  of  a  change  in  his  disposition, 

and  the  anticipation  of  marital  bliss  in  a  home  in  Easton,  is 

quite  as  apparent.    To  this  sentiment  she  often  gave  expression. 

In  support  of  the  argument  that  the  deceased  was  domiciled 

in  this  state  the  proponents  point  to  the  failure  of  the  husband 

to  support  his  wife ;  her  frequent  declarations  of  ill-will  towards 

him;    her  oft  expressed  intention  to  adopt  New  Jersey  as  her 

domicile,  in  order  to  circumvent  the  operation  of  the  intestate 

laws  of  Pennsylvania  relating  to  a  husband's  interest  in  his 

wife's  estate;    the  identification  card  to  the  Montclair  Trust 

Company  giving  her  address  as  Atlantic  City,  and  the  recital 

in  the  trust  deed  to  the  trust  company,  and  her  declaration  to 

counsel  at  the  time  he  drew  her  will,  that  she  was  a  resident  of 

this  state,  taken  in  connection  with  the  testatrix's  residence  for 

a  greater  part  of  the  time  within  the  last  two  oi  three  years  of 

her  life  in  this  state,  all  as  creating  a  right  in  the  testatrix  to 

select  a  separate  domicile,  and  as  evidence  of  an  actual  exercise 

of  that  right. 

The  failure  of  the  husband  to  support  his  wife  was  largely  of 
the  testatrix's  making.  As  already  pointed  out,  she  was  a 
woman  of  means,  while  he  was  poor,  and  it  is  highly  improbable 
that  she  expected  him  to  maintain  her  in  the  manner  in  which 
her  income  made  it  possible  for  her  to  live.  That  upon  occa- 
sions the  deceased  expressed  her  determination  of 'becoming  a 
citizen  of  New  Jersey,  I  regard  as  made  prospectively  and  con- 
tingently. The  card  to  the  trust  company  was  of  commercial 
convenience,  as  indicating  her.  then  post-offico  address.  The 
recital  in  the  trust  deed  is  powerless  to  create  a  domicile  where 
none  existed.  Her  statement  to  the  scrivener  that  she  regarded 
Atlantic  City  as  her  home  and  her  domicile,  was  merely  a  de- 
liverance of  a  belief  of  the  acquisition  of  a  political  status  which 
was  without  warrant  in  law,  and  unsustained  by  the  facts  and 
circumstances  as  they  then  existed.  Combined,  these  facts  and 
circumstances  did  not  create  a  new  domicile.  Gillman  v.  Oill- 
man,  52  Me.  165;  Hindman's  Appeal,  85  Pa,  St.  ^66. 
It  is  clear  that  the  deceased  had  no  legal  grounds  for  sepa- 
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'rating  from  her  husband,  and  the  evidence  is  plenary  that  she 
did  not,  in  fact,  attempt  to  do  so.  For  it  appears  that,  except 
when  she  was  away  in  search  of  health,  she  cohabited  with  him 
at  his  domicile  in  Easton,  Pennsylvania,  throughout  her  mar- 
ried life,  and  up  to  within  less  than  a  month  before  her  demise. 

The  right  in  the  decedent  to  sever  her  matrimonial  domicile, 
and  the  factum  of  residence,  and  the  animus  manendi,  essen- 
tial to  a  domicile  in  this  state,  have  not  been  established.  Wat- 
kinson  v.  Watkinson,  GS  N.  J.  Eq.  {2  Robb.)  GS2. 

The  deceased  was  not  domiciled  in  this  state  at  the  time  of 
her  death,  and  hence  this  court  has  no  jurisdiction  to  admit  her 
will  to  probate. 

Probate  must  be  denied,  with  costs. 


i 

i 

In  the  matter  of  the  estate  of  Cornelius  Phblan,  deceased.  \ 

[Decided  July  9th,  1913.] 

1.  Under  the  statute  requiring  that  aU  testaments  shaU  be  signed  by 

the  testator,  which  signature  shaU  be  made  or  the  making  thereof  ac-  -. 

knowledged  by  him,  and  the  writing  declared  to  be  his  last  will,  in  the 
presence  of  two  witnesses,   the  name  in   the  caption  of  a  holographic  ' 

will,  commencing,  *'I,  Cornelius  or  Comiel  F.  Phelan  ♦  *  ♦  do 
make,  publish  and  declare  this  my  last  will  and  testament,"  not  written 
in  the  presence  of  witnesses,  nor  acknowledged  before  them  to  be  bis 
signature,  was  merely  designatio  persomr,  not  amounting  to  a  signa- 
ture, and  the  name  in  an  attestation  clause  reading,  "Signed  •  •  • 
and  declared  by  the  said  Cornelius  or  Comiel  F.  Phelan  to  be  his  last 
will  and  testament  in  the  presence  of  as  witnesses,"  would  not  be  suffi-  j 

cient  as  a  signature  to  the  will,  in  the  absence  of  an  intention  that  it 
should  be  so;    the  word  "said"  merely  identifying  the  person  named  as  i 

the  one  above  mentioned.  j 

2.  Evidence  on  appeal  from  a  decree  refusing  probate  of  a  holographic  ^ 
will,  held  insuflScient  to  show  that  either  one  of  the  written  names  in  or 
under  the  instrument  was  acknowledged  by  the  testator  as  his  signature.             * 

3.  Under  the  statute  declaring  that  the  testament  must  be  signed,  bat  * 
not  expressly  requiring  it  to  be  subscribed,  the  name  of  the  testator  by  * 
himself  written  in  or  on  any  part  of  the  testament,  in  the  presence  of  : 
witnesses,  even  if  expressed  in  the  third  person,  with  intent  thereby  to  ' 
make  that  name  his  signature,  satisfies  the  statute. 


Digitized  by  VjOOQIC 


MAY  TERM,  1913.  317 


12  Buck.  In  re  Phelan's  estate. 


4.  The  name  of  the  testator,  written  in  the  attestation  clause,  reading 
as  follows:  "Signed  *  *  *  by  the  said  CJomelius  or  Corniel  F. 
Phelan  to  be  his  last  will  and  testament  in  the  presence  of  as  witnesses," 
and  intended  by  testator  to  constitute  the  signature  to  his  last  will,  as 
required  by  law,  was  a  signature  which  made  the  will  effective. 


On  appeal  from  a  decree  of  the  Cape  May  county  orphans 
court  refusing  probate  of  a  will. 

Mr,  Peter  Backes,  for  the  appellant. 

Mr,  William  B.  Gourley,  for  the  respondents. 

Walker,  Ordinary. 

The  document  in  question  in  this  cause  is  a  holographic  will 
of  the  late  Rev.  Cornelius  P.  Phelan.     It  commences  as  follows: 

"I,  Cornelius  or  Corniel  F.  Phelan,  at  present  Rector  of  St.  Joseph's 
Church,  Sea  Isle  City,  N.  J.,  being  of  sound  mind,  memory  and  under- 
standing, do  make,  publish  and  declare  this  my  last  will  and  testament." 

The  paper  was  not  signed  by  the  testator,  that  is,  it  was  not 
signed  in  the  way  wills  are  usually  signed.  The  proponent 
urges  that  the  name  of  the  deceased  written  in  the  caption  or 
attestation  clause  of  the  will  is  to  be  taken  as  his  signature. 

'When  the  will  was  presented  to  the  surrogate  of  Cape  May 
he,  conceiving  there  was,  on  its  face,  doubt  as  to  its  validity,  is- 
sued citations  to  all  persons  concerned  to  appear  in  the  orphans 
court  according  to  the  statute.  The  judge  of  that  court,  after 
hearing  the  witnesses  sworn  in  the  proceedings  for  probate,  de- 
clared the  testament  to  have  lacked  due  execution  and  refused 
to  admit  it. 

The  facts,  succinctly,  were  these:  On  the  day  the  will  bears 
date,  November  1st,  1909,  Father  Phelan  went  to  the  house  of 
Mrs.  Maiswinkle  at  Sea  Isle  City.  With  her  lived  her  niece, 
Elizabeth  Hartmann.  The  parties  were  all  well  acquainted. 
The  priest  told  the  women  that  the  paper  was  his  last  will,  and 
requested  them  to  sign  it  as  witnesses.  He  read  it  over  to  them. 
It  then  lacked  the  attestation  clause,  and  had  no  signature.     At 
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the  same  time  he  said  he  had  something  to  add  to  the  paper  and 
sat  down  and  wrote  the  attestation  clause  in  the  presence  of  the 
witnesses.     It  reads  as  follows: 

"Signed,  sealed,  published  and  declared  by  the  said  Cornelius 
or  Corneil  F.  Phelan  to  be  his  last  will  and  testament  in  the 
presence  of  as  witnesses.'^ 

There  is  no  space  between  the  body  of  the  will,  or  rather  the 
testimonium  clause  and  this  clause,  and  the  signature  usually 
written  in  the  space  between  them  is  absent.  He  then  read  the 
whole  will  over  again  to  the  witnesses  including  the  attestation 
clause  and  asked  them  to  witness  it.  This  they  did  by  signing 
their  names  at  the  foot  of  that  clause,  all  three  being  present  at 
the  same  time. 

In  giving  their  testimony  before  the  orphans  court  neither 
Mrs.  Maiswinkle  nor  Miss  Hartmann  said  that  the  testator  ac- 
knowledged his  written  name  at  either  end  of  the  paper  to  be 
his  signature.  The  one  in  the  caption  could  only  be  made  his 
signature  to  a  will  by  acknowledging  it  as  such,  for  he  did  not 
write  it  in  the  presence  of  the  witnesses.  The  one  in  the  at- 
testation clause  could  be  his  signature  to  a  will  (because  he 
wrote  it  in  the  presence  of  these  witnesses)  if,  and  only  if,  it 
were  his  intention  to  make  it  his  signature  for  the  purpose  of 
the  execution  of  the  will  instead  of  writing  a  more  formal  and 
disconnected  signature.  In  other  words,  instead  of  the  usual 
and  familiar  "signing.^' 

Our  present  statute  of  wills  requires  that  all  testaments  shall 
be  signed  by  the  testator,  which  signature  shall  be  made,  or  the 
making  thereof  acknowledged,  by  him,  and  the  writing  declared 
to  be  his  last  will  in  the  presence  of  two  witnesses,  &c. 

As  already  remarked,  the  name  ^'Cornelius  or  Corniel  F.  Phe- 
lan" in  the  caption  of  his  will  was  not  written  in  the  presence 
of  the  witnesses,  nor  was  it  acknowledged  to  be  his  signature  be- 
fore them,  as  I  understand  it.  The  words  composing  his  name 
were  merely  designatio  personw,  and  so  too  are  the  same  words 
in  the  attestation  clause,  which  reads  in  part:  "Signed,  sealed, 
published  and  declared  by  the  said  Cornelius  or  Comiel  F. 
Phelan."  The  name  is  here  expressed  in  the  third  person,  and 
is  prefixed  with  the  word  "said,"  a  word  used  to  identify  the 
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person  named  as  one  above  mentioned  unless,  as  already  re- 
markedj  the  testator  intended  his  written  name  in  the  attesta- 
tion clause  to  be  a  signing  or  execution  of  the  will  by  him.  On 
its  face  it  does  not  purport  to  be  a  signature  or  sign  manual  for 
the  purpose  of  vitalizing  the  insti'ument.  The  surrogate  was 
therefore  clearly  right  in  his  view  of  the  doubtful  character  of 
the  instniraent  on  its  face,  but  the  orphans  court  does  not  ap- 
pear to  have  been  correct  in  refusing  to  probate  it  after  the 
evidence  was  in. 

After  appeal  to  this  court  leave  was  obtained  to  take  further 
testimony  and  to  further  examine  the  witnesses  to  the  will,  Mrs. 
Maiswinkle  and  Miss  Hartman.  In  the  subsequent  testimony 
Mrs.  Maiswinkle  declared  Father  Phelan  said:  *T  want  you 
two  to  be  witnesses  to  this  my  last  will  and  testament,  and  this 
is  my  signature,"  the  paper  being  open  before  them  at  the  time. 
On  this  examination  Miss  Hartman  said  Father  Phelan  de- 
clared :  "This  is  my  will  and  testament,  and  this  is  my  signa- 
ture, and  I  want  you  two  to  be  witnesses  to  my  last  will." 

Former  Judge  Hildreth  of  Cape  May  was  counsel  for  the 
proponent  of  the  will  before  the  orphans  court.  He  was  called 
in  the  prerogative  court  and  testified  that  he  had  an  interview 
with  these  two  women  prior  to  the  time  the  matter  came  up  in 
the  orphans  court.  He  called  upon  them  for  the  express  pur- 
pose of  ascertaining  if  the  deceased  had  declared  his  name  to 
the  paper  purporting  to  be  his  will  to  be  his  signature — whether 
he  had  declared  either  of  his  names,  the  one  in  the  caption  or 
the  other  in  the  attestation  clause,  to  be  his  signature — or 
whether  he  had  declared  that  he  had  signed  the  will,  and  they 
both  replied  that  he  had  not. 

In  their  examination  in  this  court  they  denied  having  had 
such  an  interview  with  Judge  Hildreth.  The  judge^s  character 
and  ability  impels  the  court  to  believe  that  he  well  remembers 
the  interview  and  what  was  said;  in  fact  that  he  speaks  the 
truth.  This  puts  the  women  in  the  attitude  of  being  mistaken 
or  prevaricating.  In  my  judgment  they  were  at  least  mistaken. 
If  they  expect  me  to  accept  the  testimony  they  gave  on  the 
hearing  in  the  prerogative  court  they  are  bound  to  acknowledge 
that  they  mistakenly  testified  on  oath  at  the  hearing  in  the  court 
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below.  They  themselves  furnish  indubitable  evidence  that  they 
were  mistaken  on  one  hearing  or  the  other,  to  say  the  least. 
Rejecting  their  testimony,  as  I  do,  with  reference  to  the  adop- 
tion by  Father  Phelan  of  either  one  of  his  written  names  in  or 
under  the  instrument,  as  a  signature,  by  way  of  making  the 
acknowledgment  peiinitted  by  the  statute,  it  becomes  my  duty  to 
inquire  whether  he  intended  his  written  name  in  the  attesta- 
tion clause  to  be  the  signing  required  by  the  statute. 

That  Father  Phelan  intended  the  paper  writing  offered  for 
probate  to  be  his  last  will  and  testament  is  apparent. 

It  should  be  stated  in  passing  that  the  witnesses  asked  why 
he  wrote  his  name  "Comiel,"  and  he  answered  that  it  was  be- 
cause some  people  called  him  "Cornelius"  and  others  "Corniel," 
and  that  he  did  not  want  to  have  any  mistake. 

As  already  seen  the  statute  of  wills  provides  that  the  testa- 
ment must  be  signed.  It  does  not  say  it  must  be  subscribed, 
and  therefore  the  name  of  the  testator  by  himself  written  in  or 
on  any  part  of  the  testament,  he  intending  thereby  that  his  name 
so  written  should  be  a  signing  of  the  will,  satisfies  the  statute. 
The  following  quotation  by  Chancellor  Williamson  from  Eng- 
lish cases  found  in  Smith  v.  Howell,  11  N.  J.  Eq,  (3  Stock,) 
S49  (at  p.  357),  are  pertinent: 

"If  the  defendant  himself  writes  the  agreement  for  the  pur- 
chase of  a  leasehold  house,  and  states  his  own  name  in  the  third 
person,  as  ^Mr.  A.  B.  has  agreed,^  this  is  a  good  contract  within 
the  statute  of  frauds,  though  he  does  not  otherwise  sign  the 
agreement.  Pro  pert  v.  Parker,  1  Russ.  &  M.  625,  J.  B. 
Bridges,  being  seized  in  fee  of  an  undivided  moiety  of  five  hun- 
dred houses  in  Cable  street,  Liverpool,  agreed  to  sell  it  to  the 
plaintiff,  and  thereupon  Bridges  drew  up  the  following  memo- 
randum in  his  own  handwriting:  ^July  26th,  1839.  John 
Blakely  agrees  with  J.  B.  Bridges  to  take  the  property  in  Cable 
street  for  the  net  sum  of  £248  lOs.^  The  vice-chancellor  was 
of  opinion  that  the  agreement  was  suflBciently  signed  to  take  it 
out  of  the  statute  of  frauds,  and  decreed  accordingly/^ 

Our  own  cases  of  Smith  v.  Howell,  ubi  supra;  McVay  v.  3f c- 
Vatj,  4S  N,  J.  Eq.  (10  Stew.)  .;?,  and  Alter  v.  Crouter,  6J^  N.  J. 
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Eq.  {19  Dick,)  ^i8J,  support  the  views  in  the  English  cases  men- 
tioned above. 

A  last  will  need  not  be  expressed  in  any  particular  formula. 
It  must  be  signed,  but  the  signature  may  be  at  the  beginning, 
middle  or  end  or  on  the  side.  If  the  testator  writes  his  name 
in,  on  or  under  the  testament,  with  the  intention  thereby  to 
make  tliat  name  his  signature,  even  if  expressed  in  the  third 
person,  and  the  witnesses  see  him  write  it,  and  it  is  duly  executed 
in  other  respects,  the  testament  is  valid. 

Kejecting,  as  1  do,  the  assertions  that  either  name  in  the  in- 
strument in  question  was  acknowledged  by  the  testator  to  be 
his  signature,  I  nevertheless  find,  as  the  facts  show  that  the 
name  of  the  testator  in  the  attestation  clause  was  written  by 
him  in  the  presence  of  the  witnesses.  As  already  remarked,  the 
deceased  was  an  intelligent  man,  and  intended  the  paper  writ- 
ing which  was  offered  for  probate  to  be  his  last  will  and  testa- 
ment. He  commenced  the  writing  of  the  attestation  clause  im- 
mediately under  the  testimonium  clause  without  leaving  the 
usual  space  for  signing,  thereby  to  my  mind,  believing  that  the 
writing  of  his  name  in  the  presence  of  the  witnesses  in  the 
clause  mentioned  would  constitute  the  signing  required  by  law. 
I  ought  to  say  that  only  two  words  of  the  testimonium  clause 
appear  on  the  last  line  of  that  clause,  and  that  the  attestation 
clause  was  commenced  immediately  below  them,  and  while  there 
was  sufficient  room  for  the  testator  to  have  written  his  name 
after  the  last  word  of  the  date  in  the  testimonium  clause,  had  he 
done  so,  it  would  have  filled  the  line  up  solid,  making  a  very 
awkward  appearing  execution  of  the  paper.  He  must  have  in- 
tended his  name  as  written  in  the  attestation  clause,  to  be  his 
signature  for  the  purpose  of  giving  efficacy  to  his  will. 

These  views  lead  to  a  reversal  of  the  court  below,  and  to  the 
admission  of  the  will  to  probate. 

21 
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In  the  matter  of  the  probate  of  the  last  will  and  testament  of 
Ellen  Dcmx)N,  deceased. 

[Decided  May  24th,  1913.] 

1.  In  a  will  contest,  evidence  held  insufficient  to  show  that  testatrix 
was,  by  reason  of  the  near  approach  of  death,  unable  to  make  a  will. 

2.  In  a  will  contest  in  which  it  was  shown  that  testatrix  followed  the 
wishes  of  her  deceased  husband,  evidence  held  insufficient  to  show  that 
her  attorney  unduly  influenced  her  in  so  carrying  out  the  husband's 
wishes. 

3.  If  a  testator  is  capable  of  recollecting  of  what  his  property  con- 
sists and  those  who  either  in  consequence  of  ties  of  blood  or  friendship 
should  be  the  objects  of  his  bounty,  and  has  a  mind  sufficiently  sound  to 
enable  him  to  know  and  to  understand  what  disposition  he  wants  made 
of  his  property  after  his  death,  he  is  competent  to  make  a  will. 


^fr,  W.  Holt  Apgar  and  J/r.  Wtlliam  M.  Jamieson,  for  the 
appellants. 

J/r.  Bayard  Stoclton,  for  the  appellee. 

BACKi:s,  A^ice-Ordinauy. 

This  i^  an  appeal  from  the  order  of  the  orphans  court  of  Mer- 
cer county,  affirm injT  tlie  probate,  by  the  surrogate,  of  the  last 
will  and  testament  of  Ellen  Dillon,  deceased.  The  reasons  for 
the  affinnance,  as  set  forth  in  the  opinion  of  Judge  Gnichtel, 
jud^e  of  the  orphans  court,  are  amply  sustained  by  the  record 
and  which,  after  a  careful  examination  of  the  cause,  I  approve. 

In  my  judgment,  the  testatrix  was  possessed  of  testamentary' 
capacity  at  the  time  she  executed  the  document.  The  claim  that 
she  was  unlawfully  influenced,  and  the  charge  that  she  was  im- 
posed upon  by  the  scrivener,  are  not  borne  out  by  the  evidence. 
The  case  is  barren  of  proof  of  intrusion  by  the  beneficiaries. 
The  scrivener  was  actuated  solely  by  a  desire  to  assist  the  testa- 
trix. The  disposition  of  the  estate  is  (juite  natural,  and  is  in 
accord  with  her  oft-expressed  determination  to  dispose  of  it  in 
compliance  with  the  wish  of  her  late  husband. 
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By  lea^e  of  this  court,  further  testimony  was  taken,  attacking 
the  credibility  of  the  subscribing  witness  Mitchell.  Nothing  was 
shown  other  than  that  during  a  period  of  hysteria,  or  aberration, 
due  to  assaults  upon  her  veracity,  she  made  declarations  from 
which,  it  is  claimed,  may  be  inferred  that  she  was  not  truthful 
in  the  cause,  but  which,  in  my  judgment,  are  equally  susceptible 
of  deductions  entirely  consistent  with  her  rectitude  as  a  witness, 
and  a  j)urpose  on  her  part  to  defend  herself  against  scandal. 
The  expressions  accredited  to  this  witness  do  not  militate  against 
the  propriety  of  the  order  of  the  orphans  court  affirming  the  pro- 
bate of  the  will. 

The  order  will  be  affirmed. 

The  able  manner  in  which  counsel  presented  the  cause,  after 
thorough  preparation,  entitles  them  to  a  further  allowance.  *  I 
will  hear  them  on  the  next  motion  day. 


BoAKDM.vx  S.  Brown  et  al. 


t'. 


TiTK  Fidelity  Trust  Company,  administrator,  &c.,  et  al. 
[Submitted  May  20th,  1913.     Decided  June  10th,  1913.] 

1.  If  a  direction  in  the  will  as  to  the  disposition  of  the  proceeds  of 
land  requires  its  sale,  it  is  equivalent  to  a  positive  direction  to  sell,  so 
that  the  land  is  ^eemed  personalty  from  testator's  death  except  as  to 
life  tenants. 

2.  Whether  a  direction  in  a  will  to  sell  land  amounts  to  a  conversion 
of  the  land  into  personalty  is  a  question  of  intention,  the  question  being 
whether  testator  intended  absolutely  that  the  land  be  converted  into 
naoney   before  distribution. 

3.  A  will  gave  testator's  estate  to  his  widow  for  life,  with  remainder 
in  eqnal  shares  to.  his  children,  living  at  his  death,  and  provided  that 
the  »hare  of  one  daughter  should  be  at  least  $2,000,  and  that  another 
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daughter's  share  should  be  invested  and  the  interest  paid  her  for  life, 
the  principal  to  go  to  her  lawful  issue,  and  that  the  share  of  other 
daughters  should  be  held  for  life,  and  upon  their  dteath  without 
issue  divided  equally  between  the  brothers  and  sisters,  and  that  the 
share  of  a  son  should  be  invested  by  the  executor  and  the  interest  paid 
to  him  semi-annually  with  remainder  over  to  his  children.  It  empowered 
the  executor  to  sell  the  realty  during  the  widow's  lifetime,  with  her 
consent,  and  to  pay  the  interest  of  the  proceeds  to  her  for  life  and  after 
her  death  to  sell  all  of  the  realty  then  unsold.  A  codicil  gave  the  estate 
after  the  widow's  death  to  his  three  children  named  for  their  lives  and 
the  life  of  the  survivor,  and  after  the  death  of  the  survivor  to  testator's 
heirs-at-law. — Held,  that  testator  Intended  his  land  to  be  turned  into 
money  before  it  was  finally  distributed  to  the  remaindermen,  so  that  it 
should  be  considered  as  personalty  with  reference  to  them. 

4.  A  provision  of  a  will  directing  the  remainder  of  the  shares  given 
to  testator's  children  for  life,  to  be  divided  among  their  brothers  and 
sisters  "or  the  lawful  issue  of  any  such  brother  or  sister  who  may  have 
died  since"  the  decease  of  testator,  gave  the  remainder  to  the  children 
of  brothers  and  sisters  deceased  at  the  time  of  distribution  in  place  of 
their  parents. 


On  appeal  from  the  Somerset  county  orphans  court. 

Benjamin  Brown  died  leaving  a  widow  and  nine  children. 
By  his  will  he  gave  his  estate  to  his  widow  for  life,  remainder  in 
equal  share?  to  his  children  living  at  the  time  of  his  death,  sub- 
ject to  advances  made  to  seven  of  them.  The  share  of  one 
daughter,  Susannah,  was  to  be  at  least  $2,000.  Sarah's  share 
was  ordered  to  be  invested  and  the  interest  paid  to  her  for  life 
by  ihe  executor;  upon  her  death  the  principal  to  go  to  her 
lawful  issue.  The  shares  of  two  daughters,  Mary  and  Susannah, 
were  for  life,  and  dying  without  issue  they  were  to 

"be  divided  equally  between  the  brothers  and  sisters  of  said  Mary  and 
Susannah  Brown  or  the  lawful  issue  of  any  brother  or  sister  who  may 
have  died  since  the  decease  of  this  testator,  with  the  exception  of  Sarah 
P.  *  *  *  whose  share  to  such  respective  shares,  or  either  of  them, 
shall  go  to  her  lawful  issue." 

The  share  of  Benjamin  was  ordered  to  be  invested  by  the 
executor,  and  the  interest  paid  to  him  semi-annually,  with  re- 
mainder over  to  his  children.  The  executor  was  given  discre- 
tion to  pay  some  or  all  of  the  principal  to  'Benjamin.  The 
executor  was  given  power  to  sell  the  real  estate  during  the 
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widow's  lifetime,  she  consenting  thereto.  The  interest  on  the 
proceeds  was  to  be  paid  to  her  for  life.  After  the  widow's  death 
the  executor  was  empowered  to  sell  all  the  realty  then  unsold. 
By  a  codicil  the  testator  gave  his  estate,  after  the  death  of  his 
widow,  to  his  children,  Mary,  Susannah  and  Benjamin, 

^'for  and  during  their  natural  lives  and  the  life  of  the  survivor  of  them, 
and  after  their  death  and  the  death  of  the  survivor  of  them,  I  give  and 
bequeath  the  same  to  my  heirs-at-law  as  set  forth  in  my  last  will  and 
testament  above." 

All  the  life  tenants  are  dead.  Benjamin  left  two  children, 
Man-  and  Susannah  died  childless.  Almira,  with  whose  shares 
we  are  principally  concerned,  died  before  Mary  and  Susannah, 
leaving  a  husband  and  three  children.  The  testator's  estate 
consisted  of  a  farm  and  trifling  personalty.  The  farm  was  re- 
cently sold  by  the  substituted  administrator.  The  net  proceeds 
of  sale  for  distribution  amount  to  $10,413.54.  Almira's  dis- 
tributive share  given  directly  to  her  by  the  will  (after  deduct- 
ing an  advancement  of  $575)  of  $802.94  plus  one-seventh  of 
the  shares  of  Marj-  and  Susannah  of  $482.56,  is  by  the  decree 
of  distribution  made  by  the  orphans  court,  awarded  to  her  per- 
sonal representative,  formerly  her  husband,  now  deceased,  which 
enures  to  his  estate,  of  which  the  Fidelity  Trust  Company  is 
executor.  Almira's  children  appeal,  claiming  that  the  share  of 
their  mother  vested  in  her  as  real  property,  which  descended  to 
them  as  her  heirs-at-law,  and  as  to  the  one-seventh  of  the  shares 
of  their  aunts,  Mary  and  Susannah,  they  are  legatees  under  the 
will  of  their  grandfather.  Against  the  first  proposition  the 
contention  is  that  there  was  a  testamentary  conversion  of  the 
land  into  personal  property.  As  to  the  second,  no  answer  is 
made. 

Messrs.  Pilch  &  Pilch,  for  the  appellants. 

Mr.  Francis  Lafferiy,  for  the  Fidelity  Trust  Company,  re- 
spondent. 

Mr.  Hugh  K.  Gaston,  substituted  administrator  of  Benjamin 
Brown,  deceased,  pro  sc  respondent. 
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Backes,  A'ice-Ordixary. 

If  the  direction  of  the  will  as  to  the  proceeds  requires  a  sale 
it  is  equivalent  to  a  positive  direction  to  sell,  and  the  land  is 
deemed  personal  property  from  the  death  of  the  testator.  Cook, 
Executor,  v.  Cook,  Adminhtraioi ,  ^0  N.  J.  Eq.  (5  C,  E.  Gr.) 
S7o. 

A  conversion  is  a  question  of  intention,  and  the  real  question 
is,  Did  the  testator  intend  his  lands  should  be  converted  into 
money  at  all  events  before  distrtbution  ?  Wurts'  Executors  v. 
Page,  19  N.  J.  Eq.  (^  (7.  E,  Or,)  S65, 

No  suggestion  has  been  offered,  nor  can  one  be  made,  how 
other  than  by  a  sale  and  conversion  Susannah's  $2,000  and 
Mary's  share  for  life  could  be  got,  or  in  what  manner  Sarah's 
and  Benjamin's  portions  could  be  had  for  the  purpose  of  in- 
vestment, or  whence  the  executor  was  to  put  himself  in  funds  to 
advance  to  Benjamin  some  or  all  of  the  principal  of  his  share 
during  his  lifetime.  It  is  patent  that  the  testator  intended  his 
land  should  be  turned  into  money  before  it  was  distributed. 
Tiie  share  of  Almira  was  to  be  paid  to  her  in  money.  It  was 
a  vested  legacy.  Security  Trust  Co.  v.  Lovett,  78  N.  J.  Eq.  {8 
Buck.)  .f^Jfd,  Upon  her  death  it  passed  to  her  personal  repre- 
sentative. 

The  codicil  does  not  disturb  this  bequest  except  that  it  fur- 
ther postpones  the  payment  until  the  death  of  the  life  tenants 
added  by  the  codicil.  Its  plain  meaning  is  that  upon  this  hap- 
pening the  estate  was  to  go  to  the  testator's  heirs-at-law  (next 
of  kin)  in  the  manner  and  proportions  provided  for  by  the  will. 

It  is  urged  that  the  will  evinces  an  intention  on  the  part  of 
the  testator  that  his  estate  should  be  enjoyed  by  his  descendants 
exclusively,  and  hence  it  would  be  doing  violence  to  his.  wishes 
and  desires  to  dispose  of  it  otherwise,  even  though  that  disposi- 
tion be  according  to  well  settled  rules  governing  the  interpreta- 
tion of  wills.  The  answer  to  this  is  that  the  testator  gave  to 
Almira  her  share  without  limitation,  and  it  is  to  be  presumed 
that  he  did  so  understanding  its  legal  effect  and  the  consequence 
in  the  event  of  her  death.  The  language  employed  has  a  well 
settled  legal  significance,  which  must  be  regarded  as  having  been 
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within  the  contemplation  of  the  testator,  and  is  to  be  accepted 
as  the  true  meaning  of  his  testament 

The  provision  of  the  will  which  directs  that  the  remainder 
of  the  shares  of  Mary  and  Susannah  for  life  shall  be  divided 
among  their  brothers  and  sisters,  "or  the  lawful  issue  of  any 
such  brother  or  sister  who  may  have  died  since  the  decease  of 
this  testator,"  is  a  bequest  to  the  children  of  brothers  and  sis- 
ters deceased  at  the  time  of  distribution,  in  substitution  of  their 
parents.  Lanphier  v.  Buck,  2  Dr,  &  Sm.  JfS.li,  It  was  so  con- 
sidered in  the  opinion  below,  but  for  some  unexplained  cause 
the  decree  of  distribution  excludes  the  appellants  from  par- 
ticipation, while  the  shares  of  other  brothers  and  sisters  of  the 
life  tenants  who  predeceased  them  were  ordered  paid  to  their 
children.  In  this  respect  the  decree  is  erroneous.  It  will  be 
modified,  directing  a  one-seventh  share  to  be  paid  to  the  ap- 
pellants in  equal  portions. 

The  d(»cree  will  be  reversed  with  costs. 


In  the  matter  of  the  estate  of  Ezra  B.  Lake,  deceased. 
[Argued  July  29th,  1913.     Decided  July  31st,  1913.1 

The  refusal  of  the  comptroller  to  accept  the  view  of  an  executor  and 
legatee  as  to  the  date  from  which  interest  shall  be  computed  on  a  trans- 
fer tax,  is  not  subject  to  review  by  the  ordinary,  nor  is  the  comptroller 
subject  to  the  coercive  powers  of  the  prerogative  court,  the  question 
being  determinable  only  by  a  proceeding  by  the  comptroller  to  collect  the 
tax  as  provided  by  ^  Comp,  Stat,  1910  p.  5310  §  21. 


On  petition  and  order  to  show  cause. 

Mr.  John  Boyd  Avisj  for  the  petitioner. 

Mr.  Theodore  Backes,  assistant  attorney-general,  for  the  comp- 
troller of  the  treasurv. 
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Backes,  Vice-Ordinary. 

Ezra  B.  Lake  died  in  August,  1900,  leaving  a  last  will  and 
testament,  one  of  the  items  of  which  reads : 

**I  give  and  bequeath  under  Mary  L.  Corson,  the  daughter  of  Martha 
J.  Lake,  my  wife,  by  her  first  husband,  five  hundred  dollars,  in  cash,  for 
each  and  every  year  during  her  natural  life,  to  be  paid  over  to  her  on 
the  first  day  of  April  and  October." 

The  Centenary  Fund  and  Preachers'  Aid  Society  of  the  New 
Jersey  Annual  Conference  of  the  Methodist  Episcopal  Church 
was  named  and  qualified  as  executor,  upon  the  will  being  ad- 
mitted to  probate  by  the  surrogate  of  Cape  May  county,  shortly 
after  Mr.  Lake  died. 

Under  the  "Succession"  Tax  act  of  189 i  (F.  L,  18H  p.  SlS)y 
superseded  by  the  "Transfer"  Tax  act  of  11^09  (P.  L,  1909  p. 
825),  this  legacy  is  subject  to  a  tax  of  five  per  cent.  Th'e  tax  is 
payable  by  the  legatee;  the  collection  is  committed  to  the  execu- 
tor, who  is  also  responsible. 

In  March,  1913,  the  then  surrogate  certified  to  the  comptroller 
the  value  of  the  above  annuity,  as  ascertained  by  him,  to  be 
$9,171,  and  the  tax  thereon  was  fixed  at  $458.55.  The  comp- 
troller insists  upon  the  payment  of  the  tax,  with  interest,  at  the 
rate  of  ten  per  cent,  per  annum,  from  August,  1901,  one  year 
after  the  date  of  the  death  of  the  testator.  The  petitioners  (lega- 
tee and  executor)  offer  to  pay  the  tax  and  interest  at  the  rate  of 
six  per  cent,  from  the  date  of  the  surrogate's  return,  March  of 
this  year,  and  now  pray  that  the  comptroller  be  ordered  to  certify 
this  amount  of  tax  and  interest  to  the  treasurer  of  the  state,  and 
that  the  treasurer  be  directed  to  accept  the  same  in  full  payment. 

This  is  not  an  appeal  from  the  tax.  The  point  in  dispute  be- 
tween tlie  parties  is.  When  did  the  tax  accrue,  and  from  what 
time  should  interest  be  charged  and  at  what  rate?  The  question 
is  not  properly  before  me  for  decision.  The  refusal  of  the  comp- 
troller to  accept  the  petitioners'  view,  and  to  certify  accordingly, 
is  not  subject  to  review  by  the  ordinary,  nor  to  the  coercive 
powers  of  this  court.  AVIiat  was  said  Jn  re  Miller  Estate,  SI  A'. 
J.  Eq.  {11  Buck.)  f,70,  is  apposite. 
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On  the  argument  counsel  for  the  petitioner  intimated  that  his 
view  was  that  interest  could  not  be  charged  on  the  taxes  until 
the  amount  of  the  tax  was  certified  to  the  comptroller,  and  re- 
quested an  expression  of  opinion,  but  did  not  intimate  that  he 
would  be  bound  by  it.  Under  these  circumstances  it  would  be 
idle  to  discuss  the  subject.  The  issue  may  be  properly  brought 
before  this  court  by  pursuing  the  provisions  of  section  21  of  the 
act  (Comp,  Stat.  p.  5310),  when  the  judgment  will  have  a  bind- 
ing eflPect.  Counsel  called  my  attention  to  two  cases  in  this 
court,  where  the  facts  were  similar  to  this  one,  in  which  orders 
were  made  granting  the  relief  now  sought;  but  it  does  not  ap- 
pear that  they  were  contested,  nor  that  the  court's  attention  was 
called  to  the  point  now  mooted. 

It  may  not  be  amiss  to  indicate  to  counsel  that  my  present 
notion  is  that  there  is  considerable  force  in  the  comptroller's  con- 
tention. The  statute — not  the  comptroller — imposes  the  tax, 
both  as  to  subject  and  pei'centage,  as  of  the  decedent's  death.  It 
contemplates  payment  within  one  year  after  dealh,  and  casts  the 
burden  of  ascertaining  the  value  of  the  estate  to  be  taxed  upon 
the  legatee,  and  personal  representative.  It  seems  to  me  that  the 
statutory  method  providing  for  the  ascertainment  of  the  amount 
of  the  estate  to  be  taxed,  when  that  amount  is  not  a  specified  sum 
of  money,  is  mere  machinery,  and  that  all  proceedings  thereunder 
relate  to  the  date  of  death.  In  this  respect  counsel  may  be  more 
fully  informed  by  consulting  the  text  of  37  Cyc.  1553  et  seq,, 
and  the  many  cases  there  cited. 

The  order  to  show  cause  will  be  dismissed,  but  without  costs. 
If,  before  signing  the  order  of  dismissal,  counsel  for  the  peti- 
tioner desires  a  further  hearing,  and  will  come  prepared  with  au- 
thorities, I  will  hear  argument. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CASES  ADJUDGED 


nr  THB 


COURT  OF  ERRORS  AND  APPEALS 
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STATE  OF  NEW  JERSEY 

ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 
AND  THE  PREROGATIVE  COURT. 

JUNB  TERM,  1913. 


Edwakd  Sargent,  respondent, 

V, 

Realty  Traders  et  al.,  appellants. 

[Submitted  July  7th,  1913.    Decided  November  17th,  1913.1 

1.  An  agreement  for  the  sale  of  lands,  which  is  definite  and  certaiu, 
an  to  the  tract  to  be  conveyed,  the  price  to  be  paid,  and  the  terms 
of  payment,  is  sufficiently  certain  to  justify  a  court  of  equity  in  de- 
creeing its  specific  performance. 

2.  A  vendee  of  real  estate  is  entitled  to  appropriate,  toward  the 
payment  of  the  purchase  price  thereof,  moneys  belonging  to  him  which 
are  in  the  possession  of  the  vendor,  and  which  are  held  by  the  latter 
for  his    (vendee's)  general  use  and  benefit. 
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3.  In  decreeing  the  specific  performance,  by  the  vendor,  of  a  contract 
for  the  sale  of  land,  a  court  of  equity  will  not  require  him  to  enter 
into  covenants  of  warranty  not  stipulated  for,  and  not  necessary  to 
effect  a  transfer  of  the  estate. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  bv 
Vice-Chancellor  Howell. 

Messrs.  Jones  &  Olceson,  for  the  appellants. 

Mr.  Charles  M.  Mason,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

GUMMERE,    ChIKF-JuSTICE. 

In  June,  1912,  the  Realty  Traders  corporation  held  an  auc- 
tion sale  of  lots  comprising  a  part  of  a  tract  of  land  owned  by 
it  in  Hudson  county,  and  known  as  Arlington  Park.  Sargent 
attended  this  sale,  and  was  the  successful  bidder  upon  twenty 
of  the  lots.  The  terms  of  the  sale  of  these  lots  were  agreed  upon 
between  him  and  one  Hagedorn,  the  president  of  the  coi-pora- 
tion;  by  word  of  mouth,  but  were  not  at  any  time  put  in  writ- 
ing. This  agreement  provided  that  Sargent  should  pay  down 
$1,069  in  cash,  pay  the  remainder  of  the  purchase-money  in  four 
years,  and  pay  interest  thereon  in  the  meantime.  In  pursuance 
of  this  agreement  Sargent  deposited  his  check  for  $1,069  with 
the  auctioneer  while  the  sale  was  in  progress,  ind  received  his 
receipt  therefor.  This  check  was  subsequently  paid.  Shortly 
after  the  termination  of  the  auction  sale  he  entered  into  pos- 
session of  lots  8,  9,  10  and  11  of  block  6  of  the  Arlington 
Park  tract  (these  being  four  of  the  lots  struck  off  to  him  at 
the  auction  sale),  and  began  the  erection  of  dwelling-houses 
thereon.  The  purchase  price  of  these  lots  was  $300  each.  While 
the  buildings  were  in  course  of 'erection  he  demanded  from 
the  corporation  a  deed  for  the  lots,  and,  that  demand  not  being 
complied  with,  filed  his  bill  to  compel  their  conveyance  to  him. 
On  final  hearing  the  learned  vice-chancellor  to  whom  the  cause 
was  referred  advised  a  decree  directing  the  Realty  Traders  to 
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convey  the  lots  to  Sargent  by  "a  good  and  suiBcient  warranty 
deed"  upon  the  payment  by  him  to  it  of  $1,200,  less  a  credit  on 
that  pa}Tnent  of  $1,069,  the  amoimt  deposited  by  him  with  the 
auctioneer  as  above  set  fortli.  A  decree  to  this  effect  was  ac- 
cordingly entered,  and  from  it  the  Realty  Traders  now  appeals. 
The  fiTst  ground  upon  which  the  appellant  relies  for  a  re- 
versal of  the  decree  is  that  the  contract,  being  a  verbal  one,  is 
unenforceable  under  the  statute  of  frauds,  and  is  too  uncer- 
tain in  its  terms  to  be  taken  out  of  that  statute,  notwithstanding 
that  there  was  a  part  performance  by  the  respondent  by  a  pay- 
ment of  a  portion  of  the  purchase-money,  entry  upon  the  land 
under  the  contract,  and  the  partial  erection  of  buildings  thereon 
by  him.  This  contention  apparently  rests  upon  the  theory  that 
the  oral  agreement  between  the  parties  was  not  that  which  was 
asserted  by  the  respond^it,  and  is  hereinbefore  recited,  but  a 
very  different  one,  testiHed  to  by  the  president  of  the  appellant 
company,  the  terms  of  which  Avere  left  to  some  extent  to  be 
settled  by  future  arrangement,  and  upon  which  the  minds  of  the 
paHies  never  met.  But  what  was  in  fact  the  real  agreement 
between  the  respondent  and  the  appellant  was  a  question  to  be 
determined  from  a  consideration  of  all  the  evidence  in  the  case, 
and  it  was  found  by  the  learned  vine-chancellor  to  be  that 
affirmed  by  the  respondent.  The  testimony  submitted  fully  jus- 
tified such  a  finding;  and  the  agreement  thus  established  was 
sufficiently  certain,  in  its  material  particulars,  i.  e.,  as  to  the 
land  to  be  conveyed,  the  price  to  be  paid  for  it,  and  the  terms 
of  pa}7nent,  to  justify  a  decree  for  its  specific  performance.  It 
is  true  that  the  mandate  of  the  decree  varies  in  one  respect  from 
the  agreement  proved,  in  that  it  directs  the  whole  of  the  pur- 
chase-money to  be  paid  upon  the  delivery  of  the  deed;  but  as 
this  variance  would  seem  to  be  not  harmful  to  the  appellant, 
and  more  especially  as  it  is  not  made  a  ground  of  appeal,  it 
cannot  be  made  the  basis  of  a  reversal  of  the  decree. 

^ext,  it  is  contended  that  the  decree  is  erroneous  because  it 
fails  to  charge  the  respondent  with  taxes  upon  the  land  paid  by 
the  appellant  since  the  time  of  the  making  of  the  agreement. 
The  decree  would  be  fairly  open  to  this  criticism  if  there  had 
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been  any  proof  in  the  cause  that  any  such  taxes  had  accnied 
and  been  paid  by  the  appellant.  Such  proof  was  wanting",  how- 
ever, and,  in  its  absence,  there  was  no  cfround  for  such  a  pro- 
vision in  the  decree. 

Tliirdly,  we  are  asked  to  reverse  the  decree  upon  the  ground 
that  it  was  error  to  direct  that  tlie  whole  of  the  $1,069  deposited 
by  the  respondent  with  the  auctioneer  should  be  credited  upon 
the  purchase-money,  the  contention  being  that  only  four- 
twentieths  of  that  amount  should  be  so  credited,  as  the  re- 
maining sixteen-twentieths  were  to  be  credited  on  account  of 
the  sixteen  other  lots  struck  off  to  the  respondent  at  the  auction 
sale.  The  deposit  was  made  upon  an  agreement  which  waB  un- 
enforceable under  the  statute  of  frauds,  so  fa^  as  the  proofs 
show,  except  as  to  the  four  lots  which  are  the  subject  of  the 
present  litigation,  and  the  respondent,  taking  advantage  of  the 
statute,  refused  to  perfonn  it.  TTpon  such  refusal  the  sixteen- 
twentieths  of  the  deposit  became  a  fund  in  the  hands  of  the  ap- 
pellant, held  by  it  for  the  benefit  of  the  respondent,  payable  on 
demand,  and  recoverable  by  an  action  on  the  common  counts. 
Smith  V.  Adwinistratorii  of  Smith,  2S  N.  J.  Law  (^  Dutch.) 
208,  and  ca«es  cited.  The  money  being  his,  the  respondent  was 
entitled  to  appropriate  it  on  account  of  the  payment  of  the  pur- 
chase price  of  the  land  which  the  appellant  was  in  equity  bound 
to  convey  to  him  under  the  contract.  The  decree,  consequently, 
is  not  legally  objectionable  upon  this  ground. 

Lastly,  it  is  contended  that  the  decree  should  be  reversed  be- 
cause it  compels  the  appellant  to  execute  a  warranty  de(*d,  al- 
though the  agreement  contained  no  provision  for  such  a  convey- 
ance. We  think  this  point  well  taken.  The  respondent  is  en- 
titled to  a  conveyance  of  the  fee,  but  covenants  of  warranty  are 
not  necessary  or  appropriate  for  that  purpose.  They  are  dis- 
tinct from,  and  collateral  to,  the  transfer  of  the  title.  If  they 
are  added  they  do  not  pass  any  greater  estate  t'lan  is  expressly 
conveyed  by  the  granting  part  of  the  deed.  In  considering  a 
similar  ground  of  reversal  on  the  review  of  a  decree  for  a  specific 
performance  this  court  in  Loun£)ery  v.  Loca/nder,  25  N,  J.  Eq. 
(10  C.  E,  Or.)  55 Jf,  declared  that  under  a  contract  to  convey 
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equity  will  not  compel  the  vendor  to  enter  into  any  covenants 
for  title  where  no  defect  in  the  title  is  disclosed,  in  the  absence 
of  any  stipulation  that  tlie  purchaser  shall  have  a  conveyance 
with  such  covenants.  And  this  is  true,  not  only  with  relation 
to  covenants  for  title,  but  as  to  all  other  covenants  oi  warranty. 
Stengel  v.  Sergeant,  7i  N,  J.  Eq.  (.4  Buch.)  20.  As  was  said  in 
tlie  first  of  the  cited  cases,  a  decree  for  a  conveyance  by  a  deed 
of  bargain  and  sale  will  give  to  the  respondent  all  that  he  con- 
tracted for.  To  add  thereto  covenants  not  stipulated  for,  which 
are  not  necessary  to  effect  a  transfer  of  the  estate,  will  give  him 
what  his  agreement  calls  for,  and  something  beyond.  For  this 
reason  the  decree  miist  be  reversed  and  sent  back  to  the  court  of 
chancery  to  be  amended  to  the  extent  indicated. 

For  affirmance — None. 

For    reversal — The     Chief- Justich,     Garrison^^     Swayze, 
Parker,   Bergen,   Voorhees,   Minturn,   KALfscii,   Vreden- 

BURGH,     CONGDON,    WhITE,    TeRHUNE,    HePPENHEIMER — 13. 


In  the  matter  of  the  application  of  the  Prudential  Insurance 
Company  of  America  for  the  acquiremeni  of  its  capital 
stock"  for  the  benefit  of  its  policyholders. 

[Argued  September  26th,  1913.     Decided  October  24th.  1913.] 

1.  Upon  a  motion  to  dismiss  an  appeal  that  brought  up  to  this  court 
an  order  made  by  the  chancellor  of  this  state,  appointing  three  disinter- 
ested persons  to  appraise  the  value  of  the  capital  stock  of  the  Prudential 
In.surance  Company  of  America  pursuant  to  the  provisions  of  the  statute 
for  mutualizing  stock  life  insurance  corporations  (P.  L.  1913  p.  151)  — 
Held,  that  such  statutory  proceeding,  regardless  of  the  agencies  that 
take  part  in  it,  is  reviewable  by  certiorari  only  and  not  by  an  appeal 
from  the  action  of  such  legislative  agent  directly  to  this  court. 

2.  The  case  of  Ecst  Orange  v.  Httssey,  10  N.  J.  Late  (Ifl  Vr.)  2//^, 
followed. 
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On  motion  to  dismiss  appeal. 

Mr.  John  R.  Hardin  and  Mr,  Robert  H.  McCarter,  for  the  ap- 
pellants. 

3fr.  John  If.  Griggs  and  Mr.  Merritt  Lane,  for  the  policy- 
holders. 

Mr.  Richard  V.  Lindahury  and  Mr.  Edward  D.  Duffield,  for 
the  Prudential  Insurance  Company  of  America. 

The  opinion  of  the  court  was  delivered  by 

Gakrison,  J. 

This  is  a  motion  by  the  Prudential  Insurance  Company  of 
America  to  dismiss  an  appeal  taken  by  certain  of  its  stockholders 
from  an  order,  appointing  three  disinterested  persons  to  appraise 
the  value  of  its  capital  stock,  made  by  the  chancellor  of  this  state 
pursuant  to  the  provisions  of  an  act  entitled  "An  act  to  permit 
any  stock  life  insurance  corporation  of  this  state  to  acquire  the 
capital  stock  thereof  for  the  benefit  of  its  policyholders  and  to 
convert  such  stock  life  insurance  corporation  into  a  mutual  life 
insurance  corporation."    P.  L.  1913  p.  Iffl. 

This  enactment  provides  a  special  statutory  proceeding  de- 
signed to  accomplish  the  object  expressed  in  its  title  and  to  that 
end  constitutes  the  chancellor  of  this  state  as  the  legislative  agent 
through  whose  instrumentality  such  proceeding  shall  be  ad- 
ministered. 

Speaking  generally  the  act  in  question  provides  for  the  con- 
demnation of  the  capital  stock  of  a  stock  life  insurance  company 
for  the  purpose  of  fixing  the  price  at  which  such  stock  may  be  ac- 
quired by  such  company,  and  for  the  various  other  steps  looking 
to  the  acquisition  of  such  stock  and  the  transformation  of  such 
company  into  a  mutual  life  insurance  company.  Greater  par- 
ticularity is  not  required,  it  being  sufficient  for  present  purposes 
to  say  that  the  administration  of  this  statutory  scheme  is  cast  by 
the  legislature  upon  the  chancellor  of  this  state  or  its  court  of 
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chancery,  a  distinction  which,  if  it  exists  under  our  constitution, 
is  of  no  practical  moment  upon  the  present  motion. 

Tlie  constitutionality  of  this  statutory  proceeding  is  challenged 
in  limine  by  the  owners  of  stock  affected  thereby,  the  method  of 
such  challenge  being  the  taking  of  an  appeal  from  the  initial 
order  made  by  the  chancellor  in  the  course  of  such  statutory  pro- 
ceeding directly  to  this  court.  The  propriety  of  this  appeal  is 
now  challenged  by' the  corporation  at  whose  instance  the  legisla- 
tive machinery  was  set  in  motion. 

Xormally,  statutory  proceedings  of  this  nature  are  reviewed  by 
the  supreme  court  by  virtue  of  its  prerogative  writ  of  certiorari, 
and  there  is  nothing  in  the  nature  or  object  of  the  present  pro- 
ceeding to  take  it  out  of  this  general  rule.  So  that  if  the  legisla- 
tive agent  designated  in  the  present  statute  had  been,  let  us  say, 
the  commissioner  of  banking  and  insurance,  there  would  not  be 
the  slightest  doubt  but  that  certiorari  was  the  proper  remedy  by 
which  to  review  his  action  under  such  statute  or  to  test  tlie  va- 
lidity of  the  statute  under  which  such  action  was  had. 

Such  supposititious  case  would  be  indistinguishable  in  prin- 
ciple from  the  ordinary  proceeding  to  condemn  land  in  which  a 
justice  of  the  supreme  court  as  the  legislative  agent  designated 
in  the  statute  appoints  three  disinterested  freeholders  to  appraise 
the  value  of  the  land  sought  to  be  taken  by  compulsory  purchase 
from  the  owner  thereof,  who  may,  by  the  writ  of  certiorari,  chal- 
lenge in  limine  the  right  of  the  condemning  agent  to  acquire  his 
land  or  the  validity  of  tlie  statutory  authority  under  which  such 
right  is  claimed. 

If,  therefore,  a  different  method  of  review  obtains  in  the 
present  statutory  proceeding,  as  it  actually  is,  it  must  be  solely 
because  of  the  official  character  of  the  agency  selected  by  the  leg- 
islature to  administer  it,  or  rather  because  of  the  nature  of  the 
judicial  duties  ordinarily  performed  by  such  agent  in  some  other 
capacity;  for  in  no  otlier  respect  does  the  actual  case  differ  from 
the  supposititious  one. 

ff  such  a  distinction  is  valid  it  establishes  the  novel  and  highly 
important  doctrine  that  the  method  by  which  a  statutory  pro- 
ceeding shall  be  reviewed  depends  not  upon  the  nature  of  such 
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proceeding  but  upon  the  personnel  of  the  agency  selected  to  ad- 
minister it,  or  rather  upon  the  character  of  the  duties  that  are 
IKjrformed  by  such  legislative  agent  in  some  other  official  ca- 
pacity; so  that  if  such  legislative  agent  be  also  a  court  of  general 
jurisdiction  the  remedy  under  sucli  doctrine  would  be  by  on  ap- 
peal which,  in  the  case  of  the  common  pleas,  would  go  to  the 
supreme  court;  in  the  case  of  the  circuit  court  would  go  either 
to  the  supreme  court  or  to  this  court,  and  in  the  case  of  the  court 
of  chancery  would  go  directly  to  this  court  by  an.  appeal  in  equity. 
It  is  apparent  that  by  force  of  such  doctrine  the  writ  of  certiorari 
is  entirely  shorn  of  its  prerogative  character,  since  the  legislature 
may  in  every  case  by  the  selection  of  one  legislative  agent  rather 
than  another  determine  that  the  method  of  review  shall  be  otiier 
than  by  certiorari. 

It  is  evident,  therefcjre,  that  the  present  motion  involves  con- 
siderations of  the  most  important  and  far-reaching  character. 

That  such  doctrine  receives  no  support  upon  general  principle 
from  our  existing  institutions  is  shown  by  the  fact  that  the  action 
of  the  common  pleas  in  granting  or  refusing  a  tavern  license  is, 
and  always  has  been  reviewable  by  certiorari,  notwithstanding 
that  such  legislative  agent  is  a  court  of  general  jurisdiction,  and 
the  same  is  true  of  proceedings  to  lay  out  public  roads  and  other 
statutory  proceedings  brought  before  that  court  as  a  legislative 
agent. 

The  same  is  true  of  the  circuit  court,  and  the  case  of  East 
Orange  v.  Ilvssey,  70  N,  J.  Law  (^1  Vr,)  2JlfJf,  in  which  this  fact 
is  established,  is  not  only  destnictivc  of  the  supposed  doctrine  we 
are  considering  but  is  also  necessarily  dispositive  of  the  motion 
now  before  us. 

That  was  a  motion  to  dismiss  a  writ  of  error  that  brought  up 
to  this  court  an  order  of  the  circuit  court  dismissing  proceedings 
in  a  municipal  improvement.  The  writ  of  error  was  dismissed 
and  the  ground  therefor  and  the  line  of  reasoning  pursued  by  this 
court  were  that  tiie  statutory  proceeding  was  one  that  could  be 
reviewed  by  the  supreme  court  upon  certiorari;  that  it  was  be- 
yond the  power  of  the  legislature  to  require  the  supreme  court 
either  to  forego  such  writ  or  to  share  it  with  another  tribunal. 
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which  it  would  be  required  to  do  if  the  order  of  the  circuit  court 
was  made  in  its  judicial  capacity ;  that  the  legislature  would  not 
be  presumed  to  have  attempted  to  do  that  which  it  was  powerless 
to  do,  and  hence  that  tlie  designation  of  the  circuit  court  as  a  par- 
ticipant in  the  statutoiy  proceeding  was  as  a  Jegislative  agent 
which  was  not  modified  or  affected  by  the  fact  that  the  agency 
thus  employed  was  in  another  capacity  a  court  of  general 
jurisdiction. 

One  headnote  to  the  opinion  in  that  case  is:  "The  supreme 
court  is  the  sole  depository  of  the  remedial  writ  of  certiorari 
which  by  force  of  article  10,  section  1  of  the  constitution  it  can- 
not be  required  to  share  with  another  tribunal."  Another  is: 
*^A  wi-it  of  error  having  been  returned,  bringing  up  a  statutory 
proceeding  and  a  motion  to  dismiss  such  writ  having  been  heard 
— Held,  that  such  proceeding,  regardless  of  the  agencies  that  took 
part  in  it,  is  reviewable  by  certiorari  only,  and  not  by  writ  of 
error.^' 

Applying  these  established  rules  to  the  motion  now  before  us, 
it  necessarily  follows  that  the  present  statutory  proceeding  is  re- 
viewable by  certiorari  only,  regardless  of  the  fact  that  one  of  the 
agencies  that  took  part  in  it  is  the  court  of  chancery,  and  that 
that  circumstance  cannot  require  the  supreme  court  to  forego  its 
writ  of  certiorari  or  to  share  it  with  this  court,  which  it  would  be 
required  to  do  if  an  aggrieved  party  may  review  such  statutory 
proceeding  in  this  court  upon  a  direct  appeal. 

The  case  cited  so  conclusively  settles  the  principles  pertinent 
to  the  present  motion  that  their  further  discussion  is  neither 
requisite  nor  justifiable.    The  appeal  is  dismissed. 
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In  re  will  of  Gbobge  S.  Bullivant. 

[Argued  November  30th  and  December  2d,  1912.     Decided  November. 

1913.] 

1.  A  testator  after  he  had  subscribed  his  name  to  a  will,  desired  to 
insert  a  bequest;  an  interlineation  to  effectuate  that  intent  was  made^ 
the  will  was  then  published,  and  the  signature  acknowledged  in  the 
presence  of  the  witnesses,  who  thereupon  subscribed  their  names  as  wit- 
nesses in  the  presence  of  the  testator. — HeW,  that  the  will  with  the  inter- 
lineation was  signed  by  the  testator. 

2.  A  testator  may  adopt  as  his  sign  his  own  sign-manual  made  at  the 
foot  of  his  will  before  its  completion.  His  acknowledgment  makes  it  his 
signature  to  the  will  as  it  stands. 


On  appeal  from  a  decree  of  the  prerogative  court. 

Mr.  Franklin  If.  Fort  (Messrs.  Fort  &  Fort  on  the  brief),  for 
the  appellant. 

Mr.  Edwin  A.  Rayner,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

SWAYZE,  J. 

We  agree  with  the  judge  of  the  orphans  court  that  the  evidence 
shows  a  publication  of  the  will.  The  only  legal  question  involved 
in  the  case  is  whether  the  will  was  signed  by  the  testator  as  the 
statute  requires.  What  happened  was  that  the  testator,  after  he 
had  subscribed  his  name,  desired  to  insert  a  bequest  of  an  automo- 
bile. An  interlineation  to  effectuate  that  intent  was  made,  the 
will  was  then  published,  and  the  signature  acknowledged  in  the 
presence  of  the  witnesses,  who  thereupon  subscribed  their  names 
as  witnesses  in  the  presence  of  the  testator.  The  point  made  is 
that  the  testator  never  subscribed  his  name  to  the  will  as  com- 
pleted, and  the  question  is  whether  his  acknowledgment  of  his 
own  sign-manual  amounts  to  a  signing.    The  statute  makes  a  dis- 
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tinction  between  the  act  of  the  testator  and  the  act  of  the  sub- 
scribing witnesses.     Comp,  Stat.  5S07  pi  ^i.     He  must  sign; 
they  must  subscribe  their  names.    Under  the  English  statute  be- 
fore 1837,  there  had  been  several  decisions  as  to  the  meaning  of 
the  word  "sign.''   A  mark ;  initials,  a  wrong  or  assumed  name,  an 
engraved  die,  were  all  held  to  suffice.    1  J  arm.  201  ff   (Randolph 
&  Talcotfs  ed.) ;  1  Wms.  Ex.  (6th  Am.  ed.)  103.    In  short,  the 
construction  put  upon  the  word  "signed"  by  the  courts  is  the 
original  meaning  of  a  signum  or  sign,  rather  than  the  derivative 
meaning  of  a  sign-manual  or  handwriting.     This  construction 
harmonizes  with  the  change  in  the  language  of  the  statute  when 
it  came  to  the  subscribing  witnesses  who  are  required  to  subscribe 
their  names.    This  signum  must  be  the  sign  of  the  testator  as 
Chancellor  Zabriskie  held.    In  the  matter  of  Gertrude  Rice  Mc- 
Elwaine,  18  N.  J.  Eq.  (3  C.  E.  Gr.)  Jf99.    The  question,  there- 
fore, comes  to  this:     Can  a  testator  adopt  qb  his  sign  his  own 
sign-manual  made  at  the  foot  of  the  will  before  its  completion  ? 
We  see  no  reason  why  he  may  not  do  so  as  well  as  adopt  a  mark, 
an  engraved  signature,  or  a  false  name,  as  held  in  the  cases  cited 
by  Jannan.    The  important  thing  is  that  the  will  should  be  com- 
plete at  the  time  of  publication  and  attestation.    As  Justice  Gray 
said  in  Chase  v.  Kittredgc,  11  Allen  ^9  (at  p.  6Jf) :    "A  testator 
may  alter  his  will  as  he  pleases  at  any  time  before  it  is  formally 
attested.    He  may  write  it  out  in  full  and  sign  it,  and  it  has  no 
effect  as  a  will  until  duly  attested.     It  is  unimportant  whether 
it  is  or  is  not  signed  by  the  testator  until  it  is  produced  to  the 
witnesses.    It  is  only  important  that  it  should  be  his  will  in  writ- 
ing and  signed  when  they  attest  and  subscribe  it;    and  it  is 
equally  his  will  in  writing,  whether  signed  in  their  presence  or  at 
some  previous  time."    This  opinion  was  cited  by  us  on  another 
point  in  Lacey  v.  Dobhs,  63  N.  J.  Eq.  (18  DicJc.)  325 y  without 
any  suggestion  of  disapproval.    It  may  be  conceded  that  under 
the  circumstances  of  this  case  the  will  offered  for  probate  was  not 
signed  by  the  testator  within  the  meaning  of  the  statute  until  he 
adopted  his  own  handwriting  as  his  signature  to  the  will  by  ac- 
knowledging it  to  be  such  in  the  presence  of  the  witnesses.    That 
acknowledgment  made  it  his  signature  to  the  will  as  it  stands. 
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As  we  said  in  Ludlotc  v.  Ludlow,  S6  N.  J,  Eq.  (9  Stew.)  597  (at 
p.  600) y  the  statute  of  1851  made  the  acknowledgment  of  the 
signature  proof  of  signing.    The  opinion  of  Chancellor  Zabriskie 
in  the  McElwaine  Case  is  not  to  the  contrary.    There  tlie  signa- 
ture had  been  made  by  another,  the  testatrix  "did  not,  after  her 
name  was  signed,  touch  the  paper,  or  say  that  it  was  her  signa- 
ture, and  there  was  no  proof  that,  after  lier  name  was  signed,  she 
acknowledged  or  declared  that  it  was  her  will."    The  ordinary  in 
that  case  was  dealing  with  a  signature  made  by  another  and  he 
properly  dwelt  on  the  danger  involved,  and  intimated  that  even 
that  would  suffice  if  done  in  the  testator's  presence  and  by  his 
express  direction.     The  danger  dwelt  upon  by  the  ordinary  in 
that  case  is,  however,  no  greater  than  the  danger  of  opening  the 
^door  to  parol  testimony  to  prove  that  the  sign-manual  of  the  tes- 
tator duly  acknowledged  as  his  signature  was  no+  signed  by  him 
to  the  completed  paper  on  which  it  is  written.    What  Chancellor 
Zabriskie  feared  was  the  iack  of  any  act  by  the  testator,  but  in 
this  case  we  have  such  an  act.    It  would  have  been  mere  idle  form 
for  him  to  write  his  name  again.    He  must  indeed  adopt  by  his 
acknowledgment  the  name  already  written  as  his  sign  to  the  then 
completed  will;  but  that  also  he  did.    Later,  Chancellor  McGill, 
in  Frits  v.  Turner,  J^G  N.  J.  Eq.  (1  Dich.)  515,  held  that  the 
signature  was  good,  although  the  testator's  hand  was  guided  by 
the  draughtsman  and  it  was  a  disputed  question  whether  the  tes- 
tator could  write  at  all.    "The  important  question,'^  he  said,  "is 
whether  the  testator  had  tlie  purpose  to  write  his  name  or  make 
his  mark  upon  the  will  as  his  signature  to  it,  and  whether,  in 
fact,  he  did  make  such  a  physical  effort  to  sign  as  resulted  in  a 
mark  upon  the  paper  by  which  the  paper  could  be  identified." 
While  tlie  decree  was  reversed  (^,9  N.  J.  Eq.  (^  Dick.)  SJ^S),  it 
does  not  seem  to  have  been  on  any  ground  that  affected  the  chan- 
cellor's view  on  this  point,  for  if  that  had  been  the  case  it  would 
have  been  quite  imnecessary  for  the  court  of  errors  and  appeals 
to  send  the  case  back  for  further  testimony;    the  undisputed 
facts  would  have  been  fatal  to  the  validity  of  the  will. 

If  we  look  to  the  analogies  of  the  law,  we  are  sustained  in  our 
view.     A  promissory  note  must  be  signed,  and  a  deed  must  be 
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sealed.  If  it  could  be  said  that  these  requirements  were  not  com- 
plied with  in  eases  wliere  the  instruments  were  altered,  all  the 
discussion  in  the  books  as  to  the  distinction  between  material 
and  immaterial  alterations,  and  between  alterations  by  a  party 
and  alterations  by  a  stranger,  would  liave  been  idle,  since  it 
would  have  sufficed  to  say  that  the  document  produced  has  never 
been  signed  or  sealed.  Has  it  ever  been  suggested  that  a  promis- 
sory note  ceased  to  be  such  because  altered  by  tlie  maker  after  he 
had  put  his  name  thereto,  or  that  a  deed  was  not  sealed  because 
after  the  seal  was  affixed  an  alteration  was  made  by  the  grantor  ? 
In  these  cases  the  instruuient  speaks  from  the  time  of  delivery; 
a  will  becomes  effective  by  acknowledgment  of  the  signature  and 
publication. 

For  these  reasons  we  think  the  will  offered  for  probate  was 
signed  by  the  testator  as  the  statute  requires,  and  the  decree  is 
affirmed.  The  case,  however,  is  a  proper  one  for  allowance  of 
costs  out  of  the  estate. 

Garrison',  J.  (dissenting). 

I  think  that  the  signing  of  his  will  by  a  testator  must,  under 
our  statute,  be  the  signing  of  his  written  will.  The  statute  calls 
it  the  "signature"  of  the  testator,  and  whether  it  be  his  sign, 
myk,  signum  or  sign-manual,  such  testamentary  act  must  take 
place  in  the  order  named  in  the  statute,  and  be  after  the  writing 
of  the  will.  It  is  this  "signature"  that  the  testator  may  acknowl- 
edge to  the  witnesses  in  case  it  was  not  made  in  their  presence; 
Rich  acknowledgment  is  therefore  a  substitute  in  the  alternative 
for  the  visual  act  of  the  witnessing  of  the  making  of  the  signa- 
ture. If  the  witnesses  have  witnessed  the  signing  by  the  testator 
an  acknowledgment  is  not  authorized  by  the  statute,  and,  if  it 
were,  would  not  advance  the  transaction  beyond  what  such  wit- 
nesses had  in  fact  witnessed.  In  fine,  the  acknowledgment 
merely  identifies  the  testator's  signature  as  of  the  time  when,  had 
the  witnesses  seen  him  make  it,  they  would  have  witnessed  the 
act  that  is  thus  acknowledged  solely  because  they  did  not  so  wit- 
ness it.  Whether  witnessed  or  acknowledged  the  testamentary 
act  in  question  remains  identically  the  same.    The  present  case, 


Digitized  by  VjOOQIC 


344     COURT  OF  ERRORS  AND  APPEALS. 


In  re  will  of  George  S.  Bullivant.  82  Eq. 


therefore,  by  force  of  the  testator's  acknowledgment  of  his  sig- 
nature, stands  precise^  as  if  the  witnesses  had  seen  him  make  it, 
in  which  case  the}^  wonld  have  seen  him  sign  his  name  to  a  paper 
that  was  not  his  will.    Such  a  signing,  whether  it  be  witnessed 
or  acknowledged,  is  not  the  statutory  signing  by  the  testator  of 
his  written  will ;   for  a  will  is  not  written  until  it  is  completed 
any  more  than  it  is  before  it  is  commenced.    A  will  thus  executed 
in  the  inverse  order  of  the  statute,  t.  e.,  first  signed,  then  reduced 
to  writing,  and  such  previous  signature  then  acknowledged,  is 
no  more  a  compliance  with  the  statute  than  if  the  witnesses  had 
witnessed  the  testator  write  his  name  on  a  piece  of  blank  paper 
on  which  over  his  name  his  will  was  afterwards  written.    In  fine, 
if  a  testator  has  not  in  fact  signed  his  written  will  no  acknowl- 
edgment he  can  make  can  alter  that  fact  or  supply  that  defi- 
ciency, for  it  is  only  his  signature  he  can  acknowledge — ^not  his 
will ;   and  in  the  last  analysis  the  fundamental  error  is  that  of 
construing  the  statute  as  if  it  authorized  the  testator  to  acknowl- 
edge liis  will,  i.  p.,  to  adopt  as  his  will  a  writing  that  had  not 
been  signed  hy  him.     The  proper  construction  of  the  statute 
stated  in  a  single  sentence  is  that  the. acknowledgment  is  a  sub- 
stitute for  the  circumstantial  act  of  the  witnesses,  t.  e.,  their 
actual  witnessing  of  the  writing  of  his  signature  by  the  testator 
in  case  they  have  omitted  so  to  do;  but  that  it  is  not  a  substityte 
for  the  essential  act  of  the  testator,  t.  e.,  the  signing  of  his  writ- 
ten will  which  in  no  case  can  he  omit  to  do.    Being  unable  to 
adopt  a  construction  of  the  statute  that  varies  its  plain  terms  and 
which  by  dispensing  with  the  signing  by  the  testator  of  his 
written  will  dispenses  with  all  of  the  safeguards  thus  thro\^Ti 
around  this  es,sential  testamentary  act,  no  course  is  open  to  me 
but  to  deny  that  the  will  in  the  present  case  was  properly  ad- 
mitted to  probate. 

For  affirmance — Swayze,  Tre\^chard,  Bergex^  Voorhees, 
MiNTURN,  Kaliscie,  Yredenbl'RGK,  Congdon,  White — 9. 

For  reversal — ^The  Chief-Justice,  Garrisox — 2. 
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Fagan  Iron  Works,  complainant, 

Calumet  Construction  Company,  defendant. 

[Submitted  July  7th,  1913.     Decided  November  17tb,  1913.] 

The  only  asset  of  an  insolvent  corporation  was  a  chose  in  action  then 
in  litigation;  assignments  of  portions  of  this  claim  had  been  made  to 
several  creditors  at  different  times.  The  claim  was  settled  by  authority 
of  the  court  of  chancery  for  an  amount  insufficient  to  pay  the  receiver's 
costs,  allowances  and  fees,  and  the  full  amount  due  the  assignees. — 
Held,  that  the  costs,  allowances  and  fees  should  be  charged  against  each 
assignee  in  proportion  to  the  amount  of  his  claim  and  that  the  balance 
should  be  paid  to  the  assignees  in  the  order  of  priority. 


On  appeal  of  Gilbert  Collins  and  other?. 

3/r.  Charles  B,  Bradley,  for  the  appellants. 

Messrs.  Roherson  j£  De  mar  est,  for  Colonial  Bank,  respondent. 

The  opinion  of  the  court  was  delivered  by 

SWAYZE,  J. 

This  appeal  presents  a  novel  question.  A  receiver  of  the  Calu- 
met Construction  Company  was  appointed  in  insolvency  pro- 
ceedings. The  only  assets  seem  to  have  been  a  claim  against  the 
board  of  education  of  Hoboken  which  had  been  reduced  to  a 
judgment,  subsequently  set  aside  by  the  judgment  of  this  court. 
Assignments  of  partial  interests  in  this  judgment  and,  in  some 
cases,  of  the  cause  of  action  on  whicli  it  was  founded,  had  been 
made  to  six  different  creditors,  whose  order  of  priority  is  not 
questioned.  The  bill  for  a  receiver  was  filed  after  reversal  of  the 
judgment  and  discloFed  no  other  assets  than  the  claim  in  suit. 
The  eliancellor  required  some  sort  of  a  bond  to  the  receiver,  per- 
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haps  to  secure  him  fov  the  necessary  expenses  of  further  litiga- 
tion, although  the  case  fails  to  disclose  the  fact.  Upon  failure  to 
give  this  bond,  the  receiver  advertised  the  claim  for  sale  to  the 
highest  bidder.  The  only  bid  was  $2,000,  which  was  rejected. 
Thereupon  the  board  of  education  offered  $12,750  by  way  of  set- 
tlement and  this  was  accepted.  In  distributing  this  fund,  the 
court  ordered  that  $1,000  be  withheld  for  receiver's  fees,  $250  to 
cover  complainant's  counsel  fee  and  costs,  and  that  the  $1,250 
and  the  receiver's  disbursements  be  retained  by  him  and  the 
balance  distributed  among  the  assignees  in  the  order  of  priority. 
The  effect  of  this  order  was  to  deprive  the  appellants  whose  as- 
signment was  last  in  order  of  priority  of  any  share  in  the  fund. 
They  now  claim  that  the  receiver's  fees,  allowances  and  costs 
should  be  charged  upon  all  the  assignees  in  proportion  to  the 
amount  of  their  several  claims.  We  think  that  under  the  circum- 
stances of  this  case  their  claim  should  be  sustained.  All  the 
assignees  were  interested  in  a  single  cause  of  action  and  in  re- 
covering as  much  as  possible  from  the  board  of  education.  Any 
action  upon  the  claim  must  be  for  the  use  and  benefit  of  all. 
They  were  interested  not  only  in  prosecuting  the  claim  success- 
fully, but  in  harmonious  co-operation  in  the  litigation,  and 
especially  in  harmonious  action  to  secure  a  favorable  settle- 
ment. The  failure  of  the  assignees  last  in  order  of  priority  to 
co-operate,  and  still  more  their  active  opposition  to  a  settlement 
which  would  pay  the  other  assignees  in  full  and  leave  them 
nothing,  made  it  to  the  interest  of  all  that  any  settlement  should 
be  upon  such  terms  as  would  enure  to  the  common  benefi,t.  We 
can  hardly  doubt  that  if  Collins  &  Corbin  (the  last  m  order  of 
priority)  had  opposed  the  settlement  that  was  made,  the  Vander- 
bilt  executors  (the  first  in  order  of  priority)  would  have  been 
willing  to  make  an  equitable  arrangement  by  which  the  greater 
part  of  their  money  would  be  secured  out  of  the  wreck  rather 
than  subject  themselves  to  the  hazard  and  expense  of  further 
litigation,  an  expense  which  might  fall  upon  them  alone  in  case 
the  other  assignees  abandoned  hope  of  realizing  anything  for 
themselves,  as  well  they  might  in  view  of  the  small  bid  made  at 
the  public  sale.    Xo  such  arrangement  was  made,  but  all  parties 


Digitized  by  VjOOQIC 


JUNE  TERM,  1913.  347 


t2  Buck.  Fagan  Iron  Works  v.  Calumet  Construction  Co. 


were  in  a  court  of  equity  and  might  rightly  assume  that  the 
court  in  distributing  the  fund  would  distribute  it  upon  equitable 
principles.  No  more  equitable  principle  can  be  suggested  than  an 
arrangement  which  sensible  men  actuated  by  a  desire  to  recover 
as  much  as  possible  would  have  willingly  entered  into.  In  a  case 
of  a  common  interest  in  a  single  chose  in  action  the  validity,  or 
at  least  the  amount  of  which  was  contested^  we  think  sensible 
assignees  actuated  by  a  spirit  of  fairness  would  have  agreed  to  an 
assessment  of  the  necessary  expenses  pro  rata.  The  case  differs 
from  the  ordinary  one  w^horc  there  are  legal  liens  that  are  distinct 
and  unquestioned  and  need  only  to*  be  enforced.  It  more  nearly 
resembles  the  case  of  several  different  funds  administered  by  the 
same  receiver.  "Where  there  are  several  funds,  and  the  receiver- 
ship is  as  necessary  for  the  conservation  of  the  one  as  of  the 
other,  they  should  bear  the  expense  in  proportion  to  the  benefit 
received  by  them,  and  in  the  absence  of  facts  justifying  such 
course,  it  is  error  to  charge  the  whole  of  the  expense  on  one 
fund."  Si  Gyc,  SS9.  The  very  existence  of  the  debt  that  had 
been  assigned  was  here  in  question.  Even  if  some  amount  was 
conceded  by  the  defendants,  they  might  well  have  availed  them- 
selves of  the  situation  to  prevent  a  recovery.  To  secure  a  settle- 
ment it  was  necessary  for  the  assignees  to  show  a  readiness  to 
enforce  their  rights.  They  were  in  the  same  boat  and  likely  to 
suffer  alike  from  its  wreck.  The  metaphor  suggests  an  analogous 
case,  somewhat  remote,  indeed,  and  in  a  very  different  branch  of 
the  law,  but,  nevertheless,  illuminating,  in  the  absence  of  any 
precedent  precisely  in  point.  That  is  the  case  of  general  average 
in  maritime  law.  General  average  is  a  contribution  by  the  sev- 
erjil  interests  engaged  in  a  maritime,  adventure  to  make  good  the 
loss  of  one  of  them  for  voluntary  sacrifices  of  part  of  the  ship  or 
cargo  to  save  the  residue  of  the  property  and  the  lives  of  those  on 
board  from  an  impending  peril,  or  for  extraordinary  expenses 
necessarily  incurred  for  the  common  benefit  and  safety  of  all  the 
interests  in  the  adventure.  S6  Cyc,  372,  Three  conditions  are 
necessary — jirst,  tliat  the  ship  and  cargo  should  be  placed  in  a 
common  imminent  peril ;  second,  that  there  should  be  a  volun- 
tary* sacrifice  of  property  to  avert  that  peril;   third,  that  by  that 
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sacrifice  tlie  safety  of  the  other  property  should  be  presently  and 
successfully  attained.  Columbian  Insurance  Co.  v.  Ashby,  13 
Pet,  331,  338  In  maritime  law  the  principle  has  the  sanction  of 
ages  so  that  every  shipowner  and  every  shipper  contracts  with 
reference  thereto,  but  its  original  basis  must  either  have  been  that 
of  natural  justice  or  implied  contract;  and  that  is,  as  Lord 
Bowen  said,  largely  a  matter  of  words.  Burton  v.  English,  12  Q, 
B,  D.  218 y  223.  The  rule  became  law  because  it  was  a  rule  by 
virtue  of  which  in  the  long  run  all  engaged  in  a  common  adven- 
ture profit.  Although  it  lias  never  been  applied  to  the  particular 
case  before  us,  the  law  grows  by  means  of  sound  analogies,  and 
we  are  not  deterred  by  its  novelty  from  adopting  a  rule  for  the 
benefit  of  all,  which  has  for  centuries  been  applied  with  satisfac- 
tion to  a  different  condition  of  affairs. 

In  the  present  case,  Collins  &  Corbin  assented  to,  or  at  least 
did  not  oppose  ^  settlement  of  the  claim  at  a  figure  that  would 
leave  nothing  for  them  if  the  costs,  allowances  and  disbursements 
were  to  be  first  paid.  There  was  imminent  peril  of  loss,  and  by 
their  sacrifice  the  safety  of  the  other  claims  was  presently  and 
successfully  attained.  The  sacrifice  was  by  the  receiver  acting 
under  the  authority  of  the  court,  which  authorized  a  settlement 
for  a  sum  insufficient  to  pay  the  receiver's  allowances  and  costs 
and  satisfy  all  the  claims.  The  receiver  was  acting  for  all  con- 
cerned, and  Collins  &  ^Corbin  had  the  right  to  expect  from  the 
equity  of  the  court  as  favorable  treatment  as  they  could  un- 
doubtedly have  secured  by  private  contract.  It  can  make  no 
difference  whether  we  say  that  they  are  entitled  to  contribution 
from  the  other  assignees  in  analogy  to  the  general  average  of  the 
maritime  law,  or  whether  we  say  that  where  a  court  of  equity 
authorizes  a  settlement  that  shuts  out  an  interested  party  to  the 
benefit  of  others,  it  will  imply  a  contract  on  their  part  to  eon- 
tribute  to  the  expenses  or  whether  we  rest  the  claim  to  contribu- 
tion upon  the  substantial  justice  of  those  who  receive  the  l)enefit 
contributing  to  the  burden. 

Another  analogy  perhaps  as  close  is  the  liability  of  a  tenant  in 
common  to  contribution  for  expenditures  absolutely  necessary  for 
the  benefit  and  preservaticm  of  the  common  property  {SS  Cyc, 
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5-4),  a  right  that  has  been  sustained  where  costs  have  been  in- 
curred in  a  necessary  and  proper  suit  for  the  benefit  of  the  com- 
mon property.    McCHntocJc  v.  Fontaine,  119  Fed.  Rep,  jUS. 

The  order  of  distribution  must  be  reversed  and  the  record  re- 
mitted, to  the  end  that  an  order  be  made  directing  that  the  costs, 
allowances  and  fees  be  charged  against  each  assignee  in  propor- 
tion to  the  amount  of  Jiis  claim,  and  that  the  balance  be  paid  to 
the  assignees  in  the  order  of  priority. 

Far  affirmance — Pakker,  Vookhees,  Minturn,  White — i. 

For  reversal — ^The  Chief-Justice,  Garrison,  Swayze,  Tren- 
CHARD,  Bergen,  Kalisch,  Vredenburgh,  Congdon,  Terhune, 
Heppenheimer — 10. 


James  H.  Vreeland,  complainant-respondent. 


The  Forest  Park  Reseuvatiox  Commission,  defendant- 
appellant. 

[Submitted  March  24th.  1913.    Decided  June  18th,  1913.] 

The  act  entitled  "An  act  for  the  protection  of  woodlands,"  approved 
April  12th,  1909  (P.  L.  1909  p.  102),  violates  the  constitutional  pro- 
hibition against  taking  private  property  for  public  use  without  compen- 
sation, and  affords  no  support  for  an  attempt  to  take  private  lands  with- 
out compensation. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Advisory  Master  Jay  Ten  Eyck. 

Mr.  William  I.  Lewis,  for  the  complainant-respondent. 

Mr.   Edmtmd  Wilson,  attorney-general,  and  Mr.  Nelson  B. 
Gaskill,  assistant  attorney-general,  for  the  defendant-appellant. 
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The  opinion  of  the  court  was  delivered  by 

Bekgen,  J. 

The  bill  of  complaint  in  this  cause  charges  that  the  "Erie 
Railroad  Company,"  under  the  direction  and  authority  of  the 
"Forest  Park  Reservation  Commission"  of  the  State  of  New 
Jersey,  threatens  to  enter  upon  complainant's  lands  and  there, 
at  a  distance  of  not  less  than  one  hundred  feet  nor  more  than  two 
hundred  feet  from  the  outer  rail  on  each  side  of  the  track  of  the 
railroad  of  the  defendant  corporation,  and  extending  parallel 
with  it,  to  clear  a  scrip  of  complainant's  land,  not  less  than  ten 
feet  wide,  of  trees,  brush,  grass  and  turf,  and  expose  the  bare 
eartli  and  then  and  there  to  cut  down  said  trees  growing  on  said 
strip  and  dig  up  the  said  land,  as  authorized  by  a  statute  of  this 
state  entitled  "An  act  for  the  protection  of  woodlands,"  approved 
April  12th,  1909,  and  the  prayer  is  that  the  "Forest  Park  Reser-  j 

vation  Commission"  and  the  Erie  Railroad  Company  be  enjoined 
from  so  doing. 

The  regularity  of  the  proceedings  had  under  the  act  are  not 
questioned  and  the  answer  of  the  Erie  Railroad  Company  admits  * 

that  it  intends  to  enter  upon  the  complainant's  land  and  cut  down  ■. 

the  trees  thereon;   clear  the  grass  and  turf  and  expose  the  bare  I 

earth,  so  far  a«=?  it  may  be  necessary  to  comply  with  the  statute  of  | 

this  state.     It  also  admits  that  no  offer  of  compensation  to  the  I 

complainant  has  been  made,  and  that  no  proceedings  have  been  i 

taken  for  the  purpose  of  condenming  the  land  under  the  right  of  ■ 

eminent  domain  or  otlierwise. 

The  statute,  which  the  defendants  claim  authorizes  the  in- 
tended entry  upon  the  complainant's  land,  provides  that  wherever 
there  is  woodland,  meaning  thereby  land  or  swamp,  upon  which 
there  is  a  growth  of  woods  or  brush,  adjoining  the  right  of  way, 
or  is  less  than  one  hundred  and  ten  feet  from  the  roadbed  of  a 
railroad  upon  which  are  operated  locomotives  using  coal  or  wood 
for  fuel,  there  shall  be  constructed  a  fire  line,  in  the  manner 
threatened  by  defendants  as  described  in  the  bill  of  complaint, 
which  defendants?  claim  is  a  justification  for  their  proposed 
action. 

The  complainant  challenges  the  constitutionality  of  this  act 
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upon  the  ground,  as  he  claims,  that  it  is  a  taking  of  his  land  for 
public  use  without  compensation.  This  contention  was  sustained 
in  the  court  of  chancery,  and  a  decree  made  granting  the  restraint 
prayed  for,  from  which  decree  the  defendants  appeal. 

That  the  complainant  will  be  deprived  of  the  ordinary  use  of 
his  property  and  required  to  submit  to  its  spoliation  to  a  con- 
siderable extent,  is  not  denied,  but  this  the  defendant  claims  is 
an  incident  arising  from  the  exercise  of  police  powers  to  which 
the  complainant  must  submit  for  the  general  public  good. 

We  ha\e  no  doubt  that  the  proposed  action  amounts  to  a  taking 
of  the  complainant's  land.  The  trees  and  brush  thereon  are  to 
be  cut  down,  the  grass  destroyed  in  such  a  manner  as  to  expose 
the  bare  earth,  and  where  the  land  is  swampy,  a  ditch  not  less 
than  three  feet  wide  is  to  be  dug  to  the  level  of  permanent  water. 
In  addition  to  this,  all  logs,  fallen  branches  of  trees,  brush,  grass 
and  other  combustible  material  will  be  cut  and  removed  from 
complainant's  land,  between  this  strip  and  the  railroad,  a  dis- 
tance not  less  than  one  hundred  feet,  but  it  may  be  two  hundred 
feet.  The  threatened  appropriation  of  the  strip  of  land  ten  feet 
or  less  in  width  will  deprive  tlie  complainant  of  all  beneficial  use 
of  the  land  involved,  aud  is  a  taking  of  land  which  cannot  be 
justified,  as  a  proper  exercise  of  police  powers. 

There  is  nothing  in  the  nature  of  the  land,  or  its  use,  that 
creates  a  nuisance  to  be  abated.  The  sole  purpose  of  the  statute 
is  to  protect  the  public  from  a  non-existent,  hut  possible  condi- 
tion, if  sparks  of  fiire  should  be  thrown  from  the  engines  of  the 
defendant  railroad  companv,  running  over  land  adjacent  to  that 
of  Ihe  complainant,  and  for  that  purpose  authorizes  the  appro- 
priation of  private  lands  lying  adjacent  to  railroads  for  the  pur- 
pose of  preventing  the  spread  of  fires,  caused  by  the  railroad 
company,  for  the  benefit  of  property  other  tlian  that  of  the  owner 
of  tlie  land  taken. 

In  the  matter  of  Petition  of  Cheesehrough,  78  N.  Y.  232,  the 
statute  declared  that,  whenever  it  appeared  necessary  for  the  pro- 
tection of  the  public  health  that  any  part  or  parcels  of  land 
should  be  drained  by  other  means  than  sewers,  the  board  of 
health  of  the  municipality  affected  was  empowered  to  direct  the 
same  to  be  done,  and  if  the  necessary  drains  could  not  be  con- 
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nected  with  a  sewer,  the  drainage  should  be  carried  to  the  adja- 
cent river.  Under  this  statute  the  authorities  entered  upon  the 
petitioner's  land  and  constructed  an  outlet  through  his  lands 
into  the  Harlem  river  for  all  of  the  drains  it  was  thought  neces- 
sary to  build,  and  there  it  was  lield  that  no  statute  could  confer 
authority  to  construct  such  a  drain  through  the  land  of  peti- 
tioner without  compensation  to  him  for  the  land  taken,  if  done 
without  his  consent.  The  opinion  of  the  court  of  appeals  was 
delivered  by  Judge  Earle,  in  which  he  said:  *^But  there  never 
can  be  any  necessity,  under  the  police  power,  or  the  law  of  neces- 
sity, to  permanently  appropriate  land  to  the  public  use  without 
compensation.  It  may  temporarily  be  interfered  with  or  appro- 
priated; necessity  may  justify  so  much;  but  when  the  necessity 
passes  away,  the  right  ceases." 

In  the  case  under  consideration,  nothing  appears  which  jus- 
tifies the  appropriation  of  the  complainant's  land  under  the 
police  power.  The  contemplated  action  is  not  a  regulation  of  the 
use  by  the  complainant  of  his  property,  nor  does  any  condition 
exist  which  may  be  interpreted  to  create  an  emergency  which 
would  warrant  the  taking  of  private  property  for  use  or  destruc- 
tion, for  the  general  good  without  compensation.  All  that  ap- 
pears is,  that  in  order  to  establish  a  fire  line  on  each  side  of  all 
of  the  railroads  of  the  state,  the  adjacent  land  may  be  taken  with- 
out compensation,  and  being  an  actual  permanent  appropriation 
for  the  protection  of  the  public  against  the  possible  spread  of  fire, 
the  complainant  is  entitled  to  compensation. 

As  the  statute,  under  which  the  defendants  justify,  authorizes 
the  taking  of  his  land  without  compensation,  it  contravenes 
article  1  section  16  of  the  constitution  which  declares  "private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation." 

The  decree  appealed  from  should  be  aflirmed. 

For  affirmance — The  Ciiii:f-Ju8Tici-:,  Garrison,  Swayze, 
Trexchard,  Parker,  Bergen,  "Voorhees,  Minturn,  Kaliscii, 
BoGERT,  Yredenburgh,  Congdox,  White,  Terhune — 14. 

For  reversal — None. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1913.  353 


12  Buck.  Underwood  v.  Herman  &  Co. 


E.  Alexander  Underwood,  complainant-respondent, 

V, 

Herman  &  Company,  a  corporation,  defendant-appellant. 
[Submitted  July  7th,  1913.    Decided  November  17th,  1913.] 

1.  A  covenant  in  a  deed  of  conveyance  that  neither  party  shall  erect 
upon  the  land  conveyed  a  building  other  than  "a  dwelling-house  and  its 
appropriate  buildings*'  will  not  be  enforced  by  injunction  against  a 
grantee  who  proposes  to  erect  a  three-story  apartment-house,  where  it 
appears  that  the  indefinite  and  uncertain  language  of  the  covenant  haa 
been  given  a  practical  application  and  interpretation  upon  the  land  by 
j)rior  grantees,  who  were  allowed  to  erect  two-family  houses  of  three 
stories  and  other  two-family  houses  upon  a  single  plot. 

2.  To  warrant  the  issuing  of  an  injunction  to  restrain  the  owner  of 
the  fee  from  applying  his  land  to  a  lawful  practical  use,  because  of  the 
existence  of  a  restrictive  covenant  in  the  grant,  it  must  appear  that  the 
terms  of  the  covenant  leave  no  doubt  as  to  their  meaning. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Yice-Chancellor  Howell. 

Mr,  Frank  E.  Bradnrr,  for  the  complainant-respondent. 

Jfr.  Philip  J.  Schotland,  for  the  defendant-appellant. 

The  opinion  of  the  court  was  delivered  by 

Mintcrn,  J. 

The  bill  was  filed  to  enforce  the  following  building  restriction : 

"The  said  party  of  the  second  part  for  himself,  his  heirs  and  assigns, 
doth  covenant  to  and  with  the  said  party  of  the  first  part,  their  heirs, 
executors  and  administrators,  that  neither  the  said  party  of  the  second 
part,  nor  his  heirs  or  assigns,  shall  or  will  at  any  time  hereafter  erect 
upon  said  lot  any  building  other  than  a  dwelling-house  and  its  appropriate 
buildings,   the  said  dwelling-house   to  cost   in   no  case   less   than   three 

23 
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thousand  dollars,  and  to  be  located  at  least  twenty  feet  distant  from 
the  line  of  Osborne  Terrace;,  and  that  no  barn  shall  be  erected  on  said 
lot  within  one  hundred  feet  fiom  the  line  of  Osborne  Terrace,  neither 
shall  they  erect  or  permit  upon  any  part  of  said  iNremises  any  buildings 
to  be  used  for  the  sale  of  intoxicating  liquors,  or  for  any  manufacturing 
business,  or  any  hog  pen.  public  laundry,  livery  stable,  meat  or  fish 
market,  or  for  any  purpose  that  would  be  considered  detrimental,  noxious 
or  dangerous  to  the  owners  or  occupants  of  the  surrounding  premises." 

This  restriction  was  contained  in  all  the  deeds  of  conveyance 
of  forty-eight  plots  of  ground,  containing  fifty  feet  frontage  by 
one  hundred  and  fifty  feet  in  depth,  made  and  executed  by 
James  II.  Osborne  and  Robert  A.  Osborne  to  various  grantees, 
among  whom  were  the  complainant  and  the  defendant. 

The  lots  were  situated  on  Osborne  IVrrace,  running  south 
from  Clinton  avenue,  in  the  city  of  Xewark,  for  a  distance  of 
twelve  hundred  feet.  Tlie  complainant  was  among  the  first  pur- 
chasers and  erected  a  one-family  residence  upon  the  plot  he  pur- 
chased. The  plots  thus  restricted  were  built  upon  excepting 
that  puichased  by  the  defendant  and  another  purchaser  of  a  lot 
near  Clinton  avenue.  Thirteen  of  the  forty-SQven  houses  built 
upon  the  plots  are  two-family  houses,  and  thirty-four  of  the  plots 
contain  one-family  houses. 

The  defendant  undertook  to  erect  upon  the  plot  purchased  by 
it  what  is  termed  "a  modern  high-clai?s  apartment-house"  three 
stories  high. 

The  case  shows  that  nearly  all  the  houses  on  the  tract  are 
three  stories  in  height  in  front.  It  becomes  manifest  from  the 
testimony  that  wiiatever  design  the  original  grantors  entertained 
of  restricting  the  use  of  the  tract  to  the  erection  of  single-family 
houses  has  been  practically  abandoned. by  the  erection  presum- 
ably with  the  acquiescence  of  all  parties  concerned,  of  a  number 
of  two-family  houses  upon  a  single  plot,  and  in  at  least  two  in- 
stances of  two-family  houses  upon  a  single  plot,  and  such  was  the 
situation  when  the  defendant  took  title. 

In  this  situation  the  defendant  undertook  to  excavate  for  the 
construction  of  its  apartment-house  when  it  was  enjoined  by  a 
restraining  order,  and,  subsequently,  by  a  temporary  injunction, 
followed  by  the  decree  advising  a  permanent  injunction,  which 
presents  the  subject-matter  of  this  appeal. 
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We  find  it  unnecessary,  for  the  disposition  of  this  case,  to  say 
more  than  to  reiterate  the  principle  of  equitable  jurisprudence 
so  frequently  applied  in  cases  of  this  nature,  that  unless  the  right 
to  restrict  is  made  manifest  and  clear  in  the  covenant,  a  court 
of  equity  will  not  aid  by  its  process  of  injunction  one  owner  to 
restrict  another  in  the  otherwise  lawful  use  to  which  he  may  put 
his  land.    Howland  v.  Andruss,  SO  N,  J,  Eq.  (10  Buck,)  276. 

In  the  case  of  Foriesque  v.  Carroll^  76  N.  J.  Eq,  (6  Buck.) 
583,  Mr.  Justice  Garrison,  speaking  for  this  court,  where  the 
covenant  limited  constniction  to  ''not  more  than  one  building 
shall  be  erected  on  a  single  lot  as  mapped  on  plan,"  says:  "It 
is  well  settled  that  in  cases  where  the  right  of  a  complainant  to 
relief  by  the  enforcement  of  a  restrictive  covenant  is  doubtful, 
to  doubt  is  to  deny.  Courts  of  equity  do  not  aid  odc  man  to 
restrict  another  in  the  uses  to  which  he  may  put  his  land,  unless 
the  right  to  such  aid  is  clear."  Citing  Newhury  v.  Barkalow,  75 
N,  J.  Eq.  (5  Buck.)  128. 

This  formula  is  but  the  practical  application  of  the  funda- 
mental equitable  doctrine  that  all  lestrictions  upon  the  use  of 
land  conveyed  in  fee,  which  restrain  the  grantee  from  exercising 
the  rights  of  an  owner  are  strictly  construed.  TVaZ^cr  v.  Renner, 
60  N.  J.  Eq.  {15  Diclc.)  408. 

We  consider  these  principles  applicable  to  the  case  at  bar,  and 
they  become  dispositive  of  the  question  involved.  The  grantors 
in  their  covenant  made  no  attempt  by  language  to  define  the 
meaning  of  a  ''dwelling-house  and  its  appropriate  buildings," 
but  allowed  each  grantee  in  the  practical  adaptation  of  the  land 
to  his  personal  requirements,  to  construe  the  language  of  the 
covenant  to  meet  the  personal  exigency. 

In  this  manner  language  of  an  uncertain  and  indefinite  char- 
acter received  a  practical  interpretation  upon  the  land  by  the 
grantees,  presumably  witli  the  acquiescence  of  the  grantors  and 
prior  grantees. 

This  practical  interpretation  of  the  covenant  which  the  learned 
vice-chancellor  has  found  i6  exist,  emphasizes  the  contention 
that  the  variations  and  departures  from  the  strict  terms  of  the 
covenant  are  due  to  its  uncertainty  and  indefiniteness;    factors 
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which  bring  the  case  within  the  application  of  the  doctrine  of 
the  cases  to  which  we  have  referred,  and  which  require  the  re- 
versal of  the  decree  appealed  from. 
The  decree  appealed  from  will  tlierefore  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chief- Justice^  Garrison,  Swayze, 
Trenchard,  Parker,  Bergen,  Voorhees^  Minturn,  Ejllisch, 
Vredenburgh,  Congdon,  White,  Terhune,  Heppenheimer 
—14. 


Simon  Dunn,  appellant, 

V. 

James  V.  Ryan  et  al.,  respondents. 

f  Submitted  July  7th,  1913.    Decided  November  17th,  1913,] 

A  conveyance  by  a  grantor  of  land.  founde<f  both  upon  a  money  con- 
sideration and  an  express  written  agreement  by  the  grantees  that,  as  a 
part  of  the  consideration,  they  would  take  care  of  the  grantor  "as  long 
as  he  lives,  providing  him  with  a  home  and  rendering  him  whatever 
services  he  requires,"  was  held  to  constitute  a  continuing  contractual 
obligation  of  the  grantees  for  the  violation  of  which  the  grantor  had  his 
action  at  law  for  damages,  but  that  such  violation  did  not  render  the 
fee  conveyed  by  the  deed  conditional  so  that  a  bill  to  set  aside  tbe  con- 
veyance was  sustainable  in  equity. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  hv 
Vice-Chancellor  Lewis. 

Mr.  William  Tyache,  Jr.,  and  Mr.  George  E.  Clymer,  for  the 
appellant. 

Mr.  Willard  W.  Cutler,  for  the  appellee?. 
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The  opinion  of  the  court  was  delivered  by 

Yeedenburqh,  J. 

In  March,  1912,  the  complainant  (a  man  about  eighty  years 
old,  whose  wife  had  recently  died)  conveyed  to  the  defendants 
by  deed  in  fee  reserving  to  himself  a  life  estate,  his  dwelling- 
house  and  premises  worth  about  $3,000,  for  the  consideration  of 
$1,000  in  cash,  and  the  execution  by  the  defendants  of  a  written 
agreement  to  take  care  of  him  next  mentioned. 

The  gi-antor,  by  the  express  terms  of  his  grant,  provided  that 
he  should  retain  possession  of  the  premises  as  long  as  he  should 
live,  and  by  a  separate  agreement  in  writing  (executed  practi- 
cally at  the  same  time  as  the  deed)  obtained  from  the  defend- 
ants their  covenant  under  seal,  reciting  that  in  consideration  of 
said  conveyance  from  him  they  promised  and  agreed,  in  these 
words,  viz. :  "To  take  care  of  him  as  long  as  he  lives,  providing 
him  with  a  home  and  rendering  him  whatever  services  he 
requires.^' 

After  the  execution  of  these  papers  the  defendant,  Mrs.  Ryan, 
with  the  assistance  of  her  daughter,  seems  by  the  evidence  given 
at  the  hearing,  to  have  proceeded  to  carry  out  in  good  faith  this 
contract,  until  in  the  month  of  May  next  ensuing,  the  com- 
plainant, by  his  conduct  and  demeanor  toward  the  daughter, 
made  it  so  unpleasant  and  unbearable  for  her  that  she  became 
sick  and  went  home.  When  her  mother,  shortly  thereafter,  came 
to  take  her  place  the  complainant  said  to  her  it  was  too  late  as 
he  had  begun  the  present  suit. 

This  suit  was  commenced  on  May  31st,  1913,  by  the  filing  of 
an  injunction  bill  by  the  complainant  against  the  grantees  of 
the  deed  praying  that  they  be  decreed  to  execute  to  the  com- 
plainant a  deed  for  the  premises  he  had  conveyed  to  them  in 
March,  upon  his  payment  to  them  of  $1,000,  and  that  they  might 
be  restrained  from  conveying  away  or  encumbering  the  premises, 
and  for  other  relief.  There  is  no  specific  prayer  in  the  bill  that 
the  deed  be  set  aside  or  declared  void,  but  such  in  effect  was  the 
final  relief  sought. 

The  particular  grounds  for  equitable  interference  on  which 
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the  bill  is  based,  are  that  the  defendants  have  not  provided  com- 
plainant with  a  honfie.  and  have  not  furnished  him  the  neces- 
saries of  life  according  to  their  agreement  under  which  he  con- 
veyed the  property,  and  have  refused  to  do  so  although  often 
requested. 

There  is  a  general  chai-ge  in  the  bill  that  the  defendants  in- 
duced complainant  to  make  the  conveyance  never  intending  to 
take  care  of  him  or  provide  him  with  the  necessaries  of  life,  but 
fraudulently  induced  him  to,  make  the  conveyance.  No  facts 
■  are  stated  in  the  bill  to  support  this  charge,  nor  was  there  any 
evidence  of  fraud  offered.  On  the  contrary,  the  evidence  shows 
the  deed  was  drawn  by  and  was  duly  acknowledged  before  com- 
plainant's own  attorney,  selected  by  him  in  the  absence  of  the 
defendants,  and  apparently  without  their  knowledge.  It  was 
drawn  in  exact  accordance  with  his  wishes.  He  had  independent 
advice,  and  was  not  proved  to  have  been  subjected  to  any  in- 
fluence, and  there  is  nothing  in  the  evidence  to  show  the  defend- 
ants posseSvSed  any  influence  over  him.  He  testified  that  he 
asked  nobody's  advice  about  the  execution  of  the  deed,  but  did 
it  (to  use  his  own  words)  "o/  his  own  free  will"  There  was  no 
proof  that  the  complainant  lacked  normal  mental  capacity,  nor 
was  his  competency  to  execute  the  deed  questioned. 

We  think  the  deed  is  not  open  to  the  attack  made  against  it 
wliether  the  defendants  have  performed  their  contract  to  care 
for  the  complainant  or  not.  If  the  defendants  broke  their  con- 
tract it  was  the  breach  of  a  covenant,  and  not  of  a  condition. 
The  complainant's  theory  of  his  legal  rights,  as  exhibited  by  the 
prayer  of  liis  bill  asking,  in  efl^ect,  to  set  aside  his  deed  a^  for  a 
condition  broken,  is  untenable,  and  in  such  theory,  we  think,  the 
complainant  was  in  error. 

It  must  be  conceded  that  the  agreement  in  question  was  re- 
garded by  the  parties  and  was  so  expressed,  as  a  part  of  the  con- 
sideration of  the  deed,  and  not  as  a  condition.  It  was  simply  a 
contract  under  seal,  for  the  non-performance  of  which  an  action 
at  law  for  damages  would  lie.  This  distinction  was  clearly  de- 
fined in  the  recent  case  in  this  court  of  Btitterhof  v.  BiUterhof, 
86  Ath  Rep.  39i,  305,  under  the  aiithorities  there  cited. 
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In  this  case  a  deed  was  made  by  a  father  to  liis  son  upon  a 
money  consideration,  and  upon  an  express  stipulation  that  the 
grantee  as  part  of  the  consideration 'should  provide  support  and 
maintenance  for  the  grantor  during  his  natural  life.  It  was 
foimd  by  the  court  that  the  continuing  obligation  of  the  grantee 
was  a  part  of  the  consideration  for  the  deed,  and  it  was  held 
that  for  the  breach  of  it  the  grantor  had  his  action  at  law  for 
damages,  but  that  such  breach  did  not  render  the  fee  conveyed 
by  the  deed  conditional  or  base. 

The  learned  vice-chancellor,  in  his  oral  opinion  below,  con- 
cluded there  was  nothing  in  the  testimony  indicating  a  violation 
of  the  agreement  in  question.  We  agree  with  him  in  tliis  con- 
elusion  of  fact  under  the  evidence.  He  seems,  however,  to  have 
treated  the  case  as  one  where  in  equity  the  deed  might  be  set 
aside  if  the  defendants  failed  to  perform  the  contract,  but  in 
this  view  we  do  not  concur.  We  think  the  deed  must  stand 
whether  the  defendants  performed  their  contract  to  care  for  the 
complainant  or  not. 

Since,  under  the  evidence,  and  for  the  reasons  above  stated, 
we  think,  the  validity  of  the  deed  cannot  be  successfully  as- 
sailed, it  would  be  of  no  avail  to  discuss  other  questions  raised 
by  appellant's  brief.    The  decree  below  is  affirmed. 

For  affirmance — ^The  Chief-Justice,  Garbison,  SwaYiZE, 
Trenchabd,  Parker,  Bergen,  Voorhees,  Minturn,  Kalisch, 
Vredenburgh,  Congdon,  White,  Terhune,  Heppexiteimer 
— 14. 

For  reversal — None. 
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George  M.  FBEEAfAN,  appellant, 

V. 

Agxes  M.  Freeman,  respondent. 

[Submitted  July  7th,  1913.     Decided  November  17th,  1913.] 

Voluntary  separation  does  not  amount  to  desertion,  nor  can  desertion 
be  inferred  from  the  mere  fact  that  the  parties  do  not  live  together. 


On  appeal  f lom  a  decree  of  the  court  of  chancery  advised  by 
Advisory  Master  Clarence  S.  Biddle. 

Mr,  Herbert  C.  Bartleit,  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Terhune,  J. 

This  is  an  ex  parte  divorce  suit.  The  petition  is  filed  by  the 
petitioner  to  secure  a  divorce  from  his  wife  on  the  ground  that 
she  was  guilty  of  adultery.  The  adultery  on  the  part  of  the  wife 
was  established.  The  master,  before  whom  the  depositions  were 
taken,  advised  the  divorce,  but  the  advisory  master,  following 
the  case  of  Rapp  v.  Rapp,  07  N.  J.  Eq,  (1  Robb.)  236,  recom- 
mended a  decree  dismissing  the  petition  on  the  ground  that  the 
petitioner  had  willfully,  continuously  and  obstinately  deserted 
the  defendant  for  more  than  the  statutory  number  of  years  last 
past,  and  was  for  that  reason  not  entitled  to  a  divorce  from  her 
on  the  ground  of  his  wife's  adultery. 

The  petitioner  worked  on  the  farm  of  Edward  Martin,  wliere 
the  defendant,  Martin's  sister,  lived.  Later,  the  petitioner  left 
Martin's  farm  and  went  to  work  for  one  Burcham.  Edward 
Martin,  it  appears,  had  spent  money  bequeathed  to  the  defend- 
ant, and  devised  a  scheme  of  marrying  her  to  the  petitioner. 
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With  his  wife  Martin  went  to  Burcham's  farm  and  there  ac- 
cused the  petitioner  of  getting  the  defendant  with  child,  telling 
him  that  he  mnst  marry  the  defendant  and  that  it  was  a  state's 
prison  offence  if  he  did  not.  Petitioner  denied  that  he  had  ever 
had  intercourse  with  the  defendant,  but  they  insisted  that  he 
had,  and  he  would  go  to  jail  unless  he  married  her.  The  peti- 
tioner was  eighteen,  and  the  defendant  seventeen  years  of  age  at 
the  time.  The  Martins  would  not  allow  the  petitioner  to  stop 
and  see  his  mother,  but  conducted  him  directly  to  Woodbury,  to 
Edward  Martin's  home,  where  the  defendant  joined  the  party. 
They  then  immediately  went  to  the  mayor's  oflBce  and  the  peti- 
tioner and  defendant  were  manied  by  that  official.  The  four 
persons  returned  to  the  house  of  Edward  Martin  and  the  peti- 
tioner and  defendant  spent  that  night  together.  The  next 
morning  the  petitioner  left  the  defendant  and  returned  to  his 
mother's  house  at  Millville,  and  has  lived  with  or  near  her  ever 
since. 

From  the  time  of  the  parting  on  the  day  after  the  marriage 
no  request  or  attempt  was  made  on  the  part  of  either  to  renew 
the  marriage  relationship.  Shortly  after  the  marriage  the  de- 
fendant visited  the  mother  of  the  petitioner  and  informed  her 
that  neither  she  or  her  son  wanted  to  get  married — that  she  was 
not  pregnant  at  the  time  of  the  marriage,  as  her  brother  insisted, 
and  that  she  had  done  nothing  that  could  cause  such  a  condition. 
Defendant  also  consulted  counsel  and  made  a  statement,  in 
writing,  under  oath,  alleging  the  same  facts  and  circumstances 
as  related  by  the  petitioner  and  his  mother.  Whether  the  pur- 
pose of  this  visit  was  to  have  the  marriage  annulled  is  not  dis- 
closed. The  attorney  who  took  the  affidavit  died  and  no  action 
was  taken. 

The  case  before  us  is  not  governed  by  Rapp  v.  Rapp,  snpra. 
In  that  case  there  was  proof  of  a  willful,  continued  and  obstinate 
desertion.  'Here  it  appears  that  the  separation  was  acquiesced 
in  by  the  parties  from  the  moment  of  its  happening.  Their  en- 
tire line  of  conduct,  subsequent  to  the  marriage  when  freed  from 
the  surveillance  of  the  Martins,  shows  a  mutual  determination 
to  repudiate  a  situation  that  had  been  forced  upon  them.     A 
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consideration  of  the  facts  and  circumstances  under  which  the  de- 
sertion took  place,  tlie  state  of  the  mind  of  both  parties,  as  well 
as  their  subsequent  conduct,  nowhere  discloses  on  the  part  of  the 
petitioner  a  willful  and  obstinate  desertion  as  contemplated  by 
the  statute. 

/  "A  married  partner  who  concurs  in  the  other's  going  away  cannot  com- 
plain of  the  going.  The  just  doctrine  is  that  a  party  who  has  consented 
to  a  separation  cannot  while  the  consent  continues  convert  the  other's 
determination  not  to  renew  the  cohabitation  into  desertion."  Bish. 
M.  d  D.  1609. 

A  fair  inference  from  the  proofs  before  us  is  that  the  couple 
parted  by  mutual  consent,  and  that  after  the  parting  there  was 
no  more  disposition  or  refusal  on  the  part  of  the  petitioner  to 
take  his  wife  back  than  there  was  a  willingness  or  disposition  on 
her  part  to  go  back.  The  above  view  leads  to  a  reversal  of  the 
decree  below  and  the  granting  of  a  final  decree  of  divorce  to  the 
petitioner  and  appellant. 

For  affirmance — Xone. 

For  reversal — Tuk  Chief- Justice,  Garrison,  Swayze, 
Trenciiard,  Parker,  Bergen,  Voorhees,  Minturn,  Kalisch, 
Vredenburgh,  Congdon,  White,  Terhune,  Heppenheimer 
—14. 
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Egbert  S.  Hudspeth^  trustee,  et  al.,  appellants, 

V. 

Henry  M.  Denton  et  al.,  respondents. 

[Argued  June  17th,  1913.     Decided  October  16th,  1913.] 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Garrison,  whose  opinion  is  reported  a7ife  p,  2S1. 

Messrs.  Hudspeth,  Bysdyk  -cf  Garrison,  for  ihe  appellants. 

Messrs.  Vredenhurgh,  Wall  &  Carey,  for  the  respondents. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Garrison. 

For  affirmance — ^The  Chief-Justice,  Swayze,  Trenohard, 
Kalisch,  Vredenburoh,  Congdon,  Terhune — 7. 

For  reversal — Garrison,   Parker,  White,   Heppenheimer 
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Alfred  G.  Holcombe  et  al. 


V, 


Trenton  White  City  Company. 

[Argued  June  19th,  1913.     Decided  October  16th,  1913.] 

On  two  appeals  from  a  decree  of  the  court  of  chancery,  one  by 
John  S.  Broughton,  and  tlie  other  by  Charles  J.  Fury,  which 
decree  was  advised  by  Vice-Chancellor  Walker,  whose  opinion  is 
reported  in  SO  N.  J.  Eq,  (10  Buck,)  122. 

Mr.  John  M,  Dickinson  and  Mr.  OUbert  Collins,  for  the  ap- 
pellant and  respondent,  John  S.  Broughton. 

Mr.  Peter  Baches,  for  the  respondent  and  appellant,  Charles 
J.  Fury,  receiver. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Walker. 

For  affirmance — Garrison,   Swayze,  Trenchard,  Parker, 

KaLISCH,  VREDENBtTROn,  CONGDON,  TeRHUNE,  HePPENHEIMER 

—9. 

For  reversal — None. 
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The  Denver  City  Water  Works  Company  et  al.,  complain- 
ants-respondents, 

V, 

American  Water  Works  Company. 

[Argued  June  26th,  1918.     Decided  October  16th,  1913.] 

On  three  appeals  from  a  decree  from  the  court  of  chancery, 
one  by  John  S.  McMaster,  receiver,  another  by  Clarence  H. 
Venner,  and  the  other  by  United  Water  Works  Company,  Ltd., 
which  decree  was  advised  by  Vice-Chancellor  Howell,  whose 
opinion  is  reported  in  81  N,  J,  Eq,  {11  Buck,)  139, 

Mr.  John  8.  McMaster,  for  the  appellant,  John  S.  McMaster, 
receiver. 

Mr.  Pierre  F.  Cook,  for  the  appellants,  Clarence  H.  Venner 
and  United  Water  Works  Company,  Ltd. 

Messrs.  McDermctt  &  Enrighi,  for  the  respondents. 

Per  Curiam. 

The  decree  appealed  from  will  be  aflSrmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Howell. 

For  affirmance — The  Chief-Justice,  Garrison,  Swayze, 
Trenchard,  Parker,  Kalisch,  Vredexburgh,  Congdon,  Ter- 

HUNE,  HePPENHEIMER — 10. 

For  reversal — Xone. 
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Carlotta  Heath,  appellant, 

V. 

Fkederick  R.  Maddock,  respondent. 

[Argued  June  30th,  1913.     Decided  November  17th,  1913.] 

On  appeal  from  a  decree  made  by  the  ordinary  of  the  preroga- 
tive court,  whose  opinion  is  reported  in  81  N.  J.  Eq.  (11  Buck,) 
470. 

Messrs.  Edward  A.  &  WiUiahi  T.  Day,  tor  tiie  appellant. 

Messrs.  Lum,  Tamhlyn  S  Colyer,  for  tlie  respondent. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  the  ordinary. 

For  affirmance — The  CHiEF-JtJSTiOE,  Garrison,  Swayze, 
Trbnciurd,  Parker,  Bergen,  Minturn,  Kalisoh,  Vreden- 
burgh,  Congdon,  White,  Terhune,  Heppenheimer — 13. 

For  reversal — None. 
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J^  Buck.  McGrath  v.  Norcross. 


Anna  K.  McGrath,  respondent 

V. 

William  F.  Xorcuoss,  appellant. 

[Argued  July  1st,  1913.     Decided  November  17th,  1913.] 

On  appeal  from  an  order  of  the  court  of  chancery  advised  by 
Vice-Chaneellor  Learning,  whose  opinion  is  reported  in  78  N, 
J.  Eq.  (8  Buck.)  120. 

Mr.  Thomas  E.  French^  for  the  appellant. 

Messrs.  Collins  &  Corhin,  for  the  respondent. 

Per  Curiam. 

The  order  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Learning. 

For  affirmance — Tite  Chief- Justice,  Garrison,  Swayze, 
Trenchard,^  Parker,  Bergen,  Miniurn,  Ivalisch,  Vreden- 

BURGH,    CONGDON,    WltlTK,    TeRHUNE,    HePPENHEIMER — 13. 

For  reversal — None. 
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Beckett  v,  Andorfer.  82  Eq. 


Joseph  R.  Beckett^  appellant, 

f. 

Ferdinand  Andorfer  et  al.,  respondents. 

r  Submitted  July  7th,  1913.     Decided  October  16th,  19iai 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Learning,  whose  opinion  is  reported  ante  p,  125. 

Mr.  Austin  H.  SwacJchamer,  for  the  appellant. 

Messrs.  French  &  iHcha/rds,  for  the  respondents. 

Per  Curiam. 

The  decree  appealed  from  will  be  afBiined,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Learning. 

For  affirrrumce — The  Chief-Justice,  Garrison,  Swayze, 
Trenchard,  Parker,  Bergen,  Voorhees,  Kalisch,  Vreden- 
BURGH,  Congdon,  Terhune^  Heppenheimer — 12. 

For  reversal — None. 
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12  Buck,  Taylor  v.  Borden. 


-David  L.  Taylor,  respondent, 

V. 

Mary  S.  Bordkn  et  al.,  appellants. 

[Submitted  July  7th,  1913.     Decided  October  16th,  1913.] 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Stevenson. 

Mr,  Edmund  W,  Wakelee,  for  the  appellants. 

ilessrs,  Cohn  &  Colin,  for  the  respondent. 

Per  Curiam. 

The  testimony  in  the  cause  fully  sustains  the  facts  found  by 
the  learned  vice-chancellor.  Upon  those  facts  the  complainant 
was  clearly  entitled  to  the  relief  granted  to  him.  The  decree  ap- 
pealed from  will  be  affirmed. 

For  affirmance — The  Chief-Justice,  Garrison",  Swayze, 
Tkenchard,  Parker,  Bergen,  A^oorheks,  Kalisoh,  Vreden- 

BURGH,    CONGDON,    TeRHUNE^    HH:PPE>aiETMER — 12. 

For  reversal — Xone. 
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Margate  Co.  v.  Penrose.  82  Eq. 


Margate  Company^  complainant, 

V, 

Charlks  B.  Penrose  et  al.,  defendants. 

[Argued  and  decided  June  27th,  1913.] 

On  appeal  from  an  order  of  the  court  of  chancery  advised  by 
Yice-Chancellor  Learning. 

Mr,  U,  Starr  Oiddings,  for  the  complainant. 

Messrs,  Bourgeois  d*  Coulomb,  for  Amiend  L.  Bartlett,  ap- 
pellant. 

.  Per  Curiam. 

This  is  a  bill  for  partition  of  lands.  The  title  of  the  com- 
plainant to  an  undivided  three-eighths  is  not  disputed.  The 
title  of  the  appellant  is  questioned  by  some  of  her  co-defendants. 
She  applied  for  an  order  staying  proceedings  until  the  title, 
could  be  determined  at  law.  The  vice-chancellor  refused  the 
stay  and  she  appealed.  We  think  it  unnecessary  to  consider  the 
effect  of  the  act  of  19P>.  F.  L.  101:3  p,  3:2^,  The  complainant 
ha5  a  right  to  proceed  with  her  suit  for  partition  and  cannot  be 
deprived  of  that  right  by  a  controversy  between  the  defendants, 
Phelps  V.  Green,  3  John.  Ch,  -302:  Egner  v.  Mcis,  36  Ail  Rep. 
HS. 
The  order  is  affirmed. 

For  affirmance — The   Chief-Justice,   Garrison,    Swayze, 
Trknciiard,  Parker,  Minpurn,  Kalisch,  Bogert,  Vreden- 

BURGH,    CONGDOX,   WhITE,    HePPENHEIMER — 12. 

For  reversal — None. 
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12Buch.  In  re  will  of  Elise  Lerche. 


In  the  matter  of  the  probate  of  the  paper  purporting  to  be  the 
last  will  and  tept^ment  of  Eltse  Lekche,  deceased. 

[Argued  July  1st,  1913.     Decided   November  17th,   1913.] 

On  appeal  from  the  decree  of  the  prerogative  court  made  by 
the  ordinary  affirming  a  decree  of  the  Hudson  county  orphans 
court  upon  an  opinion  rendered  therein  by  Judge  Carey,  the 
judge  of  that  court,  as  follows : 

In  this  matter  the  court  has  examined  all  the  testimony  and 
the  briefs  of  counsel,  the  testimony  consisting  of  some  twelve 
hundred  pages,  and  the  briefs  almost  as  voluminous.  The  court 
has  given  careful  consideration  to  this  case,  running  over  a 
period  of  several  months,  and  it  has  come  to  the  following  con- 
clusions :  First,  that  the  will  was  executed  in  due  form  of  law. 
The  execution  had  incident  to  it  all  the  requisites  of  our  statute. 
In  fact,  I  may  say  that  there  was  no  serious  contention  made  in 
the  course  of  the  contest  that  this  was  not  so.  Secondly,  I  find 
that  there  is  absolutely  no  evidence  of  undue  influence  of  any 
sort,  kind  or  character  in  tlie  case.  There  is  no  testimony  on  the 
part  of  any  of  the  witnesses  in  the  case  that  would  indicate  that 
the  parties  who  were  responsible,  either  directly  or  indirectly, 
for  the  drawing  of  this  will  exercised  any  improper  or  undue  in- 
fluence upon  the  testatrix.  The  will  was  the  product,  undoubt- 
edly, under  the  evidence,  of  her  own  mind.  The  only  question 
that  required  any  serious  consideration  by  the  court  was  the 
proposition  that  the  testatrix  was  not  of  such  mentality  as  the 
law  requires  in  the  making  of  a  will.  The  court  will  find,  as  a 
matter  of  fact,  that  at  the  time  of  the  making  of  this  will,  the 
testatrix,  Elise  Lerche,  was  of  sound  and  disposing  mind  and 
memory,  and  was  in  such  mental  condition  that  she  was  thor- 
oughly and  completely  competent  to  make  a  will,  applying  the 
legal  principles  recognized  in  this  state  to  such  a  situation.  The 
court,  therefore,  has  determined  that  tlie  will  was  the  valid  will 
of  Elise  Lerche  and  is  entitled  to  })rol)atc  as  such.     The  court 
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briefly  states  its  findings  in  the  matter  as  the  result  of  an  analy- 
sis of  all  the  testimony  and  a  consideration  of  all  the  arguments 
advanced.  If  counsel  desire,  the  court  will  express  its  opinion 
more  at  length.  The  necessity  of  this,  liowever,  does  not  seem 
at  present  apparent,  as  the  issues  involved  are  really  issues  of 
fact. 

A  copy  of  this  memorandum  may  be  forwarded  to  all  counsel 
who  appeared  in  the  case.  The  court  will  hear  counsel  on  Wed- 
nesday morning  of  next  week  in  the  matter  of  counsel  fees  and 
allowances. 

Mr,  John  J,  Fallon,  Messrs,  Lindahunj,  Depue  &  Favlhs, 
Messrs,  Condict,  Condict  &  Boardman,  Mr,  Robert  S.  Hudspeth, 
Mr,  Daniel  H,  Applegate  and  Mr,  Charles  D,  Thompson,  for  the 
proponents-appellees. 

Messrs,  Welter  &  Lichienstein,  Mr,  Frederick  K,  Hopkins  and 
Messrs,  Sommer,  Colby  &  Whiting,  for  the  caveators-ap- 
pellants. 

Pek  Curiam. 

The  decree  of  the  prerogative  court  appealed  from  will  be 
affirmed,  for  the  reason  stated  in  the  opinion  filed  in  the  Hudson 
county  orphans  court  by  Judge  Carey. 

For  affirmance — The  Chief-Justice,  Garbison,  Swayze, 
Teenohard,  Parker^  Bergen^  Mtnturn,  KIalisoh,  Congdon, 
White^  Heppenheiaier — 11. 

For  reversal — ^Veedenburgh — 1. 
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THE  COURT  OF  CHANCERY 


OF 


THE  STATE  OF  NEW  JERSEY. 
1913  . 

Edwin  Robert  Walker^  Chancellor. 


John  R.  Emery,  Frederic  W.  Stevens,  Eugene  Stevenson, 

Edmund  B.  Leaming,  James  E.  Howell,  Vivian  M. 

Lewis,  John  H.  Baokes  and  John  Griffin, 

Vice-Changellors. 


George  P.  Kroecker  et  al. 

V, 

The  Camden  Coke  Company. 

[Decided  Octx>ber  31st,  1913.] 

1.  Any  business,  however  lawful,  which  causes  annoyance  that  ma- 
terially interferes  with  the  ordinary  comfort,  physically,  of  human  exist- 
ence is  a  nuisance  that  should  be  restrained. 
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2.  The  operation  of  a  coke  manufacturing  plant  in  such  manner  that 
smoke  is  almost  incessantly  emitted  from  one  or  more  of  the  ovens,  day 
and  night,  and  clouds  of  dust  ore  created  by  the  unceasing  activity  of  a 
steam  bucket  dipping  up  and  dumping  down  soft  coal  and  coke,  both-  day 
and  night,  materially  interferes  with  the  comfort  of  human  existence  in 
the  neighborhood,  and  is  a  nuisance  as  to  owners  or  occupiers  of  prop- 
erty in  the  neighborhood. 

3.  The  operation  of  a  coke  manufacturing  plant  in  such  manner  as  to 
emit  fumes  and  vapors  which,  under  certain  conditions  of  the  atmosphere, 
caused  such  an  unpleasant  odor  that  those  residing  in  the  neighborhood 
felt  constrained  to  keep  their  windows  closed  is  a  nuisance,  and  should 
be  enjoined  at  the  instance  of  owners  or  occupiers  of  property  in  the 
neighborhood. 

4.  Where  a.  bill  to  enjoin*  a  nuisance  alleged  that  loud  and  disturbing 
noises  were  caused  by  the  operation  of  a  imrticular  machine,  but  it  also 
contained  a  prayer  for  general  relief,  and  the  proof  for  both  parties 
covered  all  noises  caused  by  the  operation  of  defendant's  plant,  they 
would  all  be  given  consideration. 

5.  Temporary  inconvenience  from  noises  caused  by  an  occupier  or 
owner  of  land  in  the  execution  of  lawful  works  in  the  ordinary  use  of 
the  land  is  not  ground  for  an  injunction. 

6.  The  operation  of  a  coke  manufacturing  plant  in  such  manner  as  to 
cause  noises  day  and  night,  which  disturbed  and  deprived  those  living  in 
the  neighborhood  of  their  sleep,  was  a  nuisance,  and  the  manufacturer 
would  be  enjoined  from  so  operating  his  i>lant  during  the  night  time. 

7.  Things  offensive  to  persons  generally  are  a  nuisance,  although  not 
unpleasant  or  disagreeable  to  some  persons  because  of  their  habits  and 
occupations. 

8.  The  right  to  relief  against  a  private  nuisance  cannot  be  defeated 
by  partially  abating  the  nuisance  pending  a  suit  for  relief. 

9.  Parties  entitled  to  an  injunction  against  a  nuisance  will  not  be  left 
to  their  remedy  at  law  for  damages. 


On  final  hearing  on  pleadings  and  proofs. 
J/r.  John  L.  Semple,  for  the  complainants. 
Mr.  Edward  A,  'Armstrong,  for  the  defendant. 

Walker,  CHANOELLon. 

This  is  a  bill  filed  by  George  P.  Kroecker  and  George  W.  Tucker, 
of  the  city  of  Camden,  as  complainants,  on  behalf  of  themselves 
and  numerous  other  ref^i dents  and  property  owners  of  said 
city,  among  whom  are  those  whose  affidavits  are  annexed  to  the 
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bill,  to  enjoin  the  defendant,  the  Camden  C^oke  Company,  from 
operating  its  works  in  said  city  in  such  a  manner  as  to  produce 
smoke,  cinders,  gases,  soot,  dirt,  tar,  odors  and  vapors  oifensive 
and  injurious  to  the  health  and  comfort  of  the  complpinants  and 
their  families,  and  to  the  depreciation  of  their  real  estate. 

The  complainant  George  P.  Kroecker,  before  and  at  the  time 
of  the  committing  of  the  grievances  in  the  bill  mentioned  was, 
and  still  is,  the  owner  and  occupier  of  a  hotel  and  saloon  with  a 
dwelling-house  attached,  on  the  easterly  side  of  Front  street,  in 
the  city  of  Camden,  where  he  carried  on  the  business  of  a  hotel 
and  saloon  keeper.  He  was  also  the  owner  of  several  other 
dwelling-houses  in  the  same  immediate  neighborhood.  The  com- 
plainant George  W.  Tucker,  and  the  other  complainants,  were 
also  then  owners  or  occupiers  of  houses  and  lands  in  the  same 
immediate  neighborhood.  The  defendant,  the  Camden  Coke 
Company,  was  incorporated  for  the  purpose  of  carrying  on  the 
business  of  the  manufacturing  and  selling  of  coke,  made  from 
bituminous  coal,  by  the  Otto-Hoffman  coke  oven  process,  or 
otherwise,  and  the  sale  of  all  other  by-products  thereof,  such  as 
tar,  ammonia  and  gas,  and  then  carried  on  the  business  at  a 
manufactory  in  a  more  or  less  densely  peopled  section  of  tlie 
city,  situate  on  the  westerly  side  of  Front  street,  directly  oppo- 

isite  the  premises  of  the  complainant  George  P.  Kroecker,  on  a 
tract  of  Jand  owned  by  the  defendant,  abutting  on  Front  street, 
bounded  by  the  Delaware  river.  Walnut  street,  Front  street  and 
the  property  of  the  Atlantic  City  Railroad  Company,  comprising 
an  area  of  upwards  of  a  city  block. 

The  main  issues  raised  by  the  pleadings  are : 
K  Whether  or  not  before,  and  at  the  time  of  the  filing  of  the 

\  bill,  the  defendant  caused  to  issue  and  proceed  from  its  manu- 

facturing plant  oifensive,  noxious,  unwholesome  smoke,  cinders, 
gases,  soot,  dirt,  tar,  odors  and  vapors,  which  spread  and  dif- 
fused themselves  into,  over  and  upon  the  complainants'  premises, 
houses,  places  of  business  and  lands,  and  impregnated  and  cor- 
rupted the  air  in  and  about  the  same,  and  settled  and  were  de- 
posited in  and  upon  the  said  premises,  respectively;  and  caused 
such  loud  noises  to  issue  and  proceed  therefrom  as  to  destroy 
their  sleep. 
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The  plant  of  the  defendant  company  is  used  for  the  making 
of  foundry  and  domestic  coke,  and  gas  for  the  supply  of  Cam- 
den and  thirty-three  other  muncipalities  named  in  the  answer, 
scattered  over  a  considerable  portion  of  this  state  extending  as 
far  sonth  as  Woodbury,  and  as  far  north  as  Plainfield  and  Rari- 
tan,  and  also  in  manufacturing  and  selling  the  by-products 
mentioned. 

The  plant  at  first  consisted  of  one  hundred,  but  afterwards 
was  increased  to  one  hundred  and  fifty,  Otto-Hoffman  by-pro- 
duct coke  ovens,  the  roofs  of  which  are  on  a  level  with  the 
second  stories  of  the  surrounding  houses,  together  with  the  neces- 
sary apparatus  for  charging  the  ovens  with  coal,  and  discharg- 
ing them,  consisting  of  three  machines  commonly  called 
"pushers,"  and  three  machines  conmionly  called  ^larries"  for 
carrying  the  coal :  also  in  conjunction  with  these  ovens  there  is 
a  coal  storage  bin,  called  a  Berquist  coal  bunker,  of  a  capacity 
of  fifteen  hundred  tons,  with  the  necessary  coal  handling  ap- 
paratus for  delivering  the  coal  into  the  bunker  either  from  the 
boats  which  bring  it.  or  from  the  ground,  as  the  case  may  be; 
and  the  bunker  is  provided  with  a  cnislier  for  crushing  the 
lumps  of  coal  and  eoke. 

The  coal  when  brought  to  the  plant  is  imloaded  from  the  boats 
by  means  of  what  is  known  as  the  clam-automatic  bucket,  having 
a  capacity  of  a  ton  and  a  half,  which  drops  into  the  boat,  takes 
the  coal  up  automatically,  and  hoists  it  up  and  delivers  it  into 
the  bunker  or  on  to  a  coal  storage  pile  near  the  river,  and  is 
operated  by  steam  power;  and  in  the  same  manner  the  coal  is 
loaded  from  the  storage  pile  into  the  bunker  and  unloaded  into 
the  larries  when  required  for  the  ovens;  and  likewise  in  the 
same  manner  the  coke  is  loaded  into  the  bunker  and-  discharged 
therefrom  on  the  coke  storage  pile  bordering  on  Front  street 

The  method  of  operating  the  ovens  is  as  follows: 

The  coal  is  taken  from  the  coal  bunker  into  a  larry,  being  a 
mechanical  carrier,  and  is  transported  over  the  tops  of  the  ovens 
to  the  ovens  which  it  is  desired  to  charge.  Each  of  these  ovens 
is  fit-ted  with  six  caps  or  charging  holes,  and  there  are  six  cor- 
responding outlets  in  the  larry ;  the  larry  being  brought  over  the 
oven  to  be  charged,  the  caps  are  removed  and  the  coal  is  dis- 
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charged  into  the  oven  by  means  of  the  operator  on  the  larry 
raising  a  lever  opening  all  six  shoots  at  one  time.  The  average 
charge  of  these  ovens  is  about  seven  and  three-tenths  tons  of 
coal.  As  soon  as  the  coal  is  charged  into  the  oven  a  mechanical 
leveling  machine  is  operated  from  the  side  to  level  the  coal  in 
the  oven. 

During  the  time  these  caps  are  removed  and  the  oven  is  being 
charged  and  leveled,  some  of  the  resulting  gas,  of  necessity,  is 
dissipated  in  the  air. 

The  coal,  when  once  placed  in  these  ovens,  is  kept  there  for  at 
least  twenty-four  hours,  and  during  all  that  tinue  no  gas  can 
escape  into  the  atmosphere.  The  process  of  charging  and  level- 
ing an  oven  consumes,  on  an  average,  about  five  minutes,  but  it 
is  not  done  in  each  oven  oftener  than  once  in  twenty-four  hours. 

In  the  manufacture  of  such  gas  at  this  plant  there  is  used,  on 
an  average,  about  nine  hundred  tons  of  bituminous  coal  each 
day,  and  the  plant  is  in  continuous  operation,  day  and  night, 
every  day  in  the  year. 

Upon  the  plant  there  is  stored  considerable  bituminous  coal 
in  greater  or  less  quantities,  but  at  no  time  exceeding  more  than 
fourteen  days'  supply,  which  would  be  about  twelve  thousand 
six  hunderd  tons. 

This  coke  plant  was  started  in  operation  in  the  year  of  1903 
and  has  been  in  continuous  operation  ever  since. 

The  courts  of  this  state  have  frequently  exercised  their  re- 
straining power  against  persons  so  using  their  property  as  un- 
reasonably to  interfere  with  the  property  and  personal 'rights  of 
others,  so  that  the  principles  of  law  and  equity  which  must 
govern  this  case  have  been  fully  considered  and  are  well  settled. 

In  the  case  of  Cleveland  v.  Citizens  Oas  Light  Co,,  20  N,  J. 
Eq.  (5  C,  E.  Or.)  201,  a  suit  for  injunction  to  restrain  the  de- 
fendants from  erecting  or  carrying  on  their  gas  works.  Chan- 
cellor Zabriskie  (on  p,  205)  declared  the  principle  to  be  that: 

^'Any  business,  however  lawful,  which  causes  annoyances  that 
materially  interfere  with  the  ordinary  comfort,  physically,  of 
human  existence,  is  a  nuisance  that  should  be  restrained;  and 
smoke,  noise,  and  bad  odors,  even  when  not  injurious  to  health, 
may  render  a  dwelling  so  uncomfortable  as  to  drive  from  it 
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any  one  not  compelled  by  poverty  to  remain.  Unpleasant  odors, 
from  the  very  constitution  of  our  nature,  render  us  uncomfort- 
able, and  when  continued  or  repeated,  make  life  uncomfortable. 
To  live  comfortably  is  the  chief  and  most  reasonable  object  of 
men  in  acquiring  property  as  the  means  of  attaining  it;  and 
any  interference  with  our  neighbor  in  the  comfortable  enjoyment 
of  life  is  a  wrong  which  the  law  will  redress.  The  only  ques- 
tion is  what  amounts  to  that  discomfort  from  which  the  law  will 
protect." 

And  in  describing  the  criterion  for  determining  whether  or 
not  a  particular  use  of  property  is  a  nuisance,  he  further  said : 

"The  discomforts  must  be  physical,  not  such  as  depend  upon 
taste  or  imagination.  But  whatever  is  offensive  physically  to 
the  senses,  and  by  such  offensiveness  makes  life  uncomfortable, 
is  a  nuisance;  and  it  is  not  the  less  so,  because  there  may  be 
persons  whose  habits  and  occupations  have  brought  them  to  en- 
dure the  same  annoyances  without  discomfort.  Other  persons 
or  classes  of  persons  whose  senses  have  not  been  so  hardened,  and 
who,  by  their  education  and  habits  of  life,  retain  the  sensitive- 
ness of  their  natural  organization,  are  entitled  to  enjoy  life  in 
comfort  as  they  are  constituted.  The  law  knows  no  distinction 
of  classes,  and  will  protect  any  citizen  or  class  of  citizens,  from 
wrongs  and  grievances  that  might  |)erhaps  be  borne  by  others 
without  suffering  or  much  inconvenience.  *  *  ♦  This,  then, 
is  the  question  before  me:  whether  tlie  proposed  works  of  the 
defendants  would  produce  such  annoyance  as  would  render  such 
families,  ^composed  of  women  and  children,  as  well  as  men,  un- 
comfortable; not  whether  men  accustomed  to  follow  their  oc- 
cupations in  places  where  they  are  surrounded,  and  unavoid- 
ably, by  much  that  is  offensive,  may  not  be  so  accustomed  to 
odors  of  like  nature  as  not  to  be  annoyed  by  these." 

In  Laird  v.  Atlantic  Coast  Sanitary  Co.,  7S  N.  J.  Eq,  (S 
Buch.)  Jf9,  which  was  a  bill  by  complainants,  as  residents  and 
owners  of  property,  to  abate  or  enjoin  a  nuisance  created  by 
noxious  odors  alleged  to  be  diffused  through  the  air,  partly  by 
means  of  smoke,  and  partly  in  the  ordinary  mode,  it  was  held 
that  the  operation  of  a  crematory  and  fertilizer  plant,  in  which 
ordinary  garbage  and  other  waste  matter  was  subjected  to  a 
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burning  process,  and  the  residue,  in  the  shape  of  ashes,  used 
in  connection  with  other  elements  to  make  a  fertilizer,  in  such 
a  manner  that,  under  cei^tain  conditions  of  the  atmosphere  and 
direction  of  the  wind,  the  smoke  arising  from  the  cremation, 
and  odor  due  to  the  method  of  handling  the  elements  of  the 
fertilizer,  compelled  those  residing  within  a  distance  of  from 
two  thousand  to  two  thousand  five  hundred  feet  to  keep  their 
windows  closed,  and  rendered  their  houses  uncomfortable  for 
habitation,  and  prevented  them  from  sitting  out  of  doors,  con- 
stituted a  nuisance. 

In  this  last-mentioned  suit,  in  considering  the  criterion  for 
determining  whether  or  not  the  particular  use  of  the  property 
was  a  nuisance.  Advisory  Master  Pitney  said  (at  p.  62) : 

"With  regard  to  the  character  for  offensiveness  and  the  in- 
tensity of  the  odor.  The  complainants  and  thoir  families  are 
not  over  sensitive  people,  but  plain,  ever-day  folk,  and  their 
evidence  must  be  considered  accordingly.  Their  evidence  was 
that  in  the  conditions  of  the  atmosphere  and  the  direction  of 
the  wind,  which  I  have  mentioned,  and  especially,  and  mainly  in 
warm  weather,  the  odor  was  very  unpleasant,  so  much  so  that 
they  felt  constrained  to  close  their  windows  and  keep  them 
closed.  They  were  rendered  uncomfortable,  both  at  their  meals 
and  when  sitting  in  their  houses  and  on  their  piazzas,  in  the 
summer  time.  This  situation  of  things  is  serious.  They  have 
the  right  to  liave  the  air  come  to  them  in  a  state  of  ordinary 
purity,  so  that  they  can  comfortably  enjoy,  during  the  hot 
months,  the  ordinary  currents  of  air.  In  all  these  cases  it  is  a 
question  of  degree.  In  this  case  the  evidence  satisfies  me  that 
the  degree  of  intensity  was  such  that  ordinary,  plain  people 
would  be  rendered  uncomfortable  by  it.*' 

In  Seligman  v.  Victor  Talking  Machine  Co,,  71  N.  J,  Eq,  (i 
Buck.)  697;  affirmed  in  72  N.  J.  Eq.  {2  Btich.)  946,  which  was 
a  suit  to  abate  a  nuisance  created  by  disturbing  noises  and 
vibrations,  where  the  plant  of  the  defendant  company  and  com- 
plainant's dwelling-houses  were  each  in  the  same  block  of  land 
in  the  city  of  Camden,  it  appeared  that  by  reason  of  a  new 
method  of  distributing  to  its  customers  the  records  used  in  the 
talking  machines,  the  defendant  was  compelled  at  certain  times 
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to  operate  its  machinery  continuously  from  six  o'clock  in  the 
morning  until  a  late  hour  at  night,  and  finally,  until  four  .o'clock 
in  the  morning.  It  was  the  noise  and  vibrations  from  this  ma- 
chinery of  which  complaint  was  made.  The  vibrations  were 
shown  to  be  of  about  the  same  character  and  intensity  as  those 
occasioned  in  the  same  building  by  the  passage  of  trolley  cars 
or  of  heavily-loaded  trucks,  the  only  difference  being  that  those 
occasioned  by  the  machinery  were  continuous.  There  Vice- 
Chancellor  Garrison  (at  p,  699)  said : 

*'I  am  satisfied  from  the  proofs  that,  so  far  as  making  of  noise 
or  the  causing  of  vibrations  are  concerned,  the  machinery  in 
this  factory  is  properly  installed  and  carefully  operated  and 
does  not  cause  any  more  noise  and  vibrations  than  usually  ac- 
company or  are  incident  to  the  operation  of  any  considerable 
amount  of  machinery  using  steam.  In  other  words,  I  think 
that  the  situation  is  that  of  an  ordinary  manufacturing  plant 
producing  the  ordinaiy  noises  of  such  an  establishment,  and  if 
it  were  operated  only  during  the  hours  of  the  day  when  such 
plants  are  cujstomarily  operated,  it  would  not  be  subject  to  re- 
straint upon  the  proofs  in  this  suit." 

The  vice-chancellor  then  states  the  case  with  respect  to  the 
criterion  for  determining  whether  or  not  the  particular  use  of 
the  ])roperty  he  was  then  considering  was  a  nuisance  with  re- 
spect to  noise,  thus: 

**This  raises  the  question  whether  a  manufacturing  establish- 
ment, which  has  come  into  a  city  block  theretofore  free  of  an- 
noying noises  and  vibrations,  may  operate  its  machinery  with 
the  usual  noise  and  vibration  accompanying  the  same,  during 
the  hours  of  the  night  usually  devoted  to  rest,  if  the  effect  of 
sueli  customary  noise  or  vibration  at  the  unusual  hour,  is  to  keep 
awake  those  dwelling  adjacent  to  the  plant?'' 

He  then  quoted  the  following  from  Vice- Chancellor  Pitney  in 
Gilbongh  v.  \Yest  Side  Amtisement  Co.,  6J^  N.  J.  Eq,  (19 
Did'.)  28: 

"So.  the  time  when  a  noise  is  made  is  also  to  be  taken  into 
account.  ^Mankind  needs  sleep  for  a  succession  of  several  hours 
once  in  every  twenty-four  hours,  and  nature  has  provided  a 
time  for  that  purpose,  to  wit,  the  night  time,  and  by  common 
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consent  of  civilized  man  the  night  is  devoted  to  rest  and  sleep, 
and  noises  which  would  not  be  adjudged  nuisances,  under  the 
circumstances,  if  made  in  the  daj-time,  will  be  declared  to  be 
nuisances  if  made  at  night,  during  the  hours  which  are  usually 
devoted  by  the  inhabitants  of  that  neighborhood  to  sleep.^' 

And  in  Seligman  v.  Victor  Talking  Machine  Co,,  supra  (at 
p.  700) y  Vice-Chancellor  Gan-ison  said: 

"It  is  not  disputed  in  the  case  at  bar  that  the  noises  and 
vibrations  complained  of  exist,  and  that  when  the  plant  was  in 
operation  at  night  they  seriously  affected  some  of  those  in  the 
neighborhood.  The  gravamen  of  the  defence  is  that  those  who 
were  thus  affected  were  persons  of  extraordinary  sensibility,  and 
were  not  such  as  the  law  would  protect  by  injunction  by  reason 
thereof.^' 

And  in  reply  to  this  argument  of  the  defence,  further  con- 
tinuing in  stating  the  standard  to  guide  the  court,  the  vice- 
chancellor  quoted  Chancellor  Zabriskie  in  Ross  v.  Butler,  19 
N,  J.  Eq,  {Jf  C.  E,  Gr.)  20Jf  (at  /?.  5.9.9),  as  follows: 

"The  law  takes  care  that  lawful  and  useful  business  shall  not 
be  put  a  stop  to  on  account  of  every  trifling  or  imaginary  an- 
noyance such  as  may  offend  the  taste  or  disturb  the  nerves  of  a 
fastidious  or  over-refined  person.  But,  on  the  other  hand,  it 
does  not  allow  anyone,  whatever  his  circumstances  or  condition 
may  be,  to  be  driven  from  his  home,  or.  to  be  compelled  to  live 
in  it  in  positive  discomfort,  although  caused  by  a  lawful  and 
useful  business  carried  on  in  his  vicinity.  The  maxim  sic  utere 
iuo  ut  alienum  non  laeda^  expressed  the  well-established  doc- 
trine of  the  law.  It  is  not  necessary,  to  constitute  a  nuisance, 
that  the  matter  complained  of  should  affect  the  health  or  do 
injury  to  material  property.  It  is  sufficient,  in  the  language 
of  Sir  Knight  Bruce,  if  it  is  ^an  inconvenience  materially  in- 
terfering with  the  ordinary  comfort,  physically,  of  human  ex- 
istence, not  merely  according  to  elegant  and  dainty  modes  and 
habits  of  living,  but  according  to  plain  and  sober  and  simple 
notions  among  the  English  people.^  *' 

And  disposing  of  the  case  then  before  him,  Vice-Chancellor 
Garrison  (at  p.  701)  said: 
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^'Confining  the  investigation  solely  to  the  witnesses  who  dwelt 
in  the  vicinity,  and  who  were  therefore  subject  to  annoyance  at 
night,  there  were  produced  by  the  complainant  five  witnesses, 
including  the  four  members  of  his  own  family,  who  dwelt  upon 
the  Market  street  side  of  the  block,  and  who  were  seriously  af- 
fected by  the  noises  and  vibrations  at  night  and  were  kept  awake 
thereby.  The  defendant  produced  nine  witnesses  from  the 
Market  street  front  of  the  block  who  testified  that  they  were 
not  annoyed  or  disturbed  by  the  night  operations.  From  the 
Second  street  side  of  the  block  the  complainant  and  defendant 
each  produced  two  witnesses,  those  for  the  complainant  testify- 
ing that  they  were  seriously  annoyed  and  kept  awake,  those  for 
the  defendant  testifying  that  they  were  not.  Three  witnesses 
were  produced  by  the  complainant  who  dwelt  in  adjoining  blocks 
and  who  testified  to  the  annoyances  occasioned  to  them  by  the 
noises  resulting  from  the  night  operation  of  the  plant." 

On  this  testimony  the  vice-chancellor  disposed  of  the  case, 
saying  in  commenting  on  the  testimony  (on  p,  70S) : 

"As  before  pointed  out,  the  complainant  and  his  family  de- 
scribed effects  produced  upon  them  by  the  annoyances  which  I 
cannot  help  but  believe  were  largely  mental  or  imaginary.  But 
this  does  not  in  any  way  militate  against  the  proven  fact  that 
the  annoyances  did  exist  and  keep  them  from  obtaining  rest, 
and  did  render  their  dwelling  practically  unfitted  as  a  place  for 
rest;  and,  as  previously  said,  the  charge  of  over  exaggeration 
which  properly  lies  against  the  complainant's  family  in  this 
respect,  does  not  at  all  apply  to  the  other  witnesses  produced 
by  the  complainant,  each  of  whom  was  affected  at  night  so  seri- 
ously as  to  disturb  his  rest.  The  fact  that  others,  either  be- 
cause they  were  differently  situated  with  respect  to  the  plant, 
or  differently  constituted  physically,  did  not  suffer  a  similar  an- 
noyance, does  not  deprive  the  complainant  of  his  right  to  re- 
hef." 

In  Eausch  v.  Glazer,  7 If  Atl.  Rep.  39,  which  was  a  nuisance 
ease  heard  before  me.  and  in  which  the  question  was  aS  to 
stenches  emanating  from  a  rendering  establishment,  I  took  oc- 
casion to  observe  that  the  nuisance  being  established  by  satis- 
factory testimony,  was  not  overcome  by  testimony  of  the  nega- 
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tive  kind;  that  testimony  of  some  of  the  neighbors  that  they 
were  not  annoyed,  did  not  disprove  that  the  complainant  and 
his  family  were  annoyed. 

In  Reilley  v.  Curley,  75  N,  J.  Eq.  (5  Buck.)  57,  which  was 
a  suit  to  abate  a  nuisance  created  by  noises  only,  in  speaking 
with  respect  to  the  principle  to  be  applied,  A^ice- Chancellor  Gar- 
rison quoted  Yice-Chancellor  Learning  in  First  M.  E,  Church 
of  Cape  May  v.  Cape  May  Grain  and  Coal  Co.,  73  N,  J,  Eq. 
(3  Bvch,)  257 y  then  recently  decided,  as  follows: 

'•IMiile  defendant  is  entitled  to  the  enjoyment  of  its  property 
m  the  pursuit  of  a  lawful  business,  that  business  must  be  con- 
ducted with  due  regard  to  the  well-recognized  rights  of  sur- 
rounding propert}^  owners.  When  such  business  becomes  cre- 
ative of  conditions  which  clearly  render  the  appropriate  en- 
joyment of  surrounding  properties  impossible,  the  rights  of 
others  are  invaded  and  equity  will  restrain  the  persistent  pursuit 
of  such  injury/' 

And  in  declaring  that  noise  alone  may  constitute  such  a  nui- 
sance as  to  subject  the  one  creating  the  same  to  restraint  in 
equity,  he  said : 

"Of  course,  the  character  and  volume  of  the  noise,  and  the 
lime  and  duration  of  its  occurrence,  and  the  place  where  it  oc- 
curs, and  the  surroundings  thereof,  are  the  important  and  de- 
terminative features. 

"This  case  also  reiterates  the  well-settled  principle  which  lies 
at  the  foundation  of  all  this  branch  of  the  law,  and  which  has 
been  heretofore  stated,  namely,  that  the  degree  of  personal  dis- 
comfort is  the  determinative  feature,  and  ^in  measuring  the  de- 
gree *  *  *  all  the  surrounding  circumstances  must  be 
taken  into  account  in  judging  whether  the  degree  is  of  sufficient 
importance  to  confer  a  right  of  action.' " 

In  the  English  courts  the  law  is  the  same  as  in  our  own  state, 
for  there,  smoke,  noise  and  smells  may  severally  constitute  a  nui- 
sance and  be  ground  for  an  action  for  damages  or  for  an  injunc- 
tion. Crump  v.  Lambert,  L.  E.  3  Eq.  409;  Sturges  v.  Bridg- 
man,  11  Ch.  Div.  852;  St,  Helen's  Smelting  Co.  v.  Tipping,  11 
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H.  L,  C.  642;  Walker  \.  Brewster,  L.  R.  5  Eq,  25;  Broder  v. 
Saillard,  2  Ch,  Div,  692;  Lambton  v.  Hellish  (1894),  S  Ck 
Div.  168, 

In  Lambton  v.  Mellish,  supra,  which  was  a  suit  for  an  injunc- 
tion to  abate  a  nuisance  arising  from  noise  caused  by  the  acts  of 
two  or  more  persons,  it  was  held  that  such  acts,  taken  together, 
may  constitute  such  a  nuisance  that  the  court  will  restrain  them 
all  from  doing  the  acts  constituting  tlie  nuisance,  although  the 
annoyance  occasioned  by  the  acts  of  any  one  of  them  if  taken 
alone,  would  not  amount  to  a  nuisance.  And  the  court  (at  p. 
165)  said  in  reply  to  the  argument  that  an  injunction  will  not 
be  granted  to  restrain  a  man  from  doing  that  which  is  lawful 
and  which,  if  taken  by  itself,  is  no  nuisance : 

"If  a  man  shoxfts  outside  a  house  for  most  of  the  day,  and 
another  man,  who  is  his  rival,  *  *  *  does  the  same,  has  the 
inhabitant  of  the  house  no  remedy  ?  It  is  said  that  that  is  only 
so  much  the  worse  for  the  inhabitant.  On  the  ground  of  com- 
mon sense  it  must  be  the  other  way.  Each  of  the  men  is  making 
a  noise  and  each  is  adding  his  quantum  until  the  whole  consti- 
tutes a  nuisance.  *  *  *  In  my  opinion,  each  is  separately 
liable,  and  I  think  it  would  be  contrary  to  gocd  sense,  and,  in- 
deed, contrary  to  law,  to  liold  otherwise.  It  would  be  contrary 
to  common  sense  that  the  inhabitants  of  the  house  should  be  left 
without  remedy  at  law." 

And  in  Skirges  v.  Bridgman,  supra,  tlie  plaintiff  was  a  phy- 
sician, and  his  house  was  on  Wimpole  street,  and  the  defendant 
was  a  confectioner  in  large  business  on  the  same  street,  and  his 
kitchen  was  at  the  back  of  his  house  and  stood  on  ground  which 
abutted  on  the  garden  of  the  physician.  The  defendant  used  a 
pestle  and  mortar  in  his  back  prernises,  and  the  noise  and  vibra- 
tion for  more  than  twenty  years  were  not  felt  as  a  nuisance,  and 
were  not  complained  of.  But  afterwards,  the  plaintiff  erected  a 
consulting-room  at  the  end  of  his  garden  and  tlien  the  noise  and 
vibration  became  a  nuisance  to  liim.  He  accordingly  brought 
an  action  for  an  injunction.  Beld  (affirming  the  decision  of 
Jessel,  M.  H.).  that  the  defendant  had  not  acquired  a  right  to 
an  easement  of  making  a  noise  and  vibration,  and  the  injunction 
was  accordingly  granted. 
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When  the  cai?e  was  before  Jessel,  ^I.  R. — 11  Ch.  Div.  (at  p. 
85i)—he  said : 

"I  think  this  is  a  clear  case  for  the  plaintiff.  There  is  really 
no  dispute  as  to  this  being  a  nuisance;  in  fact,  tlit  evidence  is 
all  one  way,  and,  as  has  been  often  said  in  these  cases,  the  plaint- 
iff is  not  bound  to  go  on  bringing  actions  for  damages  every  day, 
when  he  is  entitled  to  an  injunction.'' 

In  Cnimp  v.  Lamhort,  supra,  the  plaintiff  was  the  occupier 
and  the  owner  of  a  house  in  Walsall,  in  Staffordshire,  and  com- 
plained that  the  defendants  had  recently  erected  an  iron  factory 
adjoining  his  ground,  the  smoke,  noise  and  effluvia  proceeding 
from  which  occasioned  a  nuisance  which  he  applied  to  the  court 
to  abate,  and  Lord  Komilly,  who  was  the  master  of  the  rolls — 
L  B.  S  Eq,  (at  p,  ^i^)— said: 

^  consider  it  to  be  established  by  numerous  decisions  that 
smoke,  unaccompanied  with  noise  or  noxious  vapor,  that  noise 
alone,  that  offensive  vapors  alone,  although  not  injurious  to 
health,  may  severally  constitute  a  nuisance  to  the  owner  of  ad- 
joining or  neighboring  property;  that  if  they  do  so,  substantial 
damages  may  be  recovered  at  law,  and  that  this  court,  if  applied 
to,  will  restrain  the  continuance  of  the  nuisance  by  injunction 
in  all  cases  where  substantial  damages  could  be  recovered." 

And  in  the  same  case  (at  p.  ilS),  he  said: 

'The  real  question  in  all  the  cases  is  the  question  of  fact,  viz., 
whether  the  annoyance  is  such  as  materially  to  interfere  with  the 
ordinary  comfort  of  human  existence.  The  evidence  shows,  as 
indeed  might  have  been  expected  from  a  house  situated  within 
the  town  of  Walsall,  although  at  the  extremity  of  the  town,  that 
before  the  defendants  erected  their  present  works,  a  great  deal 
of  smoke  and  some  noise  occasionally  affected  the  plaintiffs 
property,  and  that  more  or  less  of  smoke  is  constantly  m  the 
neighborhood,  arising  from  factories  which  have  existed  for  more 
than  twenty  years;  but  after  giving  full  consideration  to  all 
the  evidence  on  this  subject,  I  am  opinion  that  the  smoke  of 
the  defendant's  factory  has  produced  a  completely  new  state  of 
things  as  regards  the  ])laintifFs  house  and  grounds,  and  that  the 
smoke  and  noise  materially  interfere  with  the  comfort  of  human 
existence  in  the  plaintiff's  house  and  grounds.    Indeed,  I  think 
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the  evidence  overpowering  on  this  point,  and  that  it  is  not  really 
touched  by  the  evidence  adduced  by  the  defendants.'' 

And  he  ordered  (at  p,  JflJf) : 

"An  injunction  to  restrain  the  defendants,  their  servants, 
v^orkmen  and  agents  from  allowing  smoke  and  effluvia  to  issue 
from  their  said  factory  so  as  to  occasion  nuisance,  disturbance 
and  annoyance  to  the  plaintiff,  as  owner  or  occupier  of  the  tene- 
ment in  the  bill  mentioned;  and  a  similar  injunction  to  restrain 
the  defendants,  their  servants,  workmen  and  agents  from 
making,  or  causing  to  be  made,  noises  in  the  factory,  so  as  to 
occasion  nuisance,  disturbance  and  annoyance  to  the  plaintiflE, 
as  the  owner  or  occupier  of  the  said  messuage  in  the  bill  men- 
tioned." 

By  the  proofs  in  the  case  at  bar  the  various  grounds  for 
equitable  interference  put  in  issue  by  the  pleadings,  are  nar- 
rowed to  three,  and  may  be  stated  under  the  following  heads — 
first,  a  nuisance  said  to  be  occasioned  by  smoke,  cinders,  soot 
and  dirt;  second,  a  nuisance  said  to  be  occasioned  by  offensive 
smells  and  vapors,  and  third,  a  nuisance  said  to  be  occasioned  by 
noisy  manufacturing. 

For  the  sake  of  convenience,  I  will  consider  the  proofs  under 
the  same  three  heads,  to  the  end  that  there  may  be  a  separate 
adjudication  on  each  particular  thing  or  group  of  things  said  to 
have  occasioned  a  nuisance. 

First.  Before  further  considering  the  proofs  with  regard  to  a 
nuisance  said  to  have  been  occasioned  by  smoke,  cinders,  soot 
and  dirt,  the  source  or  origin  of  the  smoke  (t.  e.,  from  what  part 
of  the  defendant's  plant  it  was  emitted)  will  be  referred  to,  in 
view  of  the  state  of  the  evidence  on  that  branch  of  the  contro- 
versy, and  also  the  terms  "cinders,"  "soot"  and  "dirt"  will  be 
more  accurately  ascertained  with  respect  to  the  source  whence 
they  originated. 

A  fact  put  in  issue  was  whether  or  not  any  smoke  was  emitted 
from  the  defendant's  five  smokestacks,  and  considerable  testi- 
mony was  taken  upon  this  subject.  But  I  find  upon  the  uncon- 
tradicted evidence  of  the  defendant  that  it  used  a  smokeless  fuel 
under  its  boilers  and  coke  ovens,  and  that,  in  consequence,  the 
smoke  emitted  from  these  smokestacks  was  so  inconsiderable  in 
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amount  as  not  to  be  worthy  of  consideration,  and  it  will  not  in- 
fluence my  determination  on  this  subject.  And  I  further  find 
that  the  terms  "cinders,"  "soot''  and  "dirt"  in  the  pleading  and 
proofs  mentioned,  consist  of  small  portions  or  minute  pai*ticles 
of  coal  dust  and  coke  dust. 

The  proofs  are  quite  convincing  that  before  and  at  the  time 
of  the  filing  of  the  bill,  and  afterwards  down  to  the  time  of  the 
completing  of  the  taking  of  the  testimony,  the  defendant  gene- 
rated large  quantities  of  coal  dust  and  coke  dust  by  means  of 
the  coal  handling  apparatus  with  which  the  coal  bunker  is  pro- 
vided, during  the  handling  of  the  coal  and  coke,  from  the  time 
the  coal  was  discharged  from  the  boats  on  to  the  storage  pile  by 
the  river,  down  to  the  time  of  the  discharge  of  the  coke  from  the 
coal  bunker  on  to  the  coke  storage  pile  along  Front  street,  oppo- 
site the  saloon  of  the  complainant  George  P.  Kroecker;  that 
the  defendant  caused  to  be  emitted  large  quantities  of  smoke 
from  its  ovens  during  the  charging  of  the  ovens  with  coal,  and 
that  this  mingled  smoke,  coal  dust  and  coke  dust,  was  carried 
by  the  wind  great  distances  over  a  large  section  of  the  city  of 
Camden,  spreading  and  diffusing  into  the  houses  and  places  of 
business  of  the  complainants  and  others,  within  the  circle  upon 
which  it  fell,  and  over  their  back  and  side  yards  and  grounds, 
and  that  thereby  the  complainants'  houses  were  made  dirty  and 
uncomfortable  to  live  in,  and  their  furniture  and  house  furnish- 
ings were  damaged  and  injured. 

On  the  evidence,  the  pollution  of  the  atmosphere  and  the 
magnitude  of  that  pollution  from  this  source,  are  not  open  to 
dispute. 

I  shall  not  attempt  to  summarize  or  give  the  details  of  the 
complainants'  thirty-two  witnesses  on  this  subject,  inasmuch  as 
their  testimony  is  substantially  uncontradicted,  but  will  merely 
refer  to  the  testimony  of  two  or  three  of  their  witnesses  for  the 
sake  of  illustration,  one  of  them  being  the  complainant  George 
P.  Kroecker,  who  is  perhaps  one  of  the  worst  sufferers,  if  not 
the  very  worst  sufferer,  from  the  matters  considered  under  this 
head.  He  testified  that  he  had  seen  pedestrians,  passing  along 
Front  street,  who  were  obliged  to  turn  and  go  the  other  way 
instead  of  passing  the  defendant's  works,  owing  to  the  dirt  and 
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dust,  when  the  wind  was  blowing  in  a  certain  direction;  that 
the  defendant's  operations  would  cause  cinders  and  dust  to  come 
into  his  house,  when  the  coal  bunker  and  its  accompanying  coal 
handling  apparatus  was  sieving  coke  in  front  of  his  property; 
that  he  had  seen  the  smoke  so  bad  that  one  could  not  see  across 
the  street;  that  it  had  been  so  thick  that  one  could  not  even 
see  across  a  room;  that  when  the  defendant  was  discharging 
soft  coal  from  the  boats  on  the  river,  if  the  wind  was  strong 
from  that  quarter,  it  took  the  dirt  all  over  town;  and  that 
twelve  hours  after  a  fall  of  snow  he  had  seen  the  snow  in  the 
neighborhood  of  the  defen<Jant's  works  covered  with  such  a  thick 
crust  of  cinders,  black  and  gritty,  that  he  could  not  see  the 
snow. 

Harry  Charman,  a  witness  on  behalf  of  the  complainaots, 
testified  as  follows: 

*^Last  September  (t.  e.,  September,  1910)  I  was  standing  (in 
Mr.  Kroecker's  doorway)  watching  them  load  coke  in  a  coal 
car  and  the  wind  was  blowing  right  directly  from  the  plant, 
and  great  volumes  of  fine  grit  from  the  coke,  as  they  dumped 
it  from  the  bucket  to  the  car,  would  come  over  and  go  into  his 
place ;  and  while  I  was  there  he  wiped  his  bar  oflE  during  the 
time  they  were  loading  this  car,  which  I  think  consumed  twenty 
minutes,  he  wiped  his  bar  off  ten  or  fifteen  times;  you  could 
write  your  name  on  his  bar  two  minutes  after  he  wiped  it  off. 
The  engineer  who  was  operating  the  steam  shovel  when  he  would 
empty  the  bucket,  would  have  to  run  to  get  under  a  cover,  imder 
a  screen  or  a  canvas  that  was  right  in  front  of  the  cap,  be- 
tween the  cap  and  the  machine  of  the  car,  and  wait  until  this 
volume  of  dirt  and  dust  passed  by,  before  he  could  go  out  and 
operate  his  engine." 

August  Freitag,  another  witness fcf or  the  complainants,  testi- 
fied that  he  was  a  baker,  and  that  in  serving  bread  early  in  the 
morning  in  the  neighborhood  of  the  coke  works,  many  a  time  he 
could  not  keep  his  eyes  open  owing  to  the  soot  and  small  cinders 
fl}ing  in  his  face  coming  from  the  coke  plant  and  ovens,  and 
he  has  seen  it  so  bad  that  even  a  horse  would  not  face  it,  but 
the  horse  would  deliberately  turn  around  and  could  not  stand  the 
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soot  and  stuff  that  came  in  his  face,  the  whole  air  seeming  to  be 
full  of  soot. 

This  testimony  serves  to  indicate  the  originating  points  in 
the  defendant's  works  from  which  the  things  complained  of 
emanate,  and  also  to  indicate  the  sphere  of  their  distribution, 
and  also  the  degree  of  intensity  of  the  discomfort  caused  thereby. 

In  attempting  to  break  the  force  of  the  complainants'  testi- 
mony under  this  head,  the  defendant  introduced  the  testimony 
of  its  general  manager,  and  assistant  general  manager  and  super- 
intendent, with  respect  to  the  construction  of  screens  after  the 
commencement  of  this  Suit,  one  along  Front  street,  opposite  the 
saloon  of  the  complainant  George  P.  Kroecker,  and  another  on 
the  coal  bunker,  which  testimony  I  will  set  forth  verbatim  be- 
cause of  its  importance  in  explaining  the  actual  nuisance  I  am 
now  considering. 

(Here  follows  evidence  omitted  by  direction  of  the  chan- 
cellor.) 

But  such  testimony,  instead  of  overcoming  the  force  of  the 
complainants'  testimony  has,  I  think,  exactly  the  opposite  ef- 
fect. 

The  situation  presented  by  the  proofs  resembles  that  before 
the  Xew  York  court  of  appeals  in  City  of  Rochester  v.  Macau- 
ley-Fien'Co,  (1910),  109  N,  Y  207,  211,  involving  smoke  alone, 
where  that  court  said : 

"The  emission  of  smoke  from  a  chimney  when  it  includes  dust, 
soot  and  cinders  to  such  an  extent  that  it  is  rendered  very  dark 
or  black,  must  materially  affect  the  purity  of  the  atmosphere 
surrounding  the  place  where  it  is  so  emitted.  The  pervading 
substances  in  the  smoke  necessarily  darken  the  color  in  pro- 
portion with  the  amount  thereof.  As  soon  as  the  impelling 
force  is  removed  such  substances  obey  the  law  of  gravity  and 
fall  upon  the  adjoining  property.  In  a  city  or  closely  populated 
community,  where  persons  and  property  cannot  be  removed 
from  the  effects  of  the  disagreeable  contamination,  it  not  only 
pollutes  the  air  that  must  be  breathed,  but  it  mars  the  appear- 
ance, destroys  the  cleanliness,  and  affects  the  value  of  the  prop- 
erty within  the  circle  upon  which  such  substances  from  the 
smoke  so  fall.     The  extent  of  the  injury  is  a  matter  to  be 


Digitized  by  VjOOQIC 


390  CASES  m  CHANCERY,  1913. 


Kroecker  v.  Camden  Coke  Co.  82  Eq. 


established  by  evidence,  to  include  all  the  facts  and  circum- 
stances relating  to  it,  although  doubtless  it  is  a  matter  of  com- 
mon hnowledge  of  which  the  courts  may  take  judicial  notice 
that  some  injury  must  result  from  suhstance-laden  smoke  per- 
vading the  atmosphere  in  which  persons  and  property  neces- 
sarily remain,** 

It  was  attempted  to  be  shown  by  the  defendant  in  this  case 
that  there  was  more  or  less  of  smoke  arising  from  other  factories 
and  from  locomotives  in  the  same  neighborhood  where  complain- 
ants live,  but  after  giving  full  consideration  to  all  the  evidence 
on  this  subject,  and  having  regard  to  the  smoke  almost  inces- 
santly emitted  from  one  or  more  of  the  defendants  one  hun- 
dred and  fifty  coke  ovens,  day  and  night,  and  especially  having 
regard  to  the  unceasing  activit}'  of  the  steam  bucket  dipping  up 
and  dumping  down  soft  coal  and  coke,  a  ton  and  a  half  at  a 
time,  each  time  creating  a  cloud  of  dust,  day  and  night,  as  well 
as  considering  the  enormous  quantity  of  coal  and  coke  thus 
handled  every  twenty-four  hours,  I  am  of  opinion  that  the 
smoke  from  the  defendant's  ovens  taken  with  the  coal  dust  and 
coke  dust  produced  by  this  coal  handling  apparatus,  created  a 
completely  new  state  of  things,  as  regards  the  complainants' 
premises,  and  that  such  smoke  and  dust  materially  interferes 
with  the  comfort  of  human  existence  in  the  complainants' 
houses,  and,  as  seen  in  Crump  v.  Lambert,  supra,  these  are 
separately  actionable. 

I  conclude,  therefore,  that  at  the  time  of  the  filing  of  the 
bill,  and  before  and  afterwards  down  to  the  completion  of  the 
taking  of  the  testimony,  the  defendant's  works  in  this  aspect  of 
the  case,  that  is,  with  respect  to  smoke,  cinders,  soot  and  dirt 
occasioned  a  nuisance  of  which  each  one  of  the  complainants, 
being  an  owner  or  occupier  of  property  in  that  neighborhood, 
has  a  right  to  complain,  and  from  which  they  and  each  of  them 
have  a  right  to  relief  in  this  court. 

Second.  With  respect  to  a  nuisance  alleged  to  have  been  cre- 
ated by  gases,  offensive  odors,  smells  and  vapors,  it  is  not  de- 
nied, but  it  is  admitted  by  the  answer,  that  during  the  time  the 
six  caps  fitted  for  the  charging  holes  of  each  oven  are  removed, 
and  the  ovens  are  being  charged  and  leveled,  some  destructive 
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distillation  of  the  coal  is  going  on,  and  that  during  this  period 
the  resulting  gases  from  this  destructive  distillation  must  of 
necessity  be  dissipated  in  the  air. 

These  ovens  are  located  immediately  in  front  of  the  dwellings 
of  some,  and  immediately  in  the  rear  of  the  houses  of  others, 
of  the  complainants. 

Passing  on  to  the  defendant's  testimony  on  this  subject  as 
given  by  its  four  most  intelligent  witnesses,  all  of  them  experi- 
enced gas  engineers,  namely,  the  general  manager,  assistant  gen- 
eral manager,  superintendent  and  assistant  superintendent,  with 
a  view  of  ascertaining  the  length  of  the  period  of  time  this  dis- 
charging in  the  air  goes  on,  and  the  resulting  effect: 

(Here  follows  evidence  omitted  by  direction  of  the  chan- 
cellor.) 

Up  to  this  point,  aside  from  the  admissions  in  the  answer, 
and  the  implications  to  be  drawn  from  the  large  number  of 
ovens  operated  continuously,  night  and  day,  with  respect  to 
gases  escaping  during  the  charging  of  the  ovens,  no  clear  view 
is  given  with  regard  to  the  character  and  intensity  of  the  odors 
of  which  complaint  is  made. 

But  the  complainants  and  their  witnesses  (numbering  in  all 
thirty-two,  five  of  whom  are  physicians  and  members  of  the 
board  of  health)  describe  in  unmistakable  terms  the  physical 
effects  of  these  fumes  and  vapors  generated  by  the  defendant's 
plant,  upon  those  who  inhale  them,  not  only  such  as  are  emitted 
during  the  charging  of  the  ovens,  but  also  at  other  times. 

Their  evidence  was  that  in  certain  conditions  of  the  atmos- 
phere and  especially  when  the  wind  was  from  the  northwest  or 
river  side  of  the  defendant's  works,  and  in  the  warm  weather 
when  windows  and  doors  are  kept  open,  the  odor  was  very  un- 
pleasant, so  much  so,  that  they  felt  constrained  to  close  their 
windows  and  keep  them  closed.  This  situation  is  serious.  The 
complainants  have  the  right  to  have  the  air  come  to  them  in  a 
state  of  ordinary  purity  so  that  they  may  comfortably  enjoy  it. 

On  the  evidence,  the  pollution  of  the  air  from  this  source,  and 
the  magnitude  of  that  pollution  is  not  open  to  dispute. 

Without  any  attempt  to  go  into  details  immaterial  to  the  suit, 
it  is  proper  to  add,  that  T  am  satisfied,  by  a  preponderance 
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of  evidence,  that  the  defendant's  works  as  they  were  eon- 
ducted  in  the  year  1910,  both  before  and  at  the  time  of  the 
filing  of  the  bill  and  afterwards,  created  a  nuisance  witli  re- 
spect to  gases,  smells  and  odors,  of  which  each  one  of  the  com- 
plainants, being  an  owner  or  occupier  of  property  in  that  vicin- 
ity, ]ias  a  right  to  complain,  and  from  which  they  all  have  a 
right  to  be  relieved  and  protected  by  this  court. 

Third,  Another  of  the  allegations  of  the  bill  is  that  the  de- 
fendant has  in  its  service  a  large  machine  known  as  an  "electric 
pusher''  connecting  with  the  coke  ovens,  which  at  frequent  in- 
tervals, both  day  and  night,  makes  loud  noises,  which  are  a 
nuisance  to  the  complainants  and  the  neighborhood,  and  which 
disturbs  and  deprives  them  of  their  sleep.  But  the  proofs  taken 
by  both  parties  extended  beyond  the  noise  resulting  from  the 
operation  of  this  pusher,  and  comprehended  all  noises  generally, 
caused  by  operating  the  defendant's  works.  Accordingly,  in- 
asmuch as  the  bill  prays  for  general  relief,  and  the  parties  have 
thus  acted,  I  will  also  deal  with  the  case  in  this  aspect,  as  they 
themselves  have  done,  distinguishing  such  noises  as  are  merely 
temporary  and  occasional,  from  those  which  are  permanent  and 
enduring. 

.  For  temporary  inconvenience  from  noises  caused  by  an  oc- 
cupier or  owner  of  land  in  the  execution  of  lawful  works  in  the 
ordinarv'  user  of  the  land,  are  not  ground  for  an  injunction. 
Harrison  v.  Souihirwrh  ^Yaier  Co.  (ISOl),  2  Oh.  Div,  Ji09, 

On  this  subject  the  defendant's  testimony  throws  considerable 
liglit,  l)oth  from  the  implications  to  be  drawn  from  the  magni- 
tude of  the  apparatus  in  j)rosecuting  defendant's  work,  and  the 
improvements  made  by  the  defendant  in  this  respect  since  the 
commencement  of  this  suit.  Assistant  General  Manager  Em- 
shaw,  who  has  been  with  tlie  defendant  upwards  of  five  years, 
testified  as  follows: 

(Here  follows  evidence  omitted  by  direction  of  the  chan- 
cellor.) 

This  testimony  of  witnesses  on  behalf  of  the  defendant  on  the 
subject  of  nuisance  created  by  noise  emanating  from  the  de- 
fendant's works  indicates  that  considerable  noise  is  there  created, 
and,  read  in  connection  with  the  testimony  of  the  complainants* 
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witnesses  who  say  that  these  noises  keep  them  awake  at  night, 
shows  that  an  appreciable  amount  of  noise,  far  too  much,  es- 
pecially at  night,  creates  a  nuisance  in  the  neighborhood  which 
the  law  will  redress. 

On  the  evidence  upon  tlie  subject  of  noises,  1  am  satisfied  that 
those  described  as  explosions  were  temporary  and  occasional, 
and  had  ceased  long  before  this  suit  was  commenced.  But  with 
respect  to  those  noises  of  a  perjnanent  (character,  and  the  in- 
tensity thereof,  there  is  practically  no  dispute  of  the  complain- 
ants' testimony,  especially  concerning  the  extent  and  effect  of  the 
noise  created  by  the  defendant's  operations  of  the  machines 
called  pushers,  motors  and  the  steam  bucket. 

The  testimony  of  the  complainants  and  numerous  witnesses 
called  on  their  behalf,  who  all  dwell  in  the  neighborhood,  is,  that 
the  noises  proceeding  from  these  sources  interrupt  and  disturb 
their  sleep,  practically  rendering  it  impossible  to  sleep  in  the 
neighborhood,  as  already  remarked. 

I  will  not  go  further  into  details  beyond  saying  that  I  am 
satisfied  by  a  great  preponderance  of  evidence,  that  such  noises 
occasioned  by  the  pushers,  motors  and  steam  coal  bucket  are  so 
considerable  as  to  make  out  a  case  within  the  requirements  of 
ReUley  v.  Curley  and  Seligman  v.  Victor  Talhing  Machine  Co,, 
supra. 

My  conclusion  is,  with  respect  to  noises  of  such  a  character 
and  intensity  as  to  disturb  and  deprive  the  complainants  of  their 
sleep  during  the  night,  that  the  defendant's  woiks  as  they  were 
conducted  both  before  and  at  the  time  of  the  filing  of  the  bill, 
and  afterwards  until  the  completion  of  the  testimony,  created  a 
nuisance  of  which  all  the  complainants  being  owners  or  occupiers 
of  property  in  that  neighborhood  have  a  right  to  complain  and 
to  be  relieved  by  this  court. 

I  have  had  much  hesitancy  on  the  subject  of  injunction  on  ac- 
count of  noise  in  view  of  the  damage  of  a  possible  stop  to  the 
defendant's  business,  if  this  plant  be  altogether  restrained  from 
operating  after  a  certain  hour  at  night,  and  until  a  certain  hour 
in  the  morning,  as  was  done  in  Seligman  v.  Victor  Talking  Ma- 
chine Co.,  supra,  where  the  defendant  was  restrained  from  op- 
era tin«:  its  machinery  "after  the  hour  of  ten-thirty  p.  m.  and 
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from  commencing  the  operation  of  the  same  prior  to  six-lhirty 
A.  M./^  but  after  careful  consideration.  I  have  concluded  that 
the  complainants  have  a  richt  to  have  the  defendant  restrained 
from  so  operating  its  pushers,  motors,  coal  bucket  or  other  ma- 
chines upon  the  premises  in  question  between  those  hours  as  to 
cause  noise  of  sufficient  intensity  to  penetrate  the  houses  of  the 
complainants  and  destroy  or  disturb  the  sleep  of  those  dwelling 
therein  during  that  portion  of  the  night. 

The  defendant  sought  to  escape  from  the  effect  of  the  com- 
plainants' testimony  by  introducing  testimony  to  the  effect  that 
these  things  charged  to  be  a  nuisance,  were  not  at  all  unpleasant 
or  disagreeable  to  other  persons.  But  such  testimony  on  the 
part  of  the  defendant  utterly  ignores  the  rule,  that  the  charge 
of  a  nuisance,  if  it  be  of  things  offensive  to  persons  generally, 
cannot  be  escaped  by  showing  that  to  some  persons  such  things 
are  not  at  all  unpleasant  or  disagreeable,  and  such  testimony 
is  wholly  opposed  to  the  criterion  established  in  Cleveland  v. 
OUizens  Gas  Light  Co.,  supra,  where  it  is  said  that  the  thing 
charged  to  be  a  nuisance  **is  not  the  less  so,  because  there  may  be 
persons  whose  habits  and  occupations  have  brought  them  to  en- 
dure the  same  annoyances  without  discomfort,"  and  which  was 
acted  on  in  Laird  v.  Atlantic  Coast  Sanitary  Co,,  Ross  v.  Butler, 
Seligman  v.  Victor  TalMng  Machine  Co.  and  Rausch  v.  Qlazer, 
supra. 

Again,  the  defendant  sought  to  escape  from  the  acts  com- 
plained of  by  the  so-called  improvements  made  pending  this 
suit.  But  the  rule  on  this  subject  is  that  when  one  who  is  en- 
titled to  relief  in  equity  against  a  private  nuisance  files  a  bill  to 
enjoin  the  same,  the  defendant  cannot,  by  partially  abating  the 
nuisance  pending  the  suit,  defeat  the  complainant's  right  to 
that  complete  redress  to  which  he  was  entitled  when  he  sought 
his  remedy.  Carlisle  v.  Cooper,  21  N.  J.  Eq,  (6  C,  E,  Or.)  576; 
affirming  19  N,  J.  Eq,  (4  C.  E.  Gr.)  257. 

It  was  argued  that  this  court  ought  not  to  maintain  jurisdic- 
tion, but  leave  the  complainants  to  their  remedy  at  law.  But, 
as  was  said  by  the  master  of  the  rolls  in  Sturges  v.  Bridgman, 
supra,  "the  plaintiff  is  not  bound  to  go  on  bringing  actions  for 
damages  every  day,  when  he  is  entitled  to  an  injunction." 
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The  defence  of  laches  has  not  been  set  up  by  the  defendant  in 
its  answer,  and  it  could  not  have  been  set  up  with  success,  as  was 
de<dded  in  Tjaird  v.  Atlantic  Coast  Sanitary  Co.,  supra,  in  view 
of  the  proceedings  by  the  complainants  before  the  board  of 
health. 

The  decree  will  be  that  immediately  before  and  at  the  time  of 
the  filing  of  the  bill,  the  defendant's  works  were  so  conducted 
as  to  create  and  maintain  a  nuisance  as  to  each  and  every  one 
of  the  complainants,  being  owner  or  occupier  of  a  tenement  in  the 
bill  mentioned  or  referred  to,  and  that  the  defendant,  its  ser- 
vants, workmen  and  agents  be  restrained  by  injunction  from 
allowing  smoke,  coal  dust,  coke  dust,  gases  or  vapors  to  be 
emitted  or  escape  from  its  works  so  as  to  occasion  a  nuisance, 
disturbance  or  annoyance  to  the  complainants  or  any  or  either 
of  them,  as  owner  or  occupier  of  a  tenement ;  and  that  the  de- 
fendant, its  servants,  workmen  and  agents  be  also  restrained 
from  working  any  pusher,  motor  or  steam  bucket  and  machinery 
in  its  works  between  the  hours  of  half-past  ten  o'clock  p.  m.  and 
half-past  six  o'clock  a.  m.^o  as  to  occasion  a  nuisance,  disturb- 
ance or  annoyance  to  the  complainants,  or  any  or  either  of  them, 
as  owner  or  occupier. 

The  complainants  are  entitled  to  their  costs. 


Henry  P.  Dunham 

V, 

Bertha  Florence  Dunham. 
[Decided  December  16th,  1913.] 

1.  A  pending  divorce  suit  abates  upon  the  death  of  either  party,  with- 
out surviving  interest  in  anyone,  and  therefore  it  cannot  be  revived. 

2.  A  decree  fUii  of  diviorce  may  not  be  made  absolute,  and  the  marriage 
between  the  parties  cannot  be  dissolved,  by  a  final  decree  made  after  the 
death  of  one  or  the  other  of  them. 


Digitized  by  VjOOQIC 


396  CASES  IX  CHAXCERY,  1913. 


Dunham  v.  Duaham.  ,  82  Eg. 


3.  If  a  final  decree  of  divorce  be  inadvertently  entered  after  the  death 
of  either  party  to  a  suit  for  divorce,  it  will  be  vacated,  set  aside  and  for 
nothing  bolden. 

4.  That  a  divorce  suit  abated  by  the  death  of  petitioner  before  entry  of 
final  decree,  did  not  authorize  the  dismissal,  on  application  of  defendant, 
of  the  original  petition  for  divorce. 


On  petition  to  vacate  final  decree  of  divorce. 

J/r,Vc<r>\  James  &  Malcolm  6.  Buchanan,  for  the  defendant 
and  present  petitioner. 

WaLKKR^   CHANCia.LOIi. 

Til  is  was  a  snit  for  divorce  on  the  ground  of  the  wife's  adul- 
tery. She  was  personally  served  with  process  of  citation,  but 
failed  to  answer  and  defend,  and  the  cause  was  referred  to  a 
si)ecial  master  to  take  proofs.  TJie  master  reported  and  recom- 
mended the  granting  of  a  decree  of  divorce  according  to  the 
prayer  of  the  petition.  On  October  3d,  1912,  a  decree  nm  was 
entered  in  which  it  was  adjudged  that  the  petitioner,  Henrv  P. 
Dunham,  and  the  defendant^  Bertha  Florence  Dunham,  ^^e  di- 
vorced from  the  bond  of  matrimony  for  the  cause  aforesaid,  and 
the  said  parties,  and  each  of  them,  l)e  freed  and  discharged  from 
the  oliligations  thereof,  unless  sutficient  cause  be  shown  to  the 
court  wliy  this  decree  should  not  be  made  absolute,  within  six 
months  from  the  date  hereof." 

On  April  4th,  1913,  no  cause  being  shown  or  appearing  to  the 
contrary,  a  final  decree  of  divorce  wa^  made  and  filed  in  the 
cause,  wliich  adjudged  that  tlie  decree  nisi  be  made  absolute  and 
that  the  parties,  petitioner  and  defendant,  be  divorced  from  the 
bonds  of  matrimony  and  the  marriage  between  them  dissolved 
accordingly  and  each  of  tliem  freed  and  discharged  from  the  ob- 
ligations thereof. 

On  November  28th,  1913,  the  defendant,  by  the  name  of  Ber- 
tha Florence  (Dunham)  Myers,  filed  a  petition  herein  in  which 
she  alleged  that  she  is  the  wife  of  Allan  0.  Myers,  having  been 
married  to  him  on  N"ovem))er  2d,  1912;  that  previous  thereto 
and  until  the  death  of  Henry  P.  Dunham,  the  original  petitioner 
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in  this  cause,  she  was  his  wife  and  the  defendant  in  this  cause. 
Her  petition  then  recites  the  nialcing  of  the  decree  nisi  on  Octo- 
ber 3d,  1912,  and  avers  that  the  next  day,  October  4th,  1912,  the 
petitioner,  Henry  P.  Dunham,  died  in  the  city  and  county  of 
New  York;  that  notwithstanding  his  death  a  final  decree  of 
divorce  in  his  favor  against  her  was  entered  in  ihis  court  in  this 
cause  on  April  4th,  1913.  Her  prayer  is  that  the  death  of  the 
original  petitioner  be  suggested  upon  the  record,  the  final  decree 
of  divorce  vacated  and  the  petition  therefor  dismissed.  Annexed 
to  her  petition  is  a  copy  of  the  will  of  Henry  P.  Dunham,  filed 
and  propounded  for  probate  in  the  oflSce  of  the  surrogate  of  New 
York  county,  and  proof  of  tlie  death  of  Dunliam  on  the  date 
mentioned. 

On  filing  the  defendant's  petition  an  order  was  made  that  the 
solicitor  of  the  original  petitioner,  Henry  P.  Dunham,  and  also 
the  persons  named  as  executrix  and  executor  of  the  paper-writ- 
ing propounded  for  probate  as  the  last  will  and  testament  of 
Dunham  in  New  York,  and  also  his  heirs  and  next  of  kin,  nam- 
ing them,  appear  and  show  cause  before  the  chancellor,  on  a  day 
therein  mentioned,  why  the  prayer  of  the  petition  should  not  be 
granted.  Service  upon  the  respondents,  in  the  manner  directed 
by  the  order  to  show  cause,  was  made,  but  on  the  return  day  none 
of  the  respondents  appeared,  except  the  late  petitioner's  solicitor, 
who  (no  longer  representing  his  deceased  client)  suggested, 
amicns  curice,  that  a  final  decree  of  divorce  had  relation  back  to 
the  decree  nisi,  and  cited  Prole  v.  Soady,  L.  E,  S  Ch,  App.  220, 
as  authority. 

It  cannot  be  denied  but  that  Prole  v.  Soady,  supra,  is  an  au- 
thority for  the  assertion  that  a  firial  decree  of  divorce,  following 
and  based  upon  a  decree  nisi,  when  made,  relates  back  to,  and 
takes  effect  as  and  from,  the  date  of  the  decree  nisi.  But  that 
case  is  no  authority  for  entering  a  final  decree  of  divorce  after 
the  death  of  one  of  the  parties  to  the  suit  because  of  the  fact  that 
a  decree  nisi  had  been  made  during  their  joint  lives.  The  adju- 
dications which  T  have  examined  are  all  to  the  contrary.  In 
the  later  English  case  of  Norman  v.  Villars,  2  Ex.  Div.  359, 
Lord-Justice  Bret,  referring  to  Prole  v.  Soady,  remarked  that 
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the  decree  relates  back  to  the  decree  nisi  only  when  the  latter  is 
made  absolute. 

In  Cha^e  v.  Welster,  ^6  N.  E,  Rep,  705,  it  was  held  by  the 
supreme  judicial  court  of  Massachusetts  that  a  decree  of  divorce 
nisi  does  not  dissolve  the  marriage  and  that  the  death  of  either 
party  before  it  has  been  made  absolute,  and  before  the  time  when 
it  can  be  made  absolute,  puts  an  end  to  the  suit.  In  the  inaJtter 
of  CrandcUh  196  N.  Y.  127,  the  New  York  court  of  appeal  held 
that  an  interlocutory  judgment  for  divorce  does  not  dissolve  the 
marriage  but  contemplates  and  provides  for  a  final  judgment 
which  shall  accomplish  that  result;  that  an  action  for  divorce 
is  of  a  personal  nature  which,  in  the  absence  of  statutory  pro- 
vision, abates  with  the  death  of  the  party  bringing  it;  that  the 
provision  for  the  entry  of  final  judgment  on  the  death  of  a  party 
after  interlocutory  judgment  provided  in  the  code  of  civil  pro- 
cedure, applies  only  to  actions  which  do  not  abate  by  death. 

In  Hunt  V.  Hunt,  75  Misc.  Rep,  {N,  Y,)  209,  the  supreme 
court  of  that  state  held  that  an  action  for  an  absolute  divorce  is 
a  personal  one  and  abates  upon  the  death  of  the  plaintiff.  In 
that  case  a  motion  to  vacate  a  final  judgment  of  divorce,  and 
for  a  new  trial  upon  the  ground  of  newly-discovered  evidence 
made  by  the  defeated  party  after  the  death  of  the  successful  one, 
was  denied  for  want  of  power  and  not  in  the  exercise  of  discre- 
tion, the  cause  having  abated  by  the  death  of  one  of  the  parties. 

In  Bryon  v.  Bryon,  ISU  N,  Y,  App,  Div,  820,  the  court  held 
that  the  provision  of  the  New  York  code  of  civil  procedure  for 
the  automatic  entry  of  final  judgment  in  the  names  of  the  origi- 
nal parties  where  one  dies  after  the  entry  of  an  interlocutory 
judgment,  applies  exclusively  to  cases  in  which  the  cause  of  ac- 
tion survives;  that  an  action  for  divorce  does  not  survive  the 
death  of  a  party,  and  that  if  one  dies  after  the  entry  of  the  in- 
terlocutory decree,  the  final  decree  thereafter  entered  is  unwar- 
ranted, extra-judicial  and  ineffective;  that  nothing  short  of  a 
final  decree  divorcing  the  parties  deprives  the  wife  of  dower ;  an 
interlocutory  judgment  or  proof  of  adultery  is  not  sufficient. 

The  law  in  this  state  is  different,  and  adultery  on  the  part  of 
the  wife  in  certain  cases  at  least  will  bar  her  dower.  See  the 
Dower  act.    Comp.  Slat.  p.  ^01,8  %%  H,  15. 
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It  should  be  remarked  that  the  original  petitioner's  solicitor 
did  not  move  the  court  for  the  entry  of  the  final  decree  in  this 
case,  and,  therefore,  no  blame  attaches  to  him  in  that  respect. 
Although  section  21  of  tbe  Divorce  act  of  1907  provides  that  a 
decree  nisi  shall  become  absolute  after  the  expiration  of  six 
months  from  the  entr}'  tliereof  and  that  a  final  and  absolute  de- 
cree shall  then  be  entered  upon  application  to  the  court  by  the 
petitioner  unless  prior  to  that  time  cause  be  shown  to  the  con- 
trary, the  practice  was  adopted,  when  the  act  went  into  effect, 
of  entering  final  decrees  of  divorce  at  the  expiration  of  six 
months  after  the  entry  of  the  decrees  nisi,  as  though  on  motion 
therefor,  because  it  was  thought  that  the  public  interests  would 
thereby  better  be  conserved  than  to  await  application  by  solici- 
tors, which,  if  tardily  made,  in  some  cases  would  embarrass 
clients,  for,  as  is  well  known,  the  laity  regard  a  decree  nisi  as 
becoming  absolute  at  the  end  of  six  months  and  are  generally 
unaware  that  the  decree  has  to  be  confirmed  and  made  absolute 
by  the  actual  entry  of  a  final  decree. 

One  test  as  to  the  count's  power  to  enter  a  fiual  decree  in  a 
divorce  case  after  the  death  of  one  of  the  parties,  is  this:  Does 
the  cause  of  action  survive?  If  so,  it  must  survive  to  some  other 
party  as  a  representative  of  the  deceased,  who  could,  by  appro- 
priate proceedings,  cause  it  to  be  revived.  Now,  it  is  certain 
that  every  cause  abates  by  the  death  of  one  or  other  of  the  par- 
ties, and  that  it  can  be  further  proceeded  with  only  upon  re- 
vivor. And,  certainly,  in  a  divorce  case  the  cause  of  action 
cannot  survive  to  any  third  party.  That  it  abates  without  sur- 
viving interest  in  anyone,  and  that,  therefore,  it  cannot  be 
revived,  must  be  apparent  when  we  consider  that  parties  are 
married  only  until  death  do  them  part  or  their  marriage  be  dis- 
solved b)''  a  decree  of  divorce.  If,  therefore,  a  marriage  be 
already  dissolved  by  the  death  of  one  of  the  parties  there  is  left 
no  marriage  relation  or  status  of  marriage  upon  which  a  decree 
of  divorce  could  operate,  and  a  pending  divorce  suit  abates  with- 
out surviving  interest  or  right  of  revivor  in  anyone.  This  point 
was  expressly  decided  by  our  court  of  errors  and  appeals  in 
Seibert  v.  Seibert,  SO  A  il.  Eep,  555. 
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The  final  decree,  improvidently  entered  in  this  case,  will  be 
vacated,  set  aside  and  for  nothing  holden. 

The  present  petitioner  also  applies  to  dismiss  her  husband's 
petition  for  divorce,  but  cites  no  authority  for  such  a  step.  As 
T  understand  it,  wlien  a  suit  abates  the  record  remains  as  the 
parties  made  and  left  it.  The  application  to  dismiss  the  origi- 
nal petition  for  divorce  will  be  denied. 


(trace  M.  Porter 

V, 

Frank  Hantkey  Porter. 

[Decided  December  16th,  1913.] 


A  desertion  can  only  be  regarded  as  continued  within  the  meaning  of 
section  31  of  the  Divorce  act  (P.  L.  1907  p,  48S)  if  the  deserting  party 
shall  have  been  under  Testraint  either  by  due  process  of  law  or  his  yoI- 
untary  act;  insanity  not  being  a  voluntary  act,  but  an  affliction  re- 
garded as  an  act  of  God,  incarceration,  by  reason  of  insanity,  does  not 
fall  within  the  letter  or  the  spirit  of  the  section. 


On  petition  for  divorce.    On  exceptions  to  master's  report. 
Mr,  J,  Lffferts  Conard,  for  the  exceptant. 

Walker,  Chancellor. 

This  was  a  divorce  case  in  which  the  petitioner  charged  the 
defendant  with  willful,  continued  and  obstinate  desertion,  and 
prayed  a  divorce  a  vinculo  matrimonii  accordingly.  The  de- 
fendant was  served  with  process  of  citation  and  a  copy -of  the 
petition.  At  the  time  of  such  service  he  was  confined  in  the 
New  Jersey  state  hospital  at  Trenton  as  an  insane  person,  and 
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the  clerk  of  this  court  was  thereafter  appointed  guardian  ad 
litem  for  him  in  this  cause.  The  matter  was  referred  to  Richard 
C.  Chamberlain,  Esquire,  one  of  the  special  masters  of  this 
court,  to  take  depositions  and  other  evidence  and  report  thereon. 
This  he  did  under  date  of  November  5th,  1913,  and,  among 
other  things,  reported  ai?  follows: 

"And  I  find  and  report  that  the  petitioner  and  the  defendant 
cohabited  after  their  said  marriage  until  the  25th  day  of  August, 
A.  D.  1900,  and  that  on  said  last-mentioned  date  the  defendant 
left  the  petitioner  and  has  never  since  that  date  returned  to  her, 
offered  to  provide  a  home  for  her  or  contributed  to  her  support. 

"And  I  find  and  report  that  on  the  15th  day  of  March,  a.  d. 
1901,  the  defendant  was  incarcerated  in  the  New  Jersey  state 
hospital  for  the  insane,  and  was  confined  in  that  hospital  con- 
tinuously from  that  date  until  after  the  filing  of  the  petition 
in  this  cause;  that  the  statutory  period  of  desertion  in  this 
state,  as  declared  in  MyUs  v.  Myles,  77  N.  J.  Eq,  (7  Buck,) 
265y  is  the  two  years  immediately  preceding  the  filing  of  the 
bill  or  petition,  and  that  during  the  whole  of  such  period  the 
defendant  was  confined  in  the  New  Jersey  state  hospital  for  the 
insane  at  Trenton,  in  this  state. 

"In  Pile  V.  Pile,  H  Ky.  SOS,  it  was  held  that  'invohmtary 
absence  while  confined  in  an  insane  asylum  is  not  desertion.' 

*The  New  Hampshire  statute  provides  'abandonment  to  con- 
stitute a  cause  of  divorce,  must  continue  for  three  years  to- 
gether' {Picb.  Stat.  ch.  175  §  5),  and  in  that  state  the  supreme 
court  held  that  'the  time  during  which  the  defendant  has  been 
insane  cannot  be  included  in  computing  the  statutory  period. 
But  for  her  insanity,  it  may  be  that  she  would  have  repented  and 
returned  to  her  husband.'  Storrs  v.  Siorrs  {N.  H.,  189i),  H 
Atl.  Rep,  672. 

"And  in  Matchin  v.  Maicliin,  6  Pa,  St,  3S2,  it  was  held  that 
'general  insanity  is  a  full  defence  for  all  acts  which  by  the 
statute  are  grounds  of  gi-anting  divorce.  In  regard  to  severity 
and  desertion  there  could  be  no  question.  There  is  wanting  the 
consenting  will  which  is  indispensable  to  give  the  acts  the  quality 
either  of  severity  or  desertion.' 

26 
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''Under  'An  act  providing  for  divorce  and  for  decrees  of 
nullity  of  marriage,  and  for  alimony  and  the  maintenance  of 
children  (Revision  of  1907)/  P.  L,  1907  p,  Jf7Jf,  divorces  from 
the  bond  of  matrimony  may  be  decreed  for  'willful,  continued 
and  obstinate  desertion  for  the  term  of  two  years.' 

"And  section  31  of  the  same  act  provides: 

"  *WilIful  and  obstinate  desertion  sliaU  be  regarded,  held  and  construed 
to  be  "continued"  within  the  meaning  of  this  act,  notwithstanding  that 
after  such  desertion  has  or  shall  have  begun,  the  deserting  party  has  or 
shall  have  been  imprisoned  in  this  or  any  other  state  oar  country  upon 
conviction  by  due  process  of  law  for  a  crime,  misdemeanor  or  ofifence, 
not  political,  committed  in  this  or  any  other  state  or  country,  or  for  any 
other  reason,  shall  have  been  under  restraint,  either  by  due  process  of 
law  or  his  or  her  voluntary  act.' 

"If  this  section  applies  to  an  insai\e  defendant  charged  with 
desertion,  it  simply  declares  the  desertion  to  be  'continued/  not 
willful  and  obstinate  as  required  by  the  act;  the  desertion  to 
be  willful  requires  a  consenting  mind,  and  in  this  case  the  de- 
fendant is  and  was  for  more  than  two  years  immediately  pre- 
ceding the  filing  of  the  petition  an  insane  person  confined  in  an 
insane  asylum,  and  without  the  consenting  mind  necessary  to 
make  the  desertion  willful  and  obstinate,  and  in  consequence  I 
find  and  report  that  a  willful,  continued  and  obstinate  desertion 
for  the  teiTu  of  two  years  did  not  exist  at  the  time  of  the  filing 
of  the  petition. 

"And  J  accordingly  report  that  in  my  opinion  the  petitioner 
has  not  substantiated  the  truth  of  the  allegations  of  her  said  pe- 
tition, with  respect  to  the  cause  of  divorce,  and  is  not  entitled 
to  the  relief  prayed ;  and  T  do  recommend  that  the  petition  be 
dismissed." 

The  petitioner  excepts  to  the  master's  report,  first,  because  it 
appears  by  the  depositions  oflPered  by  the  petitioner  that  the 
defendant,  on  August  ?5th,  1900,  deserted  the  petitioner  within 
the  meaning  of  the  Divorce  act ;  second,  because  the  defendant's 
desertion  was  willfully  and  obstinately  begun,  and  so  continued 
by  virtue  of  the  operation  of  section  31  of  the  Divorce  act; 
third,  virtually  the  same  exception  as  the  second,  being  stated 
in  a  different  formula,  and  fourth,  that  the  master's  report  is 
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contrary  to  law  and  the  evidence,  and  that  the  petitioner  is 
entitled  to  the  relief  she  prayed  for,  and  that  the  master  should 
have  so  reported. 

My  examination  of  this  matter  has  led  me  to  the  conclusion 
that  the  master's  recommendation  is  correct,  and  the  excep- 
tions filed  to  his  report  will,  therefore,  be  overruled  and  the 
petition  dismissed,  for  the  reasons  stated  by  the  master,  except 
that  I  disagree  with  his  conclusion  that  the  provisions  of  sec- 
tion 31  of  the  Divorce  act  merely  operate  to  continue  a  deser- 
tion, not  making  its  continuance  willful  and  obstinate.  The 
section  mentioned  is  one  of  construction,  and  its  very  object  is 
to  make  a  desertion,  thereby  continued,  both  willful  and  ob- 
stinate during  its  continuation.  To  my  mind  the  section  (31) 
does  not  operate  at  all  upon  the  status  of  the  defendant  in  this 
case,  for  this  reason:  A  desertion  can  only  be  regarded  as 
"continued"  within  the  meaning  of  section  31  of  the  Divorce 
act  if  the  deserting  party  shall  have  been  under  restraint,  either 
by  due  process  of  law  or  his  voluntary  act.  Now,  insanity  is  not 
a  ''voluntary  act,^^  but  is  an  affliction  regarded  as  an  act  of 
God.  Incarceration,  therefore,  by  reason  of  insanity,  does  not 
fall  within  the  letter  or  the  spirit  of  the  section.  The  master 
holds  that  the  desertion  was  not  continued  in  a  legal  sense  after 
the  defendant  became  insane,  for  want  of  a  free  and  untram- 
meled  will,  which  alone  could  continue,  willfully  and  obsti- 
nately, a  desertion  already  willfully  begun.  This  I  affirm  to  be 
sound,  but  go  a  step  further,  and  say,  that  the  very  statutory 
provision  within  which  the  desertion  in  this  case  is  sought  to 
be  made  "continued,"  excludes  the  notion  that  it  was  con- 
tinued within  the  meaning  of  the  law,  because  the  act  which  in- 
duced the  restraint  of  the  defendant  and  made  his  absence  con- 
tinued in  fact,  was  entirely  involuntary  on  his  part. 
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Charles  Mitsch 

V. 

Edward  Owens  et  al. 

[Decided  December  27tli,  1913.] 

1.  Section  59  of  the  Tax  act  of  1903  (P.  L.  1909  p.  9H)  examined 
and  construed,  and  held  to  provide  for  strict  foreclosure  of  tfact  right  to 
redeem  and  not  foreclosure  and  sale  of  land  already  sold  for  taxes. 

2.  The  word  "redeem,"  as  used  in  the  Tbx  act  of  April  8th,  1903  (P.  L. 
1909  pp.  491 1  Jfii  §§  51,  59),  relative  to  redemption  £rom  tax  sale,  means 
"repurchase,"  which  can  be  made  only  by  a  person  interested  in  the  land 
sold. 

3.  In  the  construction  of  statutes,  other  statutes  in  pari  materia  most 
be  regarded,  and,  when  any  teim  used  in  the  statutes  is  ambiguous;  that 
meaning  will  be  given  to  it  in  which  it  was  used  in  former  legislation  on 
the  same  subject. 


On  application  for  decree  upon  bill  to  foreclose  the  right  to 
redeem  land  sold  for  taxes. 

Mr.  Walter  A.  Barrows,  for  the  complainant. 

Walker,  Chancellor. 

The  bill  in  this  cause  is  filed  to  foreclose  the  right  to  redeem 
certain  lands  in  the  township  of  Riverside,  Burlington  county, 
which  were  sold  for  taxes  under  and  pursuant  to  the  provisions 
of  an  act  entitled  "An  act  for  the  assessment  and  collection  of 
taxes/'    P.  L.  1903  p.  SH, 

The  section  of  the  act,  under  which  the  bill  is  filed,  in  terms 
permits  the  foreclosure  of  the  "right  to  redeem,^'  but  provides 
that  that  right  shall  continue  until  barred  by  "decree  of  sale,^' 
and  then  goes  on  to  make  further  provision  with  reference  to 
the  foreclosure  of  the  "right  to  redeem." 

The  sole  question  for  determination  is  whether  the  decree 
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should  be  one  of  strict  foreclosure,  so  called,  or  for  the  sale  of 
the  property  already  sold  for  taxes. 

In  order  to  hold  that  the  statute  means  strict  foreclosure  it 
will  be  necessary  to  excise  the  words  "of  sale"  out  of  the  clause 
which  reads  ^'decree  of  sale  of  the  court  of  chancery."  This  may 
be  done,  if  necessary,  to  give  effect  to  the  ascertained  intention 
of  the  legislature.  I  am  clearly  of  opinion  that  the  two  pre- 
scribed remedies  in  the  statute — that  is,  foreclosure  of  the 
"right  to  redeem"  and  "foreclosure  sale" — are  mutually  exclu- 
sive of  each  other,  and  that  one  must  overrule  the  other. 

The  pertinent  provisions  of  the  Tax  act  of  1903  (P.  L.  190S 
p.  SQJf)  are  portions  of  sections  57,  59,  which  read  as  follows: 

"57.  The  owner,  mortgagee,  occupant  or  other  person  ihaving  an  inter- 
est in  tlie  land  sold  for  taxes,  may  redeem  the  same  at  any  time  within 
two  years  from  the  date  of  sale,  or  at  any  time  thereafter  until  the  right 
to  redeem  haa  been  cut  off  in  the  manner  hereinafter  set  forth,  by  paying 
to  the  purchaser  or  his  legal  representative  or  assigns,  the  amount  oC 
purchase  money  shown  on  the  certificate  with  twelve  per  cent,  interest 
thereon,  together  with  such  other  fees  and  expenses  as  may  be  incurred 
by  the  purchaser  under  this  act,  and  the  purchaser  on  receiving  such  pay- 
ment, shall  restore  to  the  owner  said  lands  and  the  sale  shall  be  void.'* 
•  •«««••«« 

"59.  ♦  •  ♦  The  purchaser  or  his  assigns  may  in  addition  to  the 
foregoing  remedy  at  any  time  after  the  expiration  of  the  term  of  two 
years,  whether  notice  to  redeem  has  been  given  or  not,  file  a  bill  in  equity 
to  foreclose  the  right  of  redemption,  but  on  filing  such  bill  the  right  to 
redeem  shtdl  exist  and  continue  until  bairred  by  the  decree  of  sale  of 
die  court  of  chancery;  the  title  by  a  purchaser  at  a  tax  sale  shall  be 
void  at  the  expiration  of  twenty  years  from  the  date  of  the  tax  sale 
unless  the  purchaser  shall  before  the  expiration  of  that  term  enter  into 
actual  possession  of  the  land  purchased  or  foreclose  the  right  to  redeem 
the  same  by  notice  or  by  proceedings  in  equity  and  record  the  evidence 
thereof  as  above  prescribed." 

The  word  "'^redeem"  means  ^^repurchase."  Pace  v.  Bartles, 
Ifl  N.  J.  Eq,  (2  Dick.)  170,  It  is  perfectly  apparent  that  a 
repurchase  of  land  sold  for  faxes  can  be  made  only  by  the  owner 
or  other  person  having  an  interest  in  the  land,  and  not  by  a 
mere  stranger  at  a  judicial  sale.  It  is  true  that  the  interest  of 
the  purchaser  of  land  at  a  tax  sale  remains  a  mere  lien  on  the 
premises  during  the  period  within  which  redemption  is  allowed 
to  be  affected  (Burgin  v.  Rutherford,  56  N,  J.  Eq.  (11  DicJc.) 
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G66),  and  it  is  the  foreclosure  of  the  right  to  redeem  by  which 
the  owner's  estate  is  cut  off  and  extinguished  and  the  purchaser's 
lien  becomes  an  indefeasible  estate  in  him. 

In  Frazier  v.  Johnson,  Ory  N.  J.  Law  (S6  Vr.)  673,  the  right 
to  redeem  from  the  purchaser  of  a  tax  title  is  considered,  and 
(on  p.  675)  reference  is  made  to  the  ^'important  right  of  re- 
demption." It  will  be  seen  that  what  may  be  foreclosed  under 
the  Tax  act,  if  effect  is  to  be  given  to  the  expression  "foreclose 
the  right  to  redeem,"  is  that  very  right  itself — the  right  to  re- 
deem— ^nothing  more  and  nothing  less. 

In  Cadmus  v.  Bayonne,  61  N,  J,  Law  {82  Vr.)  49^,  it  was 
held  that  the  right  to  redeem  is  the  right  of  the  owner  and  that 
its  form  is  strictly  prescribed. 

If,  however,  a  sale  were  had  on  a  bill  to  foreclose  the  right  to 
redeem,  redemption,  in  effect,  might  be  made  by  one  of  the 
public — a  mere  stranger  to  the  title. 

In  my  judgment,  the  law  does  not  intend  to  make  provision 
that  a  total  stranger  may  deprive  the  purchaser  at  a  tax  sale 
of  his  right  to  perfect  his  title,  by  strict  foreclosure,  on  the  one 
hand,  or  usurp  the  owner's  right  to  redeem,  by  permitting  the 
land  to  be  bought  away  from  him,  on  the  other  hand. 

Section  57  of  the  act  provides  that  redemption  may  be  made 
by  payment  by  the  owner  to  tlie  purchaser,  and  section  59  that 
the  right  to  redeem  may  be  foreclosed.  If  foreclosure  means  the 
foreclosure  of  the  right  to  redeem,  the  provisions  are  har- 
monious. If  it  means  anotlier  sale  of  tlie  land  already  sold  for 
taxes,  they  are  inharmonious;  permitting  the  owner  to  redeem 
by  reimbursing  the  holder  of  the  tax  title  in  the  one  case,  and 
in  the  other  permitting  a  stranger  to  purchase  the  property 
away  from  both. 

Originally,  all  foieclosures  wore  of  the  strict  kind — that  is, 
the  decree  foreclosed  tlie  equity  ot  redemj)tion  of  the  mortgagor 
after  default  in  payment,  and  the  lands  tliereupon  became  the 
absolute  property  of  the  mortgagee.  The  sale  of  mortgaged 
premises,  on  foreclosure,  was  a  doctrine  invented  by  courts  of 
equity  in  order  to  do  justice  to  botli  mortgagor  and  mortgagee, 
giving  to  the  mortgagee,  out  of  the  proceeds  of  sale,  his  debt 
which  was  secured  upon  the  mortgaged  premises,  and  giving  to 
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the  mortgagor  the  surplus  money  remaining  after  the  satis- 
faction of  the  amount  due  the  mortgagee. 

The  right  of  redemption  of  mortgaged  premises  also  exists 
against  the  purchaser  at  foreclosure  sale  under  a  senior  encum- 
brance in  favor  of  a  junior  encumbrancer  who  has  been  omitted 
as  a  party  to  the  suit.  In  a  similar  situation  a  purchaser  at 
a  foreclosure  sale  may  anticipate  a  suit  for  redemption  by  a 
subsequent  encumbrancer,  and,  upon  bill  of  strict  foreclosure, 
may  require  the  latter  to  redeem  the  premises  by  paying  off  the 
prior  aicumbrance,  or  be  foreclosed  of  the  right  to  redeem. 

It  will  be  observed  that  the  initial  provision  of  section  59  of 
the  statute  under  consideration  is,  that  the  purchaser  at  a  tax 
sale  may  file  a  bill  in  equity  to  foreclose  the  right  of  redemp- 
tion. This,  standing  alone,  does  noc  authorize  a  decree  for  sale 
of  the  premises  purchased  at  a  tax  sale  for  the  purpose  of  rais- 
ing and  reimbursing  to  the  purchaser  the  amount  which  he  paid 
for  his  tax  title  to  the  land.  It  is  tnie  the  statute  then  proceeds 
to  enact  that  the  right  to  redeem  shall  exist  and  continue  until 
barred  by  the  decree  of  sale,  but  it  proceeds  further  to  make  pro- 
vision that  the  certificate  of  sale  shall  be  void  at  a  certain  time 
unless  the  purchaser  shall  enter  into  actual  possession  or  fore- 
close the  right  to  redeem. 

Now,  admittedly,  the  right  to  foreclose  the  right  to  redeem 
is  not  the  right  to  have  a  sale  of  the  premises  for  the  purpose  of 
obtaining  a  money  satisfaction  for  the  amount  paid  by  the  pur- 
chaser upon  acquiring  the  land  at  a  tax  sale;  and  the  question 
is,  how  shall  this  statute  be  constnied — that  is,  whether  it  pro- 
vides for  a  strict  foreclosure  or  foreclosure  and  sale.  Its  lan- 
guage is  inconsistent.  It  provides  directly  for  the  foreclosure 
of  the  right  to  redeem,  and  incidently  provides  that  that  right 
shall  not  be  extinguished  until  sale  on  foreclosure. 

In  Mendles  v.  Danish,  7Jf  N,  J.  Law  {Jf5  Vr.)  SSS,  the  su- 
preme court  held  that: 

"In  construing  a  statute,  where  ambiguity  exists  or  literal 
interpretation  may  lead  to  absurd  results,  resort  may  be  had  to 
the  principle  that  the  spirit  of  the  law  controls  the  letter." 

The  right  to  redeem  has  a  definite  and  conceded  meaning. 
Section  59  provides  for  two  methods  of  the  foreclosure  of  that 
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right,  one  by  written  notice  to  all  persons  interested  in  the  land 
that  unless  they  redeem  within  the  term  specified  their  right  of 
redemption  will  be  barred,  or,  whether  notice  to  redeem  has  been 
given  or  not,  the  purchaser  may  file  a  bill  in  equity  to  "fore- 
close the  right  of  redemption."  Here  are  two  methods  of  fore- 
closure, one  by  act  of  the  party  and  the  other  by  bill  in  equity. 
If  two  sorts  of  foreclosure  are  to  be  had  for  one  and  the  same 
thing,  namely,  a  barring  of  the  riglit  to  redeem  by  notice,  and 
a  sale  on  bill  in  equity,  the  result  will  l>e  incongruous,  if  not 
absurd. 

The  supreme  court,  in  Wcllnian  v.  Bergmann,  J^If  N.  J.  Law 
(15  Vr.)  ms,  held: 

^'Clear  and  unambiguous  expressions  of  intention,  in  a 
statute,  will  control  a  literal  interpretation  which  is  incon- 
sistent with  other  and  overruling  provisions  in  the  same 
statute." 

And  Mr.  Justice  Scudder,  speaking  for  the  court  (at  p.  616)  y 
said : 

"I  know  the  extreme  rehictance  with  which  courts  change 
words  found  in  a  statute,  but  where  it  becomes  necessary,  in  a 
case  like  this,  that  it  should  be  done,  ut  res  magis  valeat  quam 
pereat,  they  have  not  failed  to  do  what  the  legislature  obviously 
intended  to  do,  and  to  give  effect  to  their  purpose;  they  have 
not  allowed  the  mere  error  of  a  copyist  to  annul  a  beneficial 
statute.  This  is  not  guessing  at  legislative  intention,  in  opposi- 
tion to  the  words  they  have  used,  but  giving  effect  to  a  purpose 
so  manifest  that  no  one  can  doubt  it." 

If,  as  seen,  the  mere  error  of  a  copyist  shall  not  be  permitted 
to  annul  a  beneficial  statute,  so,  too,  I  take  it,  a  slip  of  the 
draftman's  pen  will  not  be  permitted  to  annul  or  vary  an  in- 
tended beneficial  provision  in  a  statute. 

It  is  perfectly  apparent  to  me  that  the  draftsman  of  the  Tax 
act  of  1903  had  in  mind  a  strict  foreclosure  of  the  right  to  re- 
deem when  he  wrote  into  section  59  the  provision  that  a  pur- 
chaser might  file  a  bill  in  equity  to  foreclose  the  right  of  re- 
demption; and  when  he  came  to  make  a  statement  about  the 
decree  on  foreclosure  the  tliougi^.l  of  a  sale  on  foreclosure  of  a 
mortgage  came  into  his  mind  and  ho  inadvertently  wrote  that 
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provision  (for  sale)  into  the  axjt.  But  that  he  intended  a  strict 
foreclosure  is  cpiite  evident,  from  the  subsequent  phrase  which 
he  used  in  the  same  section,  namely,  ^^foreclose  the  right  to  re- 
deem," and  it  is  significant  that  in  that  very  clause  he  writes 
^'foreclose  the  right  to  redeem  the  same  by  notice  or  by  proceed- 
ings in  equity"  That  in  that  expression  he  meant  the  same 
kind  of  foreclosure — ^that  is,  strict  foreclosure  of  the  right  of 
redemption,  I  have  no  doubt,  and  I  am  clearly  of  opinion  that 
the  same  intention  is  to  be  ascribed  to  the  legislature. 

In  36  Cyc.  1109,  it  is  stated  that  in  the  construction  of 
statutes : 

"Words  may  accordingly  be  rejected  and  others  substituted, 
even  though  the  effect  is  to  make  portions  of  the  statute  entirely 
inoperative." 

It  is  a  rule  that  in  the  construction  of  statutes,  other  statutes 
in  pari  materia  must  be  regarded,  and  when  a  term  or  phrase  used 
in  any  statute  is  ambiguous,  that  meaning  will  be  given  to  it  in 
which  it  was  used  in  former  legislation  on  the  same  subject 
{Siaie  v.  Qarthwaite,  2S  N.  J.  Law  (S  Zab.)  US),  and,  by 
analogy,  resort  may  be  had  in  this  case  to  the  language  of  the 
court  of  errors  and  appeals  in  Frazier  v.  Johnson,  supra  (at 
p.  67Jf)y  that  it  is  difficult  to  see  how  a  mere  occupant  having 
no  legal  or  equitable  interest  in  the  lands  sold,  can  find  any 
footing  io  redeem  from  the  purchaser  of  a  tax  title.  In  that 
case  (Frazier  v.  Johnson)  there  was  no  question  of  the  mean- 
ing of  a  decree  for  sale  on  foreclosure  of  the  right  to  redeem, 
as  in  this  case,  but  the  language  of  the  court  contains  a  very 
significant  definition  of  what  is  the  right  to  redeem.  The  sec- 
tion of  the  Tax  act  there  under  review  was  one  providing  for 
redemption ;  and,  it  is  to  be  observed,  that  the  court  in  constru- 
ing it,  scouted  the  idea  that  a  stranger  to  the  title  had  any  right 
to  redeem  from  the  purchaser  at  a  tax  sale. 

The  legislature,  of  course,  had  a  right,  if  it  chose,  to  provide 
for  a  sale  on  foreclosure  of  the  right  to  redeem,  and  if  it  had 
clearly  manifested  that  intention,  every  court  would  be  bound 
to  give  it  eflfect.  But,  when  foreclosure  of  the  right  to  redeem 
is  provided,  and  then  a  sale  on  foreclosure  of  the  right  to  re- 
deem, and  then  further  enactment  is  made  as  to  foreclosure  of 
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the  right  to  redeem,  all  in  the  same  section,  there  is  ambiguity, 
and  conflict,  and  contradiction  in  terms;  and  in  an  endeavor 
to  ascertain  the  tme  intent  and  meaning  of  the  legislature,  this 
court,  in  my  opinion,  has  the  right  to  give  the  words  "right  to 
redeem"  the  meaning  which  the  courts  have  heretofore  ascribed 
to  them,  namely,  the  right  of  the  owner  to  repurchase  the  land 
from  the  holder  of  the  tax  title. 

I  am  clearly  of  opinion  that  the  foreclosure  provided  in  sec- 
tion 59  of  the  Tax  act  of  1903  was  intended  by  the  legislature 
to  be  a  strict  foreclosure  of  the  right  to  redeem,  and  there  will 
be  a  decree  accordingly. 


Alice  McCloskey,  executrix  of  the  last  will  and  testament  of 
Ann  Maguire, 


James  J.  Bowden. 


Alice  McCloskey,  executrix  of  the  last  will  and  testament  of 
Ann  Maguire, 


James  J.  Bowden,  individuallv,  and  as  executor  of  the  last  will 
and  testament  of  Alice  Maguire,  and  Mary  F.  Bowden, 
his  Avife. 

[Decided  January  29th,  1914.] 

1.  As  the  complainant  may  recover  costs  against  the  defendant  who 
has  been  warned  to  do  his  duty  before  suit  brougbit,  so  a  complainant 
who  had  received  a  lona  fide  offer  of  a  proper  settlement  before  bringrin? 
suit,  but  brings  suit  more  or  less  vexatiously,  will  not,  in  a  court  of 
conscience  where  the  matter  is  discretionary,  be  allowed  either  costs  or 
counsel  fee  against  the  defendant  who  is  adjudged  to  pay  practically  the 
sum  which,  before  the  bringing  of  suit,  he  had  accounted  for  and  offered 
to  pay. 
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2.  Oirfy  a  derelict  trustee  is  made  to  pay  the  expenses  of  an  account- 
ing out  of  his  own  funds. 

3.  Upon  a  bill  for  an  accounting  where  the  matters  in  controversy  were 
referred  to  a  master,  who  finds  for  the  complainant  practically  the  eunount 
for  which  the  defendant  ofifeored  to  acoount  and  settle  before  suit  brought, 
and,  upon  the  equity  o£  the  caae,  there  being  nothing  in  the  testimony  to 
show  that  the  defendant  endeavored  to  overreach  or  oppress  the  com- 
plainant in  any  way,  the  suit  may  be  treated  as  an  ordinary  accounting 
by  a  trustee,  or  as  practically  an  exception  to  the  defendant's  account, 
and  an  application  for  the  taxation  of  costs  and  counsel  fee  against  the 
defendant  will  be  denied. 


On  application  for  costs  and  counsel  fee  to  be  taxed  against 
defendant. 

Mr.  Peter  BacTces,  for  the  motion. 

Mr.  Martin  P.  Devlin,  contra. 

"Walker^  Cttancelloe. 

The  defendant;  Bowden,  and  his  wife  made  a  mortgage  to 
Alice  and  Ann  Maguire  for  $3,000.  Alice  died,  and  by  her  will 
bequeathed  her  undivided  one-half  interest  iii  the  mortgage, 
with  the  rest  of  her  estate,  to  her  sister  Ann,,  for  life,  with  re- 
mainder to  the  defendant,  James  J.  Bowden.  Ann  died,  leaving 
a  will  in  which  she  appointed  the  complainant  executrix,  and  be- 
queathed to  her  a  one-half  interest  in  the  mortgage,  with  the 
rest  of  her  estate.  The  other  half  interest  in  the  mortgage  then 
passed  to  the  defendant,  Bowden,  under  the  will  of  Alice,  the 
life  estate  of  Ann  terminating. 

Bills  for  an  accounting  were  filed,  one  claiming  the  entire 
mortgage,  and  the  other  for  an  accounting  of  the  income  of  the 
estate  which  was  the  property  of  Ann  in  her  lifetime.  The 
matters  were  referred  to  a  master  whose  report  concludes : 

"And  I  find  and  report  that  the  interest  of  the  said  com- 
plainant in  the  said  bond  and  mortgage  is  $1,500,  and  that  there 
is  due  from  James  J.  Bowden.  individually,  to  the  said  com- 
plainant the  sum  of  $1,500.  From  this  amount  there  should 
be  deducted  $537.72,  which  the  account  shows  was  paid  to  Ann 
llaguire  during  the  continuance  of  the  life  estate,  above  and 
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beyond  the  income  provided  by  that  estate,  leaving  as  the  balance 
due  the  complainant,  February  22d,  1912,  $962.28.  To  this 
should  be  added  interest  to  date,  December  4th,  1913,  one  year, 
nine  months  and  twelve  da3's,  $102.95,  making  the  total  amount 
due  Alice  McCloskey,  $1,065.23.'^ 

The  sum  thus  found  to  be  due  by  the  master  is  approximately 
the  amount  admitted  by  Mr.  Bowden,  the  defendant,  to  be  due 
before  suit  brought,  and  for  which  he  offered  to  account  and 
settle. 

The  complainant  asks  to  have  the  costs  of  the  accounting,  in- 
cluding a  counsel  fee,  visited  upon  the  defendant  individually. 

The  award  of  costs  in  equity  resides  in  the  sound  discretion 
of  the  court,  except  where  the  statute  otherwise  directs.  The 
language  of  Vice-Chancellor  Grey,  in  Riley  v.  Fithian,  6i  N.  J. 
Eq.  (19  Dick.)  259,  is  pertinent  to  the  situation  existing  in  this 
cause.    He  said  (at  p.  262)  : 

"In  equity  costs  are  not  necessarily  awarded  to  the  successful 
party  in  the  final  decree.  ♦  *  ♦  The  complainant,  if  success- 
ful in  the  cause,  may  appeal  to  the  fact  that  the  defendant  con- 
tested the  suit,  with  previous  warning  of  the  legal  basis  of  the 
complainant's  claim,  as  a  justification  for  the  allowance  of  costs." 

The  nile  works  e  converso,  and  as  the  complainant  may  recover 
costs  against  the  defendant  who  has  been  warned  to  do  his 
duty  before  suit  brought,  so  a  complainant  who  haa  received  a 
bona  fide  offer  of  a  proper  settlement  before  bringing  suit,  but 
who  brings  suit  more  or  less  vexatiously,  will  not,  in  a  court  of 
conscience,  where  the  matter  is  discretionary,  be  allowed  either 
costs  or  counsel  fee  against  a  defendant  who  is  adjudged  to  pay 
practically  the  sum  which,  before  the  bringing  of  suit,  he  had 
accounted  for  and  offered  to  pay. 

Ordinarily,  the  estate  for  which  a  trustee  accounts  is  charged 
with  the  costs  of  accounting.  Only  a  derelict  trustee  is  made 
to  pay  the  expenses  of  an  accounting  out  of  his  own  funds. 
And  not  every  enforced  accounting  is  made  under  the  penalty 
of  costs  against  the  accountant  individually. 

In  Sherman  v.  Lanier,  39  N.  J.  Eq.  (12  Stew.)  249,  an  execu- 
trix and  trustee,  by  order  of  the  orphans  court,  was  directed 
forthwith  to  state  and  settle  her  accounts,  and  the  matter  was 
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referred  to  a  master  in  chancery.  To  his  report  the  accountant 
excepted.  The  orphans  court  overruled  the  exceptions  and 
ordered  the  costs,  though  not  counsel  fee,  to  be  paid  by  the  ex- 
ceptant out  of  her  private  estate.  Chancellor  Eunyon,  sitting 
as  ordinary  (at  p.  258)  y  reserved  the  award  of  costs,  to  the 
extent  that  he  held  the  accounting  trustee  liable  only  for  the 
costs  of  those  of  her  exceptions  to  the  master's  report  which 
were  not  sustained  in  the  orphans  court,  and  the  rest  of  the 
costs  of  the  exceptions  he  ordered  paid  out  of  the  estate. 

By  analogy,  and  for  the  purpose  of  this  motion,  the  present 
contest  may  be  treated  as  one  in  which  the  complainant  excepted 
to  the  defendant's  accoimt  and  failed  to  sustain  the  exception. 
As  a  matter  of  fact,  the  complainant  has  not  excepted  to  the 
master's  report,  but,  as  stated,  the  master  finds  for  complain- 
ant practically  the  amount  for  which  the  defendant  offered  to 
account  and  settle  before  suit  brought,  and,  upon  the  equity  of 
the  case,  there  being  nothing  in  the  testimony  to  show  that  the 
defendant  endeavored  to  oven-each  or  oppress  the  complainant 
in  any  way,  the  suit  may  be  treated  as  an  ordinary  accounting 
by  a  trustee,  or  as  practically  an  exception  to  the  defendant's 
account. 

Upon  what  I  deem  to  be  the  clear  equity  of  this  matter,  the 
application  for  the  taxation  of  costs  and  counsel  fee  against  the 
defendant  will  be  denied.  The  costs  of  both  sides  (which  will 
include  an  extra  allowance  of  $50  to  the  master,  whose  services 
in  taking  the  accounting  were  very  onerous)  will  be  paid  out 
of  the  estate — ^that  is,  out  of  the  fund  accounted  for  and  ad- 
judged to  the  complainant. 
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Harrisox  Land  Company  et  al. 

V. 

Crucible  Stekl  Company  and  Town  of  Harrison 

[Decided  November  28th^  1913.] 

1.  Where  certain  contractors*  rights  of  passage  over  a  street  extension, 
which  the  town  was  about  to  vacate,  were  only  those  of  passage  over  a 
highway  oonunon  to  the  public,  and  the  injury  to  them  in  legal  contem- 
plation was  not  different  in  kind  from  that  which  every  other  citizen 
sustained.,  they  were  not  entitled  to  sue  to  enjoin  the  vacation  of  such 
street. 

2.  Harrison  city  charter,  section  56  (P.  L.  IBTtS  p.  290),  authorizes 
the  city  council  by  ordinance  to  lay  out,  alter,  or  vacate  any  street  then 
or  thereafter  laid  out,  and  to  take  and  appropriate  for  such  purpose  any 
streets  or  real  estate,  on  making  compensation  to  any  owner  or  owners 
as  thereinafter  provided.  Section  59  defines  the  method  of  ascertaining 
and  making  compensation  in  case  of  the  taking  of  lands  or  real  estate 
for  opening,  altering,  widening,  or  straightening  streets,  not  including 
vacation. — Held,  that  the  town  had  power  to  vacate  streets  without  afford- 
ing comjpensation  for  injury  to  lands  alleged  to  have  been  injured  thereby, 
since  the  vacation  constitutes  only  the  release  of  a  public  ri^  or  ease- 
ment over  the  lands. 

3.  Where  an  ordinance  providing  for  the  vacation  of  an  extension  of 
C.  street  expressly  declared  that  the  vacation  was  made  subject  to  an 
agreement  by  the  prior  owners  of  adjoining  lands,  including  complainant 
that  the  extension  should  be  open  for  their  use,  whether  the  ordinance, 
if  passed,  would  release  or  destroy  the  rights  of  the  i>artie8  u^der  the 
agreement  as  against  each  other,  was  a  legal  question  which  must  first 
be  determined  by  the  courts,  and  could  not  be  determined  on  an  appli- 
cation for  an  injunction  to  restrain  the  passage  of  the  proposed  ordinance. 

4.  A  court  of  equity  will  not  enjoin  the  passage  of  ordinances  which 
are  within  the  scope  of  the  powers  of  the  municipality. 

5.  Where  a  dty  ordinance  vacating  a  street  extension  is  alleged  ta 
be  invalid  because  of  fraud,  or  passed  in  the  interest  of  private  concerns, 
and  to  constitute  an  abuse  of  legislative  discretion,  the  remedy  of  per- 
sons suflFering  no  injury  to  private  property  is  by  certiorcuH  after  the 
ordinance  is  passed,  and  not  by  injunction  against  its  passage. 


On  application  for  preliminary  injunction.     Heard  on  bill, 
supplemental  bill  and  affidavits. 
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Messrs.  E,  A,  &  \\\  T.  Day  and  Mr.  Chauncey  G.  Parker,  for 
the  Harrison  Land  Company. 

Messrs.  Munn  &  Church,  for  Booth  &  Flinn,  Ltd. 

Messrs,  Peirce  &  Hoover,  for  the  defendant  Crucible  Steel 
Company. 

Messrs.  Michael  T.  cf  Hugh  C.  Barrett,  for  the  town  of 
Harrison. 

Emery,  V.  C. 

The  standing  of  Harrison  Land  Compan}',  the  sole  original 
complainant  in  this  case,  is  hased  on  its  right  to  equitable  relief 
by  preliminary  injunction  as  necessary  to  protect  its  property 
from  being  taken  by  tlie  defendant  municipality  without  com- 
pensation on  its  vacation  of  a  street.  The  bill  prays  an  injimc- 
tion  against  the  passage  by  the  common  council  of  an  ordi- 
nance vacating  portion  of  a  street  sixty  feet  wide,  called  Cum- 
berland street,  lying  between  Fourth  street  and  lands  now  or 
formerly  occupied  by  the  Pennsylvania  Railroad  Company,  as 
the  lessee  of  the  United  New  Jersey  Bailroad  and  Canal  Com- 
pany, about  two  hundred  and  thii-ty-seven  feet  east  from  Fourth 
street,  at  which  point  Cumberland  street,  so  far  as  it  is  a  recog- 
nized public  street,  now  terminates.  From  this  location,  where 
the  public  street  terminates,  tlie  Harrison  Land  Company,  by 
virtue  of  a  vn*itten  agreement  made  on  May  17th,  1901,  between 
the  United  New  Jersey  Railroad  and  Canal  Company  of  the 
first  part  and  the  Crucible  Steel  Company  of  the  second  part, 
and  the  executors  of  Henry  Young  (complainants  predecessors 
in  title)  of  the  third  part,  and  the  devisee  of  William  H.  Draper 
of  the  fourth  part,  have  a  right  of  way  over  a  strip  of  land 
sixty  feet  in  width,  an  extension  of  Cumberland  street  easterly 
across  the  lands  of  all  the  parties  to  the  agreement.  The  lands 
of  the  United  railroad  and  canal  company  immediately  ad- 
joined the  easterly  terminus  of  Cumberland  street  as  laid  out, 
and  the  lands  of  Young's  es-tate  (now  complainants'),  adjoined 
the  United  Companies'  lands  on  the  east.    This  strip  of  land. 
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sixty  feet  in  width,  called  by  the  parties  in  the  agreement  "an 
extension  of  Cumberland  street,"  was,  by  the  agreement,  "dedi- 
cated and  appropriated  as  a  road."  The  agreement  recited  that 
lands  owned  by  all  of  the  parties  were  part  of  a  tract  known  as 
the  Preston  tract,  that  no  public  streets  or  highways  existed  on 
these  tracts  owned  by  the  parties,  that  the  Young  estate  and 
Draper  estate  claimed  rights  of  way  over  the  United  Companies* 
property  in  the  Preston  tract,  and  that  it  was  for  the  interest 
of  all  the  parties  "that  some  recognized  way  to  and  through  such 
properties  be  established  and  that  all  claims  of  the  parties  to 
private  rights  of  way  over  such  properties  or  any  of  them  be  ex- 
tinguished," and,  in  consideration  thereof,  the  parties  cove- 
nanted and  agreed  each  with  the  others  and  with  each 

"that  a  strip  of  land  sixty  feet  in  width,  an  extension  of  Camberland 
street  easterly  across  the  said  lands  of  the  parties  hereto,  be  and  the  sanie 
is  hereby  dedicated  and  appropriated  as  a  road,  the  strip  of  land  so  dedi- 
cated beginning  east  of  Fourth  street,  at  the  end  of  Camberland  street 
as  laid  out  on  the  Gilbert  map,  and  running  thence  easterly  between  the 
northerly  and  southerly  lines  of  Cumberland  street  produced  across  the 
lands  of  the  parties,'*  &c 

The  parties  of  the  second,  third  and  fourth  parts,  it   was 
further  stated,  "do  hereby  release  end  surrender  to  said  party 
of  the  first  part  (the  United  Companies)  all  rights  of  way  over 
the  Preston  tract  or  any  part  of  it;"  and  it  was  further  agreed 
that  any  of  the  parties  to  the  agreement  might  fill  in  and  grade 
the  said  road,  and  that  the  agreement  should  be  binding  upon 
successors,  heirs  and  assigns.    There  has  been  no  acceptance  by 
the  public  of  this  extension  of  Cumberland  street  made  by  the 
parties,  and  the  rights  of  the  complainant  over  the  extensiQn  of 
Cumberland  street  are  derived  solely  under  the  agreement  and 
by  virtue  of  its  express  or  implied  covenants.     But  since  the 
execution  of  the  agreement,  and  by  reason  of  the  release  thereby 
of  any  right  of  way  to  other  public  streets,  complainant  Land 
Company  now  has  no  right  of  way  or  access  other  than  through 
this  extension  to  any  public  highway  or  street  of  the  town.     Its 
property,  however,  has  access  to  a  river  front  on  the  Passaic 
river.    The  tovm  of  Harrison,  by  ordinance  now  on  third  and 
final  reading  before  its  common  council,  proposes  to  vacate  this 
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portion  of  Cumberland  street  two  hundred  and  thirty-seven  feet 
from  Fourth  street,  the  vacation,  however,  to  be  "subject  to  the 
agreement  made  the  17th  day  of  May,  1901,"  between  the  par- 
ties above  stated.  Proceedings  for  the  vacation  were  instituted 
by  the  application  of  the  Crucible  Steel  Company,  a  party  to  the 
agreement,  which  has  purchased  and  now  owns  also  part  of  the 
United  Companies'  land  north  of  the  centre  line  of  the  exten- 
sion, and  also  owns  or  controls  the  lands  covered  by  the  street  to 
be  vacated.  For  the  vacation  of  Cumberland  and  other  streets 
named  in  their  application,  the  Crucible  Steel  Company  offered 
to  pay  to  the  town  of  Harrison  $8,000,  the  town  to  give  in 
return  a  quitclaim  deed  on  all  the  streets  vacated.  Since  filing 
the  original  bill,  the  streets  other  than  Cumberland  have  been 
vacated,  and  the  full  sum  of  $8,000  has  been  paid  to  the  town 
by  the  Crucible  Steel  Company,  which  also,  in  connection  with 
this  vacation  of  the  other  streets,  agreed  to  defend  the  present 
suit  and  to  bear  the  entire  expense  of  defending  it,  whether 
Cumberland  street  should  or  should  not  be  vacated.  These  facts 
are  set  up  in  the  supplemental  bill. 

After  the  filing  of  the  bill  Booth  &  Flinn,  Limited,  contrac- 
tors, who  had  a  previous  permit  from  the  Pennsylvania  Bailroad 
Company  to  deposit  waste  material  on  its  lands  lying  on  the 
southerly  side  of  this  extension  of  Cumberland  street,  procured 
from  the  Harrison  Land  Company  a  like  permit  to  fill  in  their 
lands  and  also  permitting  the  contractors  as  the  agent  of  the 
land  company  to  fill  in  and  grade  the  street  known  as  Cumber- 
land street  or  any  portion  thereof.  Booth  &  Flinn,  Limited, 
have  a  contract  for  the  construction  of  a  portion  of  the  sewer  for 
the  Passaic  valley  sewerage  commissioners,  and  the  securing  of 
space  for  the  deposit  of  mateiial  i?  a  material  convenience  in 
this  construction.  At  the  time  of  securing  the  Pennsylvania 
permit,  May  20th,  1913,  they  were  assured  that  Cumberland 
street  was  a  public  street  and  might  be  used  by  them  for  access 
to  the  lands  of  the  railroad  company  located  on  its  extension. 
The  agreement  with  the  Harrison  Land  Company,  however,  was 
made  after  the  bill  was  filed.  All  the  lands  lying  east  of  Fourth 
street,  including  tlie  portion  of  Cumberland  street  laid  out  as  a 
public  street,  are  low-lying,  marshy  lands,  wholly  unimproved. 

27 
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The  filling  up  and  grading  provided  for  by  these  permits  will 
do  something  toward  preparing  them  for  useful  occupation,  as 
well  as  materially  accommodate  the  contractors.  The  con- 
tractors were  allowed  to  intervene  as  co-complainants  and  join 
in  the  application  for  preliminary  injunction.  Complainants 
seek  injunction  against  the  town  from  vacating  the  street  and 
executing  a  deed  therefor  to  the  Crucible  Steel  Company,  and 
that  the  steel  company  may  be  restrained  from  preventing  the 
use  of  Cumbei'land  street.  So  far  as  the  contractors'  rights  of 
passage  over  Cumberland  street  are  the  rights  of  passage  over  a 
highway  which  is  common  to  the  public,  and  the  injury  to  them, 
in  legal  contemplation,  is  not  different  in  character  from  that 
which  every  other  citizen  sustains,  they  have  no  standing  for 
special  protection  by  injunction.  IL  B,  Anthony  Shoe  Co.  v. 
West  Jersey  Railroad  Oo.  (Court  of  Errors  and  Appe<jls,  1898), 
57  N.  J.  Eq.  {12  Dich)  007,  617;  Young  v.  Pennsylvania  RaU- 
road  Co,  {1905),  72  N.  J.  Law  (J,3  Vr.)  H;  Grey,  Attorney- 
General,  V.  Greenville  and  Hudson  R.  Co.  {1900),  59  N.  J.  Eq. 
{11  Dick.)  872,  S77.  They  must,  on  this  application,  stand 
therefore  on  their  rights  of  access  derived  from  the  Harrison 
Land  Company  and  depend  upon  its  rights  to  enjoin  the  pas- 
sage of  the  ordinance.  As  to  these,  I  reach  the  following  con- 
clusions : 

Fii'st.  So  far  as  the  municipality,  the  town  of  Harrison,  is 
concerned,  the  complainant's  right  to  a  preliminary  injunction 
depends  upon  the  power  of  the  municipality  to  vacate  a  portion 
of  Cumberland  street  without  first  making  compensation  to 
complainant.  The  charter  (P.  L.  1878  p.  265  §  56)  authorizes 
the  common  council  by  ordinance  to  lay  out,  alter,  widen  or 
straighten  and  also  to  vacate  any  street  then  or  thereafter  laid 
out,  "and  to  take  and  appropriate  for  such  purpose  any  lands  and 
real  estate,  upon  making  compensation  to  the  owner  or  owners 
thereof,  as  is  liereinafter  mentioned  and  provided."  The  sub- 
sequent section  of  the  chai-ter  (59)  defining  the  method  of  ascer- 
taining and  making  compensation,  extends  only  to  the  taking 
and  appropriating  of  lands  or  real  estate  for  "opening  or  alter- 
ing, widening  or  straightening  streets,"  and  does  not  include 
"vacating."     Complainant's  land  is  apparently  damaged  or  in- 
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jurionsly  affected  by  the  vacation  of  tlie  street,  but  its  land  is 
neither  taken  nor  appropriated,  and  therefore  does  not  seem  to 
come  within  the  provision  in  section  56  for  compensation.  Un- 
less such  provision  is  expressly  directed  by  statute  to  be  made, 
streets  may,  under  our  constitution,  be  vacated  without  com- 
pensation. Dodge  v.  Pennstflvania  Railroad  Co,  (Vice-Chan- 
cellor  Van  Fleet,  1S87),  JiS  N.  J.  Eq.  (16  Stew.)  SSI,  355; 
affirmed  on  appeal  for  reasons  stated,  Jf5  N,  J.  Eq.  {18  Stew.) 
S&6  (1889) ;  Np.warh  v.  Hatt  (Court  of  Errors  and  Appeals, 
1910)  y  79  N.  J.  Law  (50  Vr.)  552;  Newark  &  B.  R.  Co.  y. 
Montdair  (1918),  8U  N.  J.  Law  (55  Vr.)  Jf6.  In  the  vacation 
of  streets,  lands  located  on  the  street  vacated  are  not  in  fact 
"taken  and  appropriated"  by  the  municipality,  which,  on  the 
contrary,  only  releases  a  public  right  or  easement  over  the  lands, 
and  therefore  it  may  be  well  claimed  that  the  provisions  of  sec- 
tion 59  as  to  the  method  of  compensation  and  proceedings  for 
^lands  taken"  intentionally  and  properly  excluded  proceedings 
for  the  vacation  of  streets.  And,  in  my  judgment,  this  omission, 
construed  in  connection  with  section  56  extending  the  power  for 
compensation  only  to  ^^nds  taken  and  appropriated,"  excludes 
complainant's  lands  from  the  protection  of  the  provision. 

The  above  authorities,  in  my  judgment,  control  this  case  on 
this  point,  and  the  circumstances  strongly  urged  by  complainant, 
that  the  vacation  of  this  portion  of  Cumberland  street  will  cut 
oflf  their  access  from  any  public  street,  if  it  be  true,  does  not 
relieve  the  case  from  the  operation  of  the  rule  affirmed  by  these 
decisions  in  relation  to  the  power  of  municipalities  to  vacate 
public  streets  without  compensation  where  none  is  provided  by 
statute.  The  municipal  authorities  were  not  parties  to  this 
agieement  by  which  complainant  land  company  and  others  gave 
up  the  private  ways  from  their  lands  to  other  streets.  They  can- 
not, therefore,  merely  for  the  reason  that  complainants  have  now 
no  other  access  be  subject  to  any  equities  as  to  compensation  on 
the  vacation  of  a  street  to  which  complainant  had  no  right  of 
access  previous  to  the  agreement,  and  whose  rights  of  access 
thereto  rest  only  on  the  private  agreement.  The  fact  that  the 
private  ways  claimed  by  the  complainants  and  released  by  the 
agreement  did  lead  to  other  public  streets,  is  important  in  an- 
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swer  to  the  present  claim  of  a  right  to  compensation  for  vaca- 
tion, arising  on  the  special  ground  of  cutting  oflE  the  sole  access. 
But  complainant  may  not,  by  the  passage  of  the  ordinance  in 
question,  be  certainly  cut  oflF  from  access  to  public  streets,  and 
for  two  reasons — firstj  complainant's  right  of  access  to  the  entire 
width  of  the  portion  of  Cumberland  street  proposed  to  be  va- 
cated, which  adjoins  the  land  dedicated  as  a  road,  exists  under 
the  agreement  set  out  in  the  bill,  and  complainant  claims  that 
by  virtue  of  this  express  agreement  it  has,  as  against  all  persons 
bound  therd)y,  a  right  to  have  the  dedicated  road  constitute  *'an 
extension  of  Cumberland  street"  as  it  then  existed.  Now,  the 
ordinance  of  vacation  expressly  provides  that  the  vacation  is 
made  subject  to  this  agreement,  and  the  question  fairly  arises, 
whether  the  vacation  made  with  this  express  limitation  does  re- 
lease' or  destroy  the  right  which  the  parties  under  the  agreement 
had,  as  against  each  other,  to  have  Cumberland  street  continue 
as  a  public  street;  and  there  may  also  be  a  question  whether  a 
vacating  ordinance  thus  restricted  is  a  proper  exercise  of  the 
power  of  vacating  streets.  But  these  are  questions  of  legal 
right,  first  subject  to  review  in  the  courts  of  law,  and  cannot  be 
decided  in  this  court  on  this  application  which  involves  purely 
the  right  to  a  preliminaiy  injunction  against  passing  the  ordi- 
nance as  proposed.  The  power  to  vacate  streets  is,  in  its  gen- 
eral nature,  a  legislative  power,  and  the  proposed  exercise  of  it 
in  this  instance  is  purely  legislative.  It  is  well  settled,  as  a 
general  rule,  that  a  court  of  equity  will  not  enjoin  the  passage 
of  ordinances  which  are  within  the  scope  of  the  powers  pos- 
sessed by  a  municipality.  Cape  May,  &c,,  Railroad  Co,  v.  City 
of  Cape  May  (Vice-ChunceUor  Van  Fleet,  ISS^),  3S  N.  J.  Eq. 
(8  Stew.)  419,  Jf21;  21  Am.  c6  Eng.  Encycl  L.  951  {note  i), 
citing  cases.  In  the  second  place,  the  title  in  fee  to  a  portion  of 
Cumberland  street  proposed  to  be  vacated  is  now  in  the  defend- 
ant the  Crucible  Steel  Company,  one  of  the  parties  to  the  agree- 
ment set  out  in  the  bill.  Complainant's  right  as  against  the 
Crucible  Steel  Company  to  the  access  over  the  lands  included 
within  tlie  vacated  street  for  ingress  and  egress  to  all  parts  of 
this  "recognized  way"  to  and  through  Cumberland  street  of 
which  the  road  or  way  was  to  be  the  extension,  may  remain,  not- 
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withstanding  the  vacation.  This  question  will  properly  come  up 
for  adjudication,  not  as  the  necessary  result  of  the  vacation  of 
the  street,  but  as  the  result  of  the  obstruction  of  the  complain- 
ant's access  over  the  vacated  street  to  the  only  public  street,  if 
the  street  be  vacated  and  su*;h  obstruction  made  by  the  Crucible 
Steel  Company. 

No  preliminary  injunction  can  therefore  be  granted  in  this 
case,  and  in  view  of  the  above  decisions  (H,  B.  Anthowy  Shoe 
Co.  V.  West  Jersey  Railroad  Co,,  Ac),  my  present  view  is  that 
in  the  absence  of  any  special  property  right  of  the  complainant 
which  would  be  taken  or  appropriated  by  vacation  of  the  street, 
the  passage  of  the  ordinance  cannot  be  enjoined  by  this  court, 
even  at  final  hearing.  The  claim  that  the  passage  of  the  ordi- 
nance is  solely  in  the  private  interest  and  benefit  of  the  Crucible 
Steel  Company,  and  for  the  purpose  of  allowing  it  to  occupy  and 
use  the  street  for  its  private  purposes  and  upon  a  money  con- 
sideration paid  therefor,  is  a  claim  or  contention  based  on  the 
rights  of  the  public  to  an  exercise  of  the  power  of  vacation  in 
the  public  interest  and  not  for  private  interest.  After  the  vaca- 
tion is  made,  the  special  interest  which  the  complainants  have 
in  the  continuance  of  the  public  street  as  owners  of  lands  in- 
juriously affected  thereby  may  be  sufficient  to  allow  them  to 
question  the  vacation  by  certiorari,  Beecher  v.  Newark,  6^  N, 
J,  Law  (35  Vr,)  ^75;  affirmed  on  appeal,  65  N,  J,  Law  (SO 
Vr,)  307  {1900). 

Under  our  practice,  when  the  validity  of  an  ordinance,  con- 
tract or  other  act,  within  the  power  of  the  municipality,  is  at- 
tacked, because  of  fraud  or  other  improper  motive,  or  abuse  of 
legislative  descretion,  such  as  being  solely  for  the  benefit  of 
private  interest,  it  has  always  been  by  certiorari,  removing  the 
complete  act  which  is  questioned  to  the  supreme  court.  After 
the  act,  and  generally  not  until  then,  can  the  question  as  to  the 
character  and  operation  of  the  moiives  for  the  exercise  of  ad- 
mitted powers  be  fairly  at  issue  or  tried,  and  in  all  of  the  New 
Jersey  cases  brought  to  my  attention,  where  no  private  prop- 
erty was  entitled  to  protection  by  injunction,  the  issue  of  the 
invalidity  of  the  ordinance  upon  any  of  these  grounds  was 
raised,  tried  and  decided  on  certiorari  proceedings,  which  either 
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afBrmed  or  set  aside  entirely  the  ordinance  to  all  the  public. 
North  Baptist  Church  v.  Orange  (1891).  5i  N.  J.  Law  {25 
Vr.)  Ill,  is  an  instance  where  the  validity  of  an  ordinance 
opening  a  street  was  questioned  after  its  passage  on  the  ground 
that  it  was  improperly  induced  by  the  promise  of  a  citizen  to  pay 
part  of  the  expense,  and  in  many  cases  the  supreme  court,  after 
the  adoption  of  the  ordinance  or  contract,  has  passed  on  the 
question  whether  it  was  an  honest  exercise  of  their  discretionary 
legislative  power.  Ferguson  v.  Passaic  (1897),  60  N,  J.  Law 
(81  Fr.)  JfOJ^:  Kraft  v.  Board  of  Education  (1902),  67  N.  J. 
Law  (38  Vr.)  512,  5U- 

The  control  in  this  case  of  the  passage  of  the  ordinance  by  an 
injunction  dependent  on  a  decision  beforehand  as  to  the  motives 
for  its  passage,  would,  in  my  Judgment,  be  an  unauthorized  in- 
terference with  the  exercise  of  the  legislative  power  given  to  the 
municipal  body. 


Johanna  C.  Tonn 

V. 

Alex.  Pier  et  al. 
[Decided  January  9th,  1914.] 

1.  Where,  in  a  suit  to  enforce  vendor's  lien,  it  was  admitted  that  pay- 
ment of  the  purchase-money,  though  recited  in  the  deed,  was  not  made  at 
the  delivery  of  the  deed,  the  hurden  of  proving  payment  subsequent 
thereto  was  on  defendant 

2.  Evidence,  in  a  suit  to  foreclose  vendor's  lien,  held  not  to  show  that 
the  vendee,  subsequent  to  the  delivery  of  the  deed,  made  a  payment  to 
the  vendor. 

3.  Where  an  attorney  representing  a  vendee  went  to  the  home  of  the 
vendor,  an  old  woman,  and  drafted  an  agreement  of  sale,  the  agreement 
providing  for  the  execution  by  the  vendee  of  a  mortgage  to  secure  the 
purchase-money,  and  the  attorney  undertook  to  represent  the  interests 
of  the  vendor  in  securing  the  mortgage,  he  should  have,  upon  the  ezecn- 
tion  of  the  deed,  seen  that  her  interests  were  protected,  and  that  the 
mortgage  was  delivered. 
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Heard  on  bill,  answers,  replication  and  proofs. 

Mr,  Adam  J.  Rossbach,  for  the  complainant. 

Mr.  Clarence  W.  Blatt  and  Mr,  Philip  J,  Schotland,  for  the 
defendants. 

Emery,  V.  C. 

This  bill  is  filed  to  enforce  a  vendor's  lien  for  unpaid  purchase- 
money  due  to  the  complainant  on  the  conveyance  of  her  lands  to 
the  defendant.  The  lands  were  conveyed  by  virtue  of  a  written 
contract  of  sale,  in  which  the  complainant  agreed  to  convey  for 
the  sum  of  $2,530  a  house  and  lot  in  Newark,  New  Jersey,  the 
purchase-money  to  be  paid  $30  on  the  execution  of  the  agree- 
ment, $1,000  by  the  payment  of  an  existing  mortgage  on  the 
premises,  and  the  balance  of  $1,600  to  be  secured  by  a  purchase- 
money  mortgage,  which  should  be  the  first  mortgage.  The  $30 
was  paid,  but  the  $1,000  mortgage  has  not  been  paid,  nor  has 
the  $1,500  mortgage  been  given.  Defendant  received  the  deed 
on  January  6th,  1912,  but  no  mortgage  nor  any  other  memo- 
randum or  writing  was  then  given  to  the  complainant  for  the 
purchase-money. 

The  question  is  whether,  subsequent  to  the  deed  and  on  Feb- 
ruary 14th,  1912,  this  purcha$e-money,  $1,500,  was  paid  to  the 
complainant  by  the  defendant  in  cash  (bills,  as  he  says,  of  $50 
and  under)  at  her  house  on  that  day.  The  burden  of  proving 
this  subsequent  payment  is  on  the  defendant,  for  it  is  admitted 
that  the  payment,  although  recited  in  the  deed,  was  not  made  at 
the  time  of  its  delivery.  The  defendant  produces  a  receipt  for 
this  sum  of  money,  signed  by  the  complainant^  but  undated,  and 
the  circumstances  attending  the  delivery  of  the  deed,  and  also 
the  alleged  payment  of  this  sum  of  money  to  the  complainant 
are  such  as  to  make  the  general  rule  of  putting  upon  the  de- 
fendant the  burden  of  proof  specially  and  emphatically  appli- 
cable. Complainant  is  an  old  woman,  nearly  seventy-five  years  of 
age,  an  invalid  and  a  German,  who  speaks  very  little  English  and 
cannot  read  or  write  the  English  language.  She  can  write  her 
own  name  in  German,  and  the  receipt  is  so  signed.    The  receipt, 
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however,  is  written  in  English,  and  the  payment  of  the  money, 
if  made  at  all,  was  made  in  a  room  of  complainant's  house  where 
no  one  was  present  except  the  complainant  and  the  defendant. 
Defendant  says  there  was  another  person  in  the  house  with  com- 
plainaJit  when  he  went  to  pay  the  money,  a  woman  whom  he  did 
not  know,  but  that  complainant  and  he  went  into  another  room 
and  were  alone  at  the  time  of  pajinent.  There  was,  therefore, 
no  one  other  than  tlie  defendant  to  explain  to  her  the  terms  of 
the  paper  which  she  signed  as  a  receipt  for  $1,500,  and  the  com- 
plainant swears  that  she  did  not  receive  this  sum  of  $1,500, 
either  at  that  time  or  at  any  other,  and  that  as  she  understood, 
she  was  signing  a  paper  that  she  was  to  get  $1,500.  The  written 
agreement  for  sale  was  drawn  by  a  young  attorney  just  admitted 
to  the  bar,  who  was  employed  by  the  defendant  to  draw  the 
agreement,  and  went  with  him  to  the  complainant's  house  for 
that  purpose.  The  agreement  provided,  among  other  things, 
that  the  complainant  should  remain  in  the  premises  free  of  rent 
during  her  life,  and  that  the  mortgage  to  be  given  to  her  should 
beai*  five  per  cent,  interest  and  remain  in  force  for  a  period  at 
the  option  of  defendant  so  long  as  the  interest  was  regularly 
paid.  This  house  and  lot  was  substantially  the  only  property  the 
old  woman  owned.  The  occupation  of  the  property  and  the  in- 
terest on  the  mortgage  would  be  substantially  her  entire  pro- 
vision for  her  support.  At  the  time  the  agreement  was  signed 
the  attorney  for  the  defendant  undertook  to  draw  for  the  com- 
plainant the  mortgage  securing  the  purchase-money,  and  h.e  was 
to  prepare  the  deed.  Tt  does  not  appear  that  he  ever  did  in  fact 
draw  the  mortgage,  and  according  to  hi<»  account,  the  defendant 
having  told  him  that  he  was  going  to  pay  the  amount  in  cash, 
he  did  not,  when  he  went  to  have  the  deed  executed  and  de- 
livered, take  with  him  any  mortgage,  and  he  had  the  deed  exe- 
cuted and  delivered  and  recorded  without  securing  the  com- 
plainant in  any  way  for  her  unpaid  purchase-money  upon  the 
delivery  of  the  deed,  or  securing  for  her  any  evidence  that  it  was 
still  due  to  protect  her  against  the  deed  itself.  By  assuming  to 
draw  the  mortgage  for  the  complainant,  under  the  agreement, 
the  attorney  undertook  the  dutv  of  taking  care  of  her  interest 
as  well  as  that  of  the  purchaser  u])on  the  delivery  of  the  deed. 
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He  now  gives  contradictory  statements  of  what  took  place  at  the 
time  of  the  delivery  of  the  deed.  His  fii-st  statement  was  that 
he  did  not  take  up  the  matter  of  the  $1,500  with  the  complain- 
ant in  any  way  beyond  that 

"I  asked  her  if  it  was  agreeable  to  her,  what  Mr.  Pier  said  about 
paying  off  the  $1,500;  I  asked  her  whether  that  was  agreeable  to  her. 
Q.  What  did  she  say?    A,  She  said  'Yes.* 


, » f» 


On  further  examination,  being  asked  whether  there  was  any 
talk  whatever  about  the  $1,500  mortgage,  at  the  time  of  the 
execution  and  delivery  of  the  deed,  he  replied,  "I  don't  think 
there  was;  I  don't  remember,"  and  being  asked  what  was  said 
or  done,  if  anything,  about  the  $1,500,  he  says : 

*'Mr.  Pier  had  told  me  that  he  was  going  to  pay  it,  or  whether  he  did 
pay  it,  I  don't  remember;  he  told  me  that  the  $1,500  was  to  be  paid; 
whether  it  was  paid  or  was  to  be  paid,  I  don't  recollect  now.  Q,  Was  to 
be  paid  how?  A,  In  cash.  Q,  What  did  Mrs.  Tonn  say  about  It? 
A.  I  don't  remember  whether  she  did  say  anything  about  it  or  not." 

These  admitted  facts  in  the  case  show  that  by  the  action  of 
the  defendant  and  his  attorney  it  occurred  that  the  title  was 
actually  secured  for  this  property  without  payment  or  security, 
of  any  kind  for  the  unpaid  purchase-money,  or  any  evidence  to 
show  that  the  purchase-money  was  unpaid,  and  that  this  condi- 
tion continued  until  the  middle  of  February.  The  attorney 
seems,  according  to  his  account,  to  have  had  no  further  connec- 
tion with  the  matter  whatever  of  paying  or  securing  the  amount. 
There*  was  a  clear  violation  of  the  duty  on  his  part  to  protect 
the  interest  of  this  old  woman,  on  taking  the  title  to  her  property 
from  her,  and  this  whole  situation  which  existed  from  the  time 
of  receiving  the  deed  up  to  the  time  of  the  alleged  payment  of 
the  money  in  February,  shows  the  business  advantage  that  was 
taken  of  her  and  imposes  on  the  defendant  the  decided  burden  of 
proving  by  testimony  other  than  his  own  that  this  money  was 
paid.  It  should  be  further  stated  that  the  provision  in  the  agree- 
ment drawn  by  the  attorney,  by  which  complainant  was  to  re- 
main on  the  property  during  her.  life,  was  omitted  from  the  deed. 
This  omission  may  have  occurred  by  reason  of  the  inexperience 
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of  the  attorney,  but  it  is,  nevertheless,  a  circumstance  to  be  con- 
sidered in  connection  with  the  entire  outcome  of  a  transaction  on 
the  part  of  the  defendant  which  secured  the  delivery  of  a  deed 
giving  a  free  and  clear  title  at  once  without  the  payment  or  se- 
curity of  the  purchase-money,  or  any  evidence  that  it  was  still 
\mpaid. 

There  are  also  circumstances  which  corroborate  to  some  extent 
the  statement  of  the  complainant  that  there  was  no  payment. 
One  of  these  is  the  payment  of  a  sum  of  $23.60  in  March,  1913, 
which,  as  is  sworn  to  by  complainant  and  two  other  witnesses, 
was  paid  expressly  as  interest  to  the  complainant.  And  it  was 
not  until  after  this  payment  by  him,  and  after  subsequent  in- 
quiries of  him  and  his  lawyer  and  a  mortgage  was  insisted  on, 
on  her  behalf,  that  the  claim  was  made  that  the  money  had  been 
paid  and  this  receipt  was  produced.  The  defendant  on  his  part 
proves  that  he  had  the  money  for  the  pa}Tnent  of  the  mortgage 
and  that  a  sum  of  $2,200  was  drawn  in  cash  from  the  bank  in 
which  he  held  his  deposit,  on  the  day  of  the  payment,  and  it  is 
claimed  that  this  corroborates  his  story.  To  a  certain  extent  it 
does — that  is,  as  showing  that  he  had  this  sum  at  that  time, 
sufficient  to  make  the  payment,  but  this,  of  course,  does  not  prove 
the  payment,  and  to  countervail  proof  of  this  character,  there  is, 
upon  the  other  side,  proof  by  the  complainant  that  she  ha«  not 
now  and  never  had  any  such  sum  of  money  as  defendant  claims 
to  have  paid  to  her.  The  question  finally  resolves  itself  into  one 
as  to  whether  the  money  was  in  fact  then  paid  and  whether  the 
payment  has  been  established.  On  the  whole  case  I  conclude 
that  payment  has  not  been  established  and  I  will  advise  a  decree 
declaring  that  the  purchase-money  of  $1,500,  with  interest,  to  be 
a  lien  upon  the  premises.  Defendant  having  repudiated  liis  ob- 
ligation to  pay  either  the  principal  money,  to  be  secured  by  mort- 
gage, or  interest  thereon,  the  unpaid  purchase-money  with  in- 
terest is  due  at  once.    Decree  will  be  settled  on  December  30th. 
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William  Umbach 

V, 

JuLias  Umbach  et  al. 
[Decided  January  13th,  1014.] 

1.  Under  act  of  April  2()th,  1906  (4  Oomp,  Stat,  1910  p,  4686  §  S5), 
providing  that  any  parchaser  of  real  estate  at  any  pablic  sale,  with  cer- 
tain exceptions,  shall  be  relieved  from  his  bid  if  he  shall  satisfy  the 
court  of  the  existence  of  any  substantial  defect  in  or  cloud  upon  the 
title  rendering  it  unmarketable,  or  of  the  existence  of  any  lien  or  en- 
cumbrance unless  a  reasonable  description  of  the  estate  or  interest  to 
be  sold,  and  of  the  defects  in  title,  be  inserted  in  the  advertisements 
and  in  the  conditions  of  sale,  a  purchaser  is  not  entitled  to  be  relieved 
from  his  bid  if  the  title  can  be  made  good  at  the  time  of  the  decree. 

2.  A  purchaser  at  a  partition  sale  was  not  entitled  to  be  relieved  from 
his  bid  because  of  an  erroneous  description  of  the  premises,  where  the 
description  referred  to  the  correct  survey  which  was  attached  to  the 
decree. 

3.  The  act  of  February  16th,  1891  (P.  L,  1891  p.  24),  providing  that 
all  sales  of  land  made  under  any  order,  judgment,  or  decree  of  a  court 
Shan  be  confirmed  by  the  court  notwithstanding  any  irregularity  in  the 
publication  of  such  sale,  provided  the  officer  making  the  sale  shall  certify 
under  oath  that  it  was  otherwise  regular  and  that  the  property  was  sold 
for  a  fair  price,  and  the  court  is  satisfied  by  affidavit  that  the  defect  was 
not  injurious  to  the  parties  in  interest,  applies  to  sales  made  after  its 
passage,  notwithstanding  the  failure  or  omission  of  the  commission  to 
include  it  in  the  compiled  statutes. 

4.  Where  the  final  decree  in  a  partition  suit  expressly  directed  that 
the  deed  delivered  pursuant  to  the  sale  thereunder  should  be  a  perpetual 
bar,  both  in  law  and  in  equity,  against  all  the  parties,  the  estates  in 
curtesy  of  two  defendants  were  thereby  cut  off,  and  the  purchaser  could 
not  have  relief  from  his  bid  because  of  the  existence  of  such  estates, 
especially  where  such  defendants  offered  to  execute  releases  of  their 
interest  without  further  consideration. 

5.  That  a  decree  in  a  partition  suit  did  not  specially  direct  the  sale 
of  the  estates  by  the  curtesy  initiate  of  certain  defendants  did  not  entitle 
the  purchaser  to  relief  from  his  bid,  since  the  statutes  requiring  such 
special  directions  do  not  apply  to  inchoate  but  only  to  completed  estates. 

6.  Under  the  act  of  April  20th,  1906  (4  Gomp,  Stat.  1910  p.  4686  §  55'), 
providing  that  any  purchaser  of  real  estate,  at  any  public  sale  with  cer- 
tain exceptions,  shall  be  entitled  to  be  relieved  from  his  bid  if,  before 
delivery  of  the  deed,  he  shall  satisfy  the  court  of  the  existence  of  any 
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substantial  defect  in  or  cloud  upon  the  title  rendering  it  unmarketable, 
or  of  the  existence  of  any  lien  or  encumbrance,  unless  a  reasonable  de- 
scription of  the  estate  or  interest  to  be  sold,  and  of  the  defects  in  title 
and  liens  or  encumbrances  with  the  approximate  amount  thereof,  be 
inserted  in  the  notices  and  advertisements  required  by  law  and  in  the  con- 
ditions of  sale,  where  the  decree  in  a  partition  suit  and  the  notices  and 
advertisements  of  sale  stated  that  a  mortgage  in  a  specified  amount  was 
a  lien  on  the  premises,  such  advertisement  of  sale  was  read  by  the  master 
at  the  sale  in  announcing  the  conditions  of  sale,  and  the  purchaser  signed 
the  conditions  of  sale  to  which  a  copy  of  the  advertisement  was  annexed, 
and  received  the  master's  receipt,  both  of  which  stated  the  price  as  the 
full  amount  bid,  the  purchaser  was  not  entitled  to  be  relieved  from  his 
contract  with  the  master  because  of  conversations  with  the  complainants 
and  one  of  the  defendants,  who  also  owned  the  mortgage,  from  which  he 
was  led  to  believe  that  the  land  was  to  be  sold  free  from  the  mortgage, 
or  that  the  mortgage  was  to  be  paid  out  of  the  purchase-price,  whether 
or  not  he  was  entitled  to  relief  as  against  the  complainant  and  snch 
defendant. 


On  petition  of  purchaser  and  counter  petition  of  complainant. 
Heard  on  petition?  and  answer  and  affidavits. 

Mr.  Edwin  B.  Goodell,  for  the  purchaser. 

Mr.  Anderson  Price,  for  the  complainant. 

Emerv,  y.  C. 

There  is  in  this  case  an  application  to  he  relieved  of  his  bid, 
made  hy  petition  filed  in  the  cause  by  the  purchaser  at  special 
master's  sale  in  partition,  and  a  counter  petition  by  the  complain- 
ant against  the  purchaser  Jacob  W.  Grissing  to  compel  him  to 
perform  the  contract  of  purchase.  The  petition  of  the  pur- 
chaser is  filed  under  the  Sales  act  (Hevisicn),  supplementary 
act  approved  April  20th,  1906  (P.  L.  1006  p.  269  ch.  lU;  4 
Comp.  Stat.  pp.  J!f6S'3,  iC)S6).  which  entitled  a  purchaser 

*'to  be  relieved  of  his  bid,  if  before  the  delivery  of  the  deed  he  shall  satisfy 
the  court,  by  whose  authority  such  sale  was  made,  of  the  existence  of 
any  substantial  defect  in  or  cloud  upon  the  title  of  the  premises  sold 
which  would  render  the  title  unmarketable,  or  of  the  existence  of  aity 
lien  or  encumbrance  thereon,  unless  a  reasonable  description  of  the  estate 
or  interest  to  be  sold,  and  of  the  defects  in  title  and  liens  or  encumbrances 
thereon  with  the  approximate  amount  of  said  liens  and  encumbrances, 
if  any,  be  inserted  in  the  notices  and  advertisements  required  by  law  and 
in  the  conditions  of  sale.'* 
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Before  the  passage  of  this  act,  the  caveat  emptor  rule  applied 
to  judicial  sales  {Brady  v.  Carkret  Realty  Co.  {Court  of  Errors 
and  Appeals,  190Jf),  67  N.  J,  Eg.  {1  Rohi.)  €^1,  6iS;  Podesta 
V.  Binns  {Vice-Chancellor  Garrison,  1905)^  69  N.  J.  Eq.  {S 
Roll,)  387),  and  it  was  also  settled  that  the  purchaser  at  judi- 
cial sales  becomes  a  party  to  the  suit  by  virtue  of  his  bid  and 
signing  the  conditions  of  sale  (Boonim  v.  Tucker  {Vice-Chan- 
cellor Pitney,  1893),  51  N.  J.  Eq,  {6  Dick,)  136),  and  that 
either  party,  as  well  as  the  oflBcer  selling,  might  file  an  inde- 
pendent bill,  or  make  summary  application  in  the  suit  itself  for 
the  performance  of  the  contract.  Cropper  v.  Brown  {Vice-Chann 
cellor  Garrison,  1909),  76  N,  J.  Eq.  {6  Buck,)  1^06;  Townshend 
V.  Simon  {Judge  Depue,  1876),  38  N.  J.  Law  {9  Vr.)  289  (at 
p.  2^3).  And  the  rules  applicable  to  the  cases  of  specific  per- 
formance of  contracts  strictly  inter  partes  are  in  general  en- 
forceable on  these  applications.  Boorum  v.  Tucker,  supra,  and 
cases  cited  (at  pp.  139,  &c.) ;  Podesta  v.  Binns,  supra.  One  of 
these  settled  general  rules  is,  that  if  the  title  can  be  made  good 
at  the  decree,  it  is  suflficient  to  overcome  a  valid  objection  made 
to  the  title.  Oakey  v.  Cook  {Court  of  Errors  and  Appeals, 
1886),  U  N,  J.  Eq.  {U  Stew.)  350,  36^;  Agens  v.  Koch  {Vice- 
Chancellor  Emery,  1908),  7k  N.  J.  Eq.  {U  Buch.)  528;  Rcdrow 
V.  Sparks  {Vice-Chancellor  Learning,  1909),  75  N.  J.  Eq.  {5 
Buch.)  399. 

The  objections  here  made  to  the  title  are  all  founded  on  de- 
fects, or  alleged  defects,  which,  so  far  as  they  exist,  can  oil  be 
removed  before  or  at  delivery  of  the  master^s  deed.  The  objec- 
tion of  erroneous  description  of  the  premises  is  corrected  in  the 
description  itself  by  the  reference  to  the  correct  survey,  which  is 
attached  to  the  decree.  The  defective  advertisement  of  sale 
which  for  a  single  week  was  inserted  in  only  one,  instead  of  two, 
newspapers,  has  been  cured  by  a  special  order  of  confirmation 
made  under  the  act  of  February  16th,  1891.  P.  L.  1891  p.  2Jf. 
This  act  applies  to  sales  made  after  its  passage,  as  I  held  in  Pol- 
hemis  v.  Priscilla  {1903),  5Jk  Atl.  Rep.  HI.  This  decision, 
made  after  full  hearing,  cannot  be  considered  as  overruled  by 
rhe  failure  or  omission  of  the  commission  to  include  the  act  in 
the  compiled  statutes.    This  compilation  is  necessarily  ex  parte 
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and  not  intended  to  formally  adjudicate  on  questions  like  those 
now  involved  in  reference  to  the  application  of  this  act. 

It  is  also  objected  that  this  decree  for  sale  in  partition  fails  to 
direct,  as  the  statute  requires,  that  the  estates  in  curtesy  of  two 
of  the  defendants  should  be  sold.  The  final  decree,  however, 
directs  expressly  that  the  deed  delivered,  pursuant  to  the  sale 
under  the  decree,  shall  be  a  perpetual  bar  both  in  law  and  eqmty 
against  all  the  parties,  and  it  may  be  fairly  claimed,  I  think, 
that  under  such  decree  tlie  deed  will  cut  off  such  estates  in  cur- 
tesy. But  to  avoid  any  question,  these  two  tenants  by  the  curtesy 
now  voluntarily  offer  to  execute  and  deliver  with  the  master's 
deed  and  without  further  consideration  therefor,  releases  of  their 
respective  interests  and  estates.  This  removes  this  objection. 
The  further  objection  that  the  decree  does  not  specially  direct 
the  sale  of  the  estates  by  the  curtesy  initiate  of  other  defendants 
is  not  well  founded.  The  statutes  relied  on  as  requiring  such 
special  directions  in  the  decree  do  not  apply  to  inchoate,  but 
only  to  completed  estates,  and  these  parties  defendant  having 
inchoate  interests  are  barred  by  the  general  terms  of  the  decree. 

The  objection  mainly  insi^^ted  on  at  the  hearing  to  relieve  the 
purchaser  from  his  bid,  related  to  the  lien  of  a  $1,000  mortgage 
on  the  premises,  held  by  Julius  t''mbach,  one  of  the  parties  de- 
fendant. The  purchaser  now  claims  that  his  bid  of  $7,000  for 
the  property,  at  which  price  it  was  struck  off  and  sold  to  him, 
was  intended  to  be  for  the  property  free  of  the  $1,000  mortgage, 
and  he  ^-herefore  asks  to  be  relieved  of  his  bid.  The  decree  for 
sale  declared  that  this  mortgage  of  $1,000,  with  interest  from 
July  15th,  1905,  was  a  lien  or  claim  on  the  premises  directed  to 
be  sold,  and  also  that  they  were  subject  to  a  right  of  way  of  the 
Caldwell  Railway  Company  under  an  agreement  dated  November 
5th,  1890,  made  with  the  decedent.  The  notices  and  advertise- 
ments of  sale  stated  expressly  that  a  mortgage  made  by  Henry 
Umbach,  deceased,  to  Julius  Umbach  for  $1,000,  with  interest 
from  July  15th,  1905,  "is  a  lien  upon  the  premises  described," 
and  also  that  they  were  subject  to  the  right  of  way  above  men- 
tioned. The  sale  by  the  special  master  took  place  at  the  place 
and  at  the  time  advertised,  the  court  house,  in  Newark,  Septem- 
ber 17th,  1913,  and  the  advertisement  of  sale,  including  this 
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statement  as  to  liens,  was  read  by  the  master  in  announcing  the 
conditions  of  sale.  According  to  one  affidavit,  it  was  also  speci- 
ally announced  that  the  sale  was  to  be  subject  to  this  mortgage 
of  $1,000  and  to  the  right  of  way.  The  special  master  himself 
80  understood  the  terms  of  sale,  and  during  the  sale  nothing 
seems  to  have  been  brought  to  his  attention,  indicating  that  any 
other  view  was  taken  by  any  bidder.  The  purchaser,  Mr.  Gris-* 
sing,  stood  in  front  of  the  master  while  the  description  of  the 
premises  and  conditions  of  sale  were  being  read,  including  these 
statements  as  to  the  mortgage  and  right  of  way,  but  made  no  in- 
quiry of  the  master  in  reference  to  the  sale  being  subject  to  the 
lien  of  the  mortgage.  The  bidding  started  at  $5,000  by  a  Mr. 
Cowie,  and  was  continued  by  bidding  between  Grissing  and 
Julius  Umbach,  who  was  the  mortgagee,  and  also  one  of  the 
heirs,  until  it  ran  up  to  $7,000,  at  which  ingure  it  was  struck  off 
to  Grissing.  He  then  signed  the  written  conditions  of  sale,  to 
which  a  copy  of  the  advertisement  was  annexed,  as  follows:  ^^I 
hereby  acknowledge  myself  to  be  the  purchaser  of  tract  of  land 
and  premises  described  in  the  annexed  advei-tisement  for  the  sum 
of  $7,000,"  and  on  the  19th  of  September  paid  to  the  master 
$1,000,  for  which  the  master  signed  a  receipt  at  the  bottom  of 
the  conditions  of  sale,  as^  received 

"on  account  of  the  purchase  price  of  the  lands  and  premises  described 
in  the  annexed  advertisement  and  referred  to  in  the  foregoing  conditions 
of  sale,  upon  the  terms  and  conditions  therein  specified.  The  balance 
($6,000)  six  thousand  dollars  to  be  paid  as  therein  provided  at  the  time 
and  manner  therein  stated." 

These  conditions  of  sale  signed  both  by  the  master  and  the 
purchaser  make  the  wi'itten  contract  of  sale  of  the  lands  required 
by  the  statute  of  frauds,  and  there. can  be  no  question,  I  think, 
that  so  far  as  the  case  is  to  be  considered  as  one  of  mutual  con- 
tract between  the  master  and  the  purchaser  evidenced  by  the 
writing,  the  sale  was  made  and  intended  to  be  made  subject  to 
the  mortgage  of  $1,000.  No  relief  from  the  bid  based  on  the  act 
of  1906  can  be  given,  because  the  requirements  of  the  statute  in 
reference  to  the  existence  of  liens  upon  premises  sold  at  judicial 
sale  were  complied  witli  by  the  statement  or  reasonable  descrip- 
tion of  the  lien  on  the  premises  to  be  sold,  with  its  approximate 
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amount  inserted  in  the  notices  and  advertisements  and  in  the 
conditions  of  sale.  These  statutory  requirements  being  fulfilled, 
the  purchaser  fails  to  bring  himself  within  the  extension  of  the 
statute  to  relief  from  purchase  at  a  judicial  sale.  The  purchaser 
does  not,  either  in  his  petition  or  in  his  answer  to  complainant's 
petition,  attempt  to  make  a  case  within  the  statute,  by  alleging 
or  setting  up  that  the  existence  of  this  lien  of  the  mortgage  upon 
the  premises  sold  was  not  disclosed  by  the  advertisements  of  sale 
and  by  the  conditions  of  sale  which  he  signed.  His  daim  for  re- 
lief is  that  by  reason  of  conversations  had  on  the  day  of  sale  and 
before  the  sale  between  himself  and  Julius  Umbach,  one  of  the 
defendants,  and  the  mortgagor,  in  which  complainant  partici- 
pated, relating  to  the  amount  which  he  (Grissing)  would  bid 
on  the  property,  he  (Grissing)  told  them  he  would  not  bid  over 
$7,000  for  a  free  and  clear  title,  and  that  subsequently  when 
he  read  the  advertisement  mentioning  the  mortgage  as  a  lien, 
he  was  again  told  by  Julius  Umbach  that  the  price  bid  for  the 
property  was  for  a  deed  free  and  clear  of  all  encumbrances. 
Julius  Umbach,  the  owner  of  the  mortgage,  and  of  one-seventh 
interest  in  the  premises,  was  prepared  to  bid  on  the  property 
in  the  protection  of  his  double  interest,  and  did  in  fact  bid  against 
Grissing,  they  being  two  probable  purchasers.  In  this  aspect 
of  the  case,  that  of  ascertaining  the  amount  either  would  bid, 
the  interest  of  Julius  Umbach,  as  well  as  that  of  Grissing,  ap- 
parently was  adverse  to  that  of  the  other  parties  interested  in 
the  sale,  some  of  whom  were  infants,  and  the  understanding 
with  Julius  about  the  status  of  his  mortgage,  even  if  Grissing 
afterwards  acted  on  it,  cannot  be  considered  as  any  suflScient 
reason  for  relieving  him  from  his  contract  with  the  master  who 
had  prepared  the  advertisement  and  conditions  and  had  the  sole 
control  and  conduct  of  the  sale  for  the  benefit  of  all  parties. 

The  afl5davit  of  Cowie,  one  of  the  petitioner's  witnesses,  shows 
that  in  a  talk  with  Julius  Umbach,  who  himself  proposed  to 
bid  on  the  property  and  was  willing  to  bid  $7,000  for  it  as  his 
highest  price,  Julius  said  to  Grissing:  "You  shall  have  the 
property  for  $7^000,  unless  somebody  bids  higher,  and  that  after 
it  got  up  to  $7,000,  he  (Julius)  would  stop  bidding." 

After  this  talk  by  themselves,  the  four  persons  went  to  the 
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corridor,  where  the  property  was  put  up  for  sale  by  the  master, 
and  the  advertisements  and  conditions  of  sale  were  read.  This 
witness  Cowie  started  the  bidding  at  $5,000,  and  then  Grissing 
and  Julius  Umbach  bid  against  each  other  until  Grissing  bid 
$7,000,  when  it  was  struck  off  to  Grissing.  If  any  understand- 
ing or  arrangement  was  reached  before  the  sale  that  Grissing 
should  have  the  property  for  $7,000,  this  was  a  private  under- 
standing between  the  parties  making  it,  and  under  the  circum- 
stances, no  understanding  between  these  parties  as  to  the  price 
to  be  paid  for  a  clear  title  should  be  allowed  to  affect  the  sale 
by  the  master  in  reference  to  the  question  whether  the  price  bid 
to  the  master  did  or  did  not  include  the  payment  of  the  mort- 
gage lien.  The  advertisements  and  the  conditions  settled  that 
question,  and  if  the  purchaser  without  any  inquiry  of  the  master 
relied  on  any  other  statements,  it  was  at  his  own  risk. 

From  the  petitioner's  own  affidavit  as  to  his  conversation 
with  Julius  before  the  sale,  it  appears  that  the  latter  referred  to 
a  diversity  or  division  of  interests  in  the  property  among  the 
heirs,  and  also  in  reference  to  his  mortgage,  and  it  further  ap- 
pears that  after  Julius  made  an  agreement  with  Grissing  to  stop 
bidding  at  $7,000,  they  both  went  in  to  carry  out  this  arrange- 
ment.   The  purchaser  distinctly  says : 

"That  he  notices  the  advertisement  mentioned  a  $1,000  mortgage  and 
did  not  say  that  the  property  was  to  be  sold  sabject  to  the  mortgage,  and 
that  having  come  to  an  understanding,  as  I  supposed,  with  the  parties 
in  interest,  as  to  what  my  bid  would  mean,  I  paid  no  further  attention 
to  the  advertisement." 

Both  Julius  and  William  Umbach  in  their  aflSdavits  deny  any 
understanding  that  the  property  wa?  not  to  be  sold  subject  to 
the  mortgage  and  insist  that  Gris^sing  understood  at  the  time 
that  it  was  sold  subject  to  the  lien.  These  conflicting  affidavits 
are  perhaps  reconcilable  by  the  view  that  it  may  have  been  the 
expectation  of  these  three  persons  that  although  the  mortgage 
was  a  lien  on  the  premises,  yet  it  was  to  be  paid  out  of  the  pur- 
chase price,  and  that  the  bid  of  $7,000  for  a  "good"  or  "clear" 
title  was  made  on  that  basis.  This  might  show  a  case  which,  as 
between  the  purchaser  and  William  and  Julius  Umbach,  and  if 
it  were  a  matter  to  be  settled  between  them  alone,  might  entitle 
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the  purchaser  to  claim  that  the  mortgage,  although  a  lien,  should 
be  paid  out  of  the  purchase  price  bid,  as  the  court  is  expressly 
authorized  to  do,  hv  the  statute  of  1906,  and  to  require  the  bid 
to  stand.  But  this  situation,  if  it  existed  between  these  persons, 
could  not  affect  the  master  and  the  contract  with  him,  nor  does 
it  entitle  the  purchaser  to  be  relieved  from  his  contract  made 
with  the  master  for  the  benefit  of  all  the  parties  to  the  suit, 
without  any  knowledge  of  or  participation  in  this  private  ar- 
rangement. Tliis  contract  of  the  purchaser  with  the  master  was 
at  a  sale  in  which  the  master  liimself  complied  with  the  pro- 
visions of  the  statute  relating  to  the  statement  of  the  existence 
of  the  lien,  and  purchasers  about  to  bid  were  notified  by  him  of 
.the  existence  of  the  mortgage  as  a  lien  on  the  premises. 

This  contract  with  the  master  shotild  therefore  be  specifically 
performed. 

The  petition  of  the  purchaser  should  be  dismissed  and  that 
of  the  complainant  granted.  At  the  time  of  settling  order  I 
will  hear  counsel  on  the  question  whether  the  orders  should  be 
made  without  prejudice  to  any  application  for  relief,  either  in 
this  suit  or  other>vise,  by  the  purchaser  against  either  Julius  or 
William  Fmbach,  individually.  On  his  present  application  the 
complainant  represents  the  master  and  all  the  parties  to  the 
suit,  and  this  case  must  be  decided  upon  those  rights. 


CoRXELTus  C.  Vermeule 

V. 

JoiTN  D.  Vermeule  et  al. 

[Decided  January  19th,  1914.] 


1.  An  action  on  notes  will  not  be  temporarily  enjoined  on  the  gpotuid 
that  it  involves  a  partnership  transaction  where,  from  the  aflSdavlts  for 
and  against  the  preliminary  injunction,  it  is  doubtful  whether  the  co- 
partnership exists,  and  it  appears  that  the  notes  were  special  transactions 
not  relating  to  the  partnership  affairs. 
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2.  On  a  bill  to  enjoin  an  action  at  law  on  the  theory  that  the  action 
arose  out  of  a  partnership  demand,  and  to  require  an  accounting  between 
the  parties,  where  the  evidence  establishes  a  joint  adventure  the  parties 
will  be  decreed  an  accounting,  though  the  bill  specifically  alleges  the 
existence  of  a  partnership. 

3.  In  a  suit  to  enjoin  the  prosecution  of  an  action  on  notes  given  by 
complainant  on  the  ground  that  the  notes  were  part  of  a  transaction 
relating  to  a  joint  adventure  between  the  parties,  and  that  complainant 
was  entitled  to  an  accounting  before  being  sued  in  an  action  at  law,  evi- 
dence held  insufficient  to  establish  the  existence  of  a  joint  adventure  en- 
titling him  to  an  accounting. 


Heard  on  bill,  amended  bill,  answer  and  amended  answer,  rep- 
lication and  proofs. 

Mr,  Robert  H.  McCarter  and  Messrs.  McCarter  &  English, 
for  the  complainant. 

Mr.  Sherrerd  A,  Depue  and  }fessrs.  Lxndahury,  Depue  & 
Faulks,  for  the  defendants. 

Emery,  V.  C. 

The  occasion  of  filing  this  bill  was  the  commencement  of  a  suit 
in  the  supreme  court  of  this  state  by  John  D.  Vermeule,  one  of 
the  two  original  defendants,  against  complainant,  Cornelius  C. 
Venneule.  The  suit  was  brought  in  September,  1901,  to  recover 
the  amount  claimed  to  be  due  upon  three  notes,  two  of  them 
being  notes  for  $5,000  each,  drawn  by  C.  C.  Vermeule,  payable  to 
his  o\^Ti  order  and  endorsed  by  defendant  John  D.  Vermeule  for 
the  accommodation  of  the  maker,  discounted  for  complainant's 
benefit,  and  which  J.  D.  Vermeule,  as  endorser,  paid  at  ma- 
turity, at  the  maker's  request.  The  third  note  was  a  note  of  a 
Maine  corporation  called  tlie  York  Cliffs  Improvement  Com- 
I>any,  for  $10,000,  dated  November  2ith,  1897,  and  payable  to 
John  D.  Vermeule  on  demand,  executed  by  complainant  as 
treasurer  of  the  company.  Upon  this  note  was  an  endorsement, 
that  it  was  given  to  be  held  by  J.  D.  Vermeule  as  collateral 
security  for  moneys  to  be  advanced  by  him  to  the  company  to 
pay  its  then  outstanding  bills  payable,  accounts  payable  and  cur- 
rent expenses,  and  a  fuHher  endorsement  signed  by  the  com- 
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plainant,  "I  hereby  assume  liability  for  all  moneys  to  become 
due  or  to  be  secured  by  this  note  to  the  extent  of  eleven  twenty- 
sevenths  of  the  entire  amount."  In  the  suit  at  law,  defendant 
J.  D.  Vermeule  alleged  that  tlie  $10,000  was  subsequently  ad- 
vanced to  the  company,  which  failed  to  repay,  on  demand,  and 
judgment  for  eleven  twenty-sevenths  thereof,  with  interest,  was 
claimed  on  the  guaranty  of  C.  C.  Vermeule. 
.  Previous  to  the  commencement  of  this  suit  in  New  Jersey,  the 
defendant  John  D.  Vermeule  had  commenced  an  action  against 
the  complainant  in  the  supreme  court  of  the  State  of  New 
York,  to  recover  the  amounts  claimed  to  be  due  upon  the  same 
three  notes,  in  which  action  the  complainant  had  set  up  a  num- 
ber of  defences,  including  defences  thereto  claimed  to  be  equi- 
table defences  to  the  action  and  which  are  the  basis  or  foundation 
of  the  present  bill  to  enjoin  the  suits  at  law.  An  injunction 
was  prayed  against  further  prosecution  of  the  suit  in  New  York 
as  well  as  the  suit  in  New  Jersey. 

As  to  all  three  of  the  notes  the  general  claim  alleged  by  the 
bill  is  that  they  were  given  in  the  course  of  and  in  connection 
with  a  co-partnership  existing  between  the  complainant,  the  de- 
fendant John  D.  Vermeule  and  the  defendant  Joseph  N.  Kin- 
ney, in  a  speculative  enterprise  of  exploiting,  developing  and 
marketing  lands  at  the  seaside  resort,  York  Cliffs,  in  the  State 
of  Maine,  and  were  given  to  raise  funds  to  be  used  in  this  part- 
nership. .And  it  was  further  claimed  that  no  final  acconnting 
had  been  made  of  these  partnership  transactions  between  the 
partners,  that  the  other  two  partners  had,  in  reference  to  certain 
transactions  set  out  in  the  bill,  become  accountable  to  him  and 
that  no  equitable  settlement  of  the  affairs  of  the  partnership 
could  be  made  unless  the  claims  against  the  complainant  arising 
out  of  said  notes  were  adjusted  in  connection  with  the  settle- 
ment of  the  affairs  of  the  paitnership.     As  to  the  two  $5,000 
notes,  the  further  claim  was  made  by  the  bill  that  by  reason  of 
certain  dealings  relating  thereto  specially  set  out  in  the  bill, 
between  the  complainant  and  J.  D.  Vermeule,  including  the  as- 
signment to  the  latter  of  the  complainant^s  book  account  against 
the  company  and  of  certain  shares  of  complainant  in  the  stock 
of  the  company,  which  stock  J.  D.  A^ermeule  held  as  collateral 


Digitized  by  VjOOQIC 


CASES  IX  CHAXCERY,  1913.  437 

12  Buck,  Venneule  v.  Venneule. 

for  the  notes,  these  two  notes  of  $5,000  each  were  paid,  as  be- 
tween defendant  Venneule  and  complainant,  and  complainant 
was  no  longer  liable  to  J.  D.  Vermoule  upon  them. 

The  answer  of  J.  D.  Vermeule,  and  the  affidavits  filed  on  his 
behalf,  denied  the  formation  or  existence  of  any  partnership,  to 
any  extent  or  for  any  purpose,  and  claimed  substantially  that 
the  notes  in  question  were,  as  between  the  parties  thereto, 
special  and  separate  transactions  not  connected  with  any  other 
accounts  or  transactions  between  them.  And,  the  special  de- 
fence set  up  to  the  two  notes  claimed  to  have  arisen  out  of  the 
dealings  between  the  two  A^emieules  alone  being  a  legal  rather 
than  an  equitable  defence,  the  preliminary  injunction  against 
further  prosecuting  the  suits  at  law  was  denied,  both  because  of 
the  doubts  raised  as  to  whether  a  partnership  existed,  and  also 
because,  even  if  a  co-partnerfhip  did  exist,  the  affidavits  seemed 
to  warrant  tlie  conclusion  that  these  notes  were  special  transac- 
tions in  which  the  complainant  had  expressly  agreed  to  pay  these 
debts,  and  must  pay  them  if  liable,  getting  allowance  for  the 
payment,  if  entitled  to  it,  on  any  final  accounting.  The  prose- 
cution of  the  suit  to  verdict  and  judgment  should  not  therefore 
be  enjoined.  2  Lind.  Part  *566,  This  denial  of  a  preliminary 
injunction  was.  however,  without  prejudice  to  renewal  of  the 
application  after  judgment  at  law.  Upon  the  trial,  at  law  verdict 
was  found  for  the  defendant  in  the  suit  at  law,  the  complainant 
herein,  upon  the  two  $5,000  notes,  and  a  verdict  against  com- 
plainant, upon  his  guarantee  of  the  York  Cliffs  Improvement 
Company  note.  Judgment  in  favor  of  John  D.  Vermeule 
against  the  complainant  was  entered  in  the  supreme  court  on 
June  5th,  1906,  and  on  August  1st,  1906,  the  amount  of  the 
judgment,  with  interest  and  sheriff's  execution  fees  ($5,694.01), 
was  paid  into  this  court,  as  a  condition  of  enjoining  execution. 
After  this  judgment  at  law  complainant  brought  suit  in  the 
supreme  court  of  Maine  on  October  27th,  1906,  against  the  York 
Cliffs  Improvement  Company  to  recover  from  it  this  amount 
of  $5,694.01,  thus  paid  by  complainant  into  court  as  surety  on 
the  company's  note  of  November  'i^\h,  1897,  and  on  April  26th, 
1909,  complainant  recovered  judgment  for  this  amount  with 
interest  from  August  1st,  1906,  the  date  of  payment  into  court. 
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$6,551.90,  and  costs.  This  judgment  against  the  company  ob- 
tained in  Maine  wa5  satisfied  by  sale  of  the  company's  laoids  on 
execution  on  the  10th  day  of  July,  1909.  This  suit  in  Maine, 
brought  by  complainant  against  the  York  Cliffs  Improvement 
Company  in  October,  1906,  was  still  pending  and  undetermined 
at  the  close  of  the  taking  of  proofs  at  the  original  hearing  in 
this  cause  in  February,  1909,  but  was  proved  at  a  further  hear- 
ing on  July  29th,  1910,  had  upon  an  opening  of  the  proofs  and 
filing  an  amendment  to  the  answer. 

It  was  further  specially  claimed  by  the  bill  that  in  the  course 
and  prosecution  of  this  alleged  partnership,  two  corporations 
were  organized  in  the  State  of  Maine  to  take  over  the  partner- 
ship lands  for  the  purpose  of  developing  and  marketing  the 
lands,  but  that  the  organization  and  operation  of  the  corpora- 
tions and  their  ownership  were  incidental  to  the  prosecution  of 
the  partnership  which,  as  is  alleged,  continued  after  their  forma- 
tion, and  still  continues.  The  bill  specially  charges  that  a  large 
hotel  property  belonging  to  the  company,  which  was  erected  at 
an  expense  of  over  $125,000,  advanced  by  the  three  partners  as 
a  '^syndicate,"  was  mortgaged  by  the  hotel  company  to  a  trust 
company,  of  which  defendant  J.  D.  Vermeule  was  vice  presi- 
dent, to  secure  $50,000  for  advances  by  J.  D.  Vermeule  and 
Kinney,  for  their  advances  to  that  amount  over  and  above  the 
amount  contributed  by  the  "syndicate"  as  a  firm,  and  that  this 
mortgage  had  been  foreclosed  by  the  trust  company,  at  J.  D. 
Vermeule's  instance,  and  the  company's  equity  foreclosed  by  a 
sale  to  the  trust  company  which  now  holds  the  title.  This  title, 
the  bill  alleges,  the  defendants  claim  is  held  in  trust  for  them 
alone,  but  complainant  claims  that  it  is  held  in  trust  for  the 
firm,  and  constitutes  part  of  the  partnership  property  for  which 
an  accounting  and  allowance  should  be  made.  The  bill  does  not 
specify  or  claim  any  other  special  property  as  being  assets  of  the 
firm  to  be  taken  over.  It  prays  the  dissolution  of  the  alle^d 
partnership,  the  appointment  of  a  receiver,  if  necessary,  and  an 
accounting  with  an  injunction  against  the  pending  suits  by  the 
defendant  J.  D.  Vermeule,  for  the  purpose  of  having  claimP 
upon  them  brought  into  the  partnership  account. 

Complainant  is  a  resident  of  Xew  Jersey,  but  both  the  de- 
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fendants  are  residents  of  other  states,  J.  D.  Vermeule  of  New 
York  and  Joseph  N.  Kinney  of  Maine  or  Pennsylvania.  De- 
fendant Vermeule  was  brought  into  court  on  the  application  for 
injunction  by  service  upon  his  attorney  in  the  New  Jersey  suit, 
and  subsequently  filed  an  answer  in  tlie  suit.  The  defendant 
Kinney,  the  other  alleged  partner,  was  not  served  with  process, 
and  did  not  appear  in  the  suit.  The  answer  of  the  defendant 
J.  D.  Vermeule  denied  the  alleged  partnership,  as  did  also  J.  N. 
Kinney,  in  an  affidavit  filed  on  behalf  of  the  defendant  J.  D. 
Vermeule. 

At  the  hearing  the  only  asset  or  property  claimed  to  belong  to 
the  alleged  partnership  was  the  equity  of  the  defendants,  J.  D. 
Vermeule  and  Joseph  N.  Kinney,  in  the  hotel  property,  after 
the  foreclosure,  it  being  claimed  that  this  property,  although 
owned  by  the  company  and  mortgaged  by  it,  was  still,  as  be- 
tween the  members  of  the  "svndicate,"  partnership  property, 
and,  therefore,  upon  the  purchase,  still  subject  to  an  accounting 
therefor^  as  between  the  partners,  and  without  regard  to  or 
taking  into  account  the  transfer  of  it  to  the  company.  The  trust 
company,  which  holds  the  legal  title,  is  not  a  party  to  the  sxiit. 
No  other  property  or  asset  was  suggested  as  an  asset  of  the 
alleged  partnership  concerning  which  an  accounting  should  be 
made,  but  it  wa's  claimed  that  an  accounting  was  necessary  as 
between  the  partners  in  order  to  account  for  and  settle  as  be- 
tween themselves  their  proportionate  liabilities  on  obligations 
which  wore  originally  or  in  fonn  personal  obligations  of  com- 
plainant, but  which  were,  as  complainant  claims,  obligations  of. 
or  assumed  by  the  "s}Tidicate"  or  partnership,  and  therefore  the 
subject  of  accounting  between  them,  in  connection  with  the  $10,- 
000  note  of  the  company  partly  guaranteed  by  Kinney  and  C.  C. 
Vermeule.  These  personal  obligations  were  the  notes  secured  by 
the  mortgages  given  on  the  purchase  of  the  lands  which  were, 
or  were  claimed  to  be,  purchased  on  behalf  of  the  partnership, 
the  title  to  which  was  taken  in  the  name  of  complainant.  He 
afterwards  conveyed  all  these  lands  to  the  York  Cliffs  Improve- 
ment Company,  which,  upon  the  conveyance,  assumed  the  pay- 
ment of  the  mortgages  given  by  him,  but  these  mortgages  (five 
in  number),  not  having  been  paid,  complainant  claims  that 
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this  proportionate  liability  of  the  members  of  the  syndicate  or 
partnership  should  now  be  a  matter  of  account  and  adjustment 
in  connection  with  the  $10,000  note.  In  April,  1909,  the 
complainant  commenced  two  suits  in  the  supreme  court  of 
Maine  against  John  D.  Vermeule,  one  suit  to  recover  five- 
twelfths  of  the  amount  for  which  complainant  was  liable  on 
the  notes  secured  by  three  of  said  five  mortgages,  the  Daniel 
Weare  mortgage  for  $3,000,  the  Pliillips  mortgage  for  $2,000 
and  the  Parsons  mortgage  for  $3,300,  being  $8,300  in  all,  and 
another  suit  to  recover  one-third  of  the  amount  of  complain- 
ant's liability  on  the  other  two  mortgages^  the  Daniel  Weare 
mortgage  for  $9,000  and  the  Bowden  mortgage  for  $2,400, 
$11,400  in  all.  In  September,  1909,  defendant  John  D.  Ver- 
meule brought  a  suit  in  the  supreme  court  of  Maine  against  the 
complainant  to  recover  the  entire  amount  of  three  of  the  notes 
given  by  the  complainant  on  three  of  these  purchases  of  land — 
the  Bowden  note  for  $2,400  and  the  Daniel  Weare  note  for  $3,- 
000  and  the  Parsons  note  for  $3,300,  which  notes  were,  as  he 
claims,  endorsed  and  delivered  to  him  by  the  payees,  respec- 
tively. And  in  the  same  month,  September,  1909,  complainant 
also  brought  a  suit  in  the  supreme  court  of  Maine  against  the 
York  Cliffs  Improvement  Company  to  recover  from  it  the  en- 
tire amount  of  its  assumption  on  all  the  five  mortgages,  $19,700. 
All  of  these  suits  were  pending  and  undetermined  at  the  time 
of  the  further  hearing  in  this  cause. 

No  suits  of  any  kind,  other  than  the  present  suit,  ajipear  to 
have  been  brought,  either  in  Maine  or  elsewhere,  against  Joseph 
N.  Kinney,  the  other  defendant  named  in  the  original  bill  in 
the  present  suit,  or  against  his  executors  who  were  substituted 
as  defendants  in  1907,  after  Kinney's  death,  on  an  amendment 
to  the  bill.  Neither  Kinney  nor  his  executors  have*  appeared  in 
the  suit,  and  on  an  order  of  publication  against  his  executors 
a  decree  pro  confesso  was  taken  against  them,  before  the  final 
hearing. 

The  questions  argued  at  the  hearing  were  substantially  these: 
First.  The  nature  of  tlie  relation  between  the  parties  in  refer- 
ence to  the  lands  in  question,  and  whether  or  not  it  was  that  of 
partnership  or  joint  adventure  in  connection  with  the  same. 
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Second.  Whether  complainant  i«  entitled  to  an  accounting  in 
this  court  for  the  purpose  of  adjusting  and  settling  the  accounts 
of  the  partnership  or  joint  adventure,  including  his  liability  on 
or  payment  into  court  of  the  judgment  obtained  against  him. 

Although  the  bill  is,  undoubtedly,  framed  solely  on  the  theory 
of  a  partnership,  and  this  is  the  only  relationship  expressly 
alleged,  and  the  complainant  himself  throughout  all  his  evidence 
gives,  or  attempts  to  give,  all  the  transactions  between  them  the 
color  and  usually  the  name  of  partnership  transactions,  counsel 
at  the  hearing  claim  the  right  to  an  accounting  on  this  bill, 
even  if  it  should  be  held  that  the  relation  between  the  parties 
is  that  of  joint  adventure  rather  than  that  of  a  technical  part- 
nership. There  is  a  well-settled  distinction  made  by  our  courts 
between  the  two  classes  of  cases,  and  in  many  respects  the  dis- 
tinction is  vital,  but  in  reference  to  the  special  question  now 
ultimately  involved,  viz.,  that  of  a  right  to  an  account  in  equity, 
our  courts  hold  that  joint  adventurers  are  entitled  to  such  ac- 
count, and  on  that  basis,  accounts  as  between  joint  adventurers 
or  joint  owners  have  been  ordered  on  bills  alleging  the  existence 
of  partnership,  and  apparently  based  on  this  claim  alone.  War- 
wick  V.  Stockton  (VicC'Chancellnr  Pittipy,  1896),  55  N,  J.  Eg. 
(10  Dick.)  61;  Jackson  v.  Boopei'  {Vice-Chancellor  Howell, 
1909),  76  N,  J.  Eq.  (6  Biich.)  185,  both  approved  on  this  point 
in  Braddock  v.  Hinchman  (Court  of  Errors  and  Appeals,  1911), 
78  N.  J.  Eq.  (8  Buck.)  270.  In  these  cases,  however,  the  bills 
seem  to  have  set  out  specifically  the  transactions,  or  many  of 
them,  as  to  which  the  existence  of  a  partnership  was  claimed, 
and  the  bills  prayed  general  relief.  This  is  the  case  with  the 
allegations  and  prayer  of  the  present  bill.  I  think  it  is  clear 
from  the  evidence  that  no  partnership  inter  sese,  in  the  legal 
or  technical  sense  as  defined  by  our  courts,  existed  between  the 
parties,  but  it  is  also  clear  that  there  was  originally  a  joint  ad- 
venture, in  which  they  were  interested,  and  on  this  basis  of  com- 
plainant's right  to  relief  under  the  bill,  I  will  consider  the  evi- 
dence to  determine  the  nature  of  this  joint  adventure,  its  con- 
tinuance and  whether  complainant's  right  to  an  accounting  of 
the  same  against  the  defendant  is  made  out.  Complainant  and 
defendant  are  the  only  two  witnesses  produced  to  give  oral  evi- 
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dence  as  to  the  agreement  between  them,  which  complainant 
now  always  describes  or  refers  to  as  a  partnership,  and  which 
relation  the  defendant  denies.  There  exists,  however,  a  great 
mass  of  written  evidence,  extending  through  neariy  ten  years, 
consisting  of  the  contracts,  letters,  statements,  accounts  and 
other  documents,  relating  to  their  transactions,  as  well  as  the 
books  and  accounts  of  the  two  Maine  companies,  which  took 
over  or  held  all  the  properties  in  which  these  parties  were  jointly 
'  interested,  and  a  careful  examination  and  consideration  of  these 
documents  in  connection  with  the  conduct  of  the  parties  will 
solve  these  questions  of  fact  at  issue  almost,  I  think,  to  the  point 
of  demonstration. 

(Here  follows  a  statement  of  the  evidence  in  detail  which  is 
omitted  by  the  direction  of  the  vice-chancellor.) 

Upon  the  whole  evidence,  I  conclude  that  there  is  no  founda- 
tion for  the  claim  upon  which  the  bill  is  based.  The  evidence 
shows  that  no  property  or  assets  of  any  kind  have  been  owned 
jointly  by  these  parties  since  the  conveyance  of  the  "syndicate" 
property  and  the  division  of  the  syndicate  assets ;  that  all  of  the 
transactions  in  which  the  parties  joined  after  this  time  related 
to  advances  to  the  company  by  the  parties  individually,  and 
their  repayment  by  the  company,  and  every  one  of  these  transac- 
tions, except  the  note  on  which  judgment  was  obtained  against 
the  complainant,  was  adjusted  and  settled  between  the  parties 
at  or  about  the  time  they  were  entered  into,  by  making  them  in 
their  legal  form  transactions  between  the  separate  members  and 
the  company  directly;  that  this  guaranteed  note  thus  excepted, 
provided  by  its  written  endorsements  and  guarantees  for  the 
independent  settlement  under  it,  of  the  respective  obligations 
of  the  parties  to  each  other;  that  the  ownership  or  control  of 
the  improvement  company's  stock  or  property,  as  partnership 
or  joint  adventure  assets,  or  as  incidental  thereto,  is  not  proved, 
and  would  be  invalid  for  that  puipose,  if  proved,  under  the  de- 
cision in  JacJcfton  v.  Hooper,  76  N,  J.  Eq,  (6  Buck.)  1S5;  that 
there  are  no  obligations  incurred  by  or  on  behalf  of  the  syndicate 
or  any  of  its  members,  or  in  relation  to  its  former  properties 
now  outstanding,  except  complainant's  personal  obligations  for 
pureliaso-monoy  on  the  purchase  of  the  properties,  which  ob- 
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/g^w    *^^03is  were  assumed  by  the  company;    that  as  to  these,  de- 

j/j^J^^^xzfct  Kinney,  on  his  written  purchase  of  an  interest  in  the 

io    ^^j>     never  assumed  any  obligation  and  is  under  no  obligation 

\)VV^<^oimt  to  complainant,  and  that  defendant  Verm^ule's  lia- 

1)^^  ^^       arises  from  his  sole  separate  and  individual  written  con- 

/cj-  :i:'elating  to  his  liability,  and  is  not  the  subject  of  this  suit 

o/f^  J^*^rtnerehip  or  joint  adventure  accounting.     This  liability 

(O^C^*^  defendant  TermQule  is  now  the  subject  of  litigation  in 

^^;Xv^  ^^inant's  suit  against  defendant,  brought  in  the  most  ap- 

^^'^ate  tribunals,  the  courts  of  the  state  where  the  contract 

^^^  ^made  and  the  lands  located,  and  whose  laws  must  control 

^e  question  of  liability. 

The  evidence  further  shows  that  the  two  $5,000  notes  sued  on 
in  the  court  of  law  were  separate  individual  transactions  be- 
tween complainant  and  defendant  Vermeule.  in  which  Kinney 
had  no  part,  and  they  are  not  the  subject  of  any  partnership  or 
joint  adventure  accounts.  In  reference  to  either  of  the  three 
notes,  therefore,  complainant  has  ]iot  shown  any  right  to  an 
equitable  accounting,  and  the  rights  of  the  complainant  and  de- 
fendant J.  D.  Vermeule  in  reference  to  these  notes,  being  as 
between  each  other  altogether  of  a  legal  character,  the  bill  must 
be  dismissed,  and  defendant  may  apply  for  pa)rment  to  him  of 
the  amount  paid  into  court  upon  his  judgment. 


MuNN  &  Company 

V, 

Americana  Company  et  al. 
[Decided  January  12th,  1914.] 


1.  A  contract  gave  defendant  company  the  right  to  use  the  name  of  the 
"Scientific  American  Compiling  Department"  in  the  sale  of  defendant's 
encyclopedia^  and  by  way  of  comi)en8ation  required  that  each  subscriber 
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to  the  encyclopedia  should  be  a  subscriber  to  one  of  complainant's  papers 
in  order  to  receive  the  encyclopedia  at  the  special  price,  and  provided 
that  a  year's  subscription  to  the  paper  was  to  be  a  part  of  the  contract 
with  each  subscriber,  defendant's  part  of  such  subscription  to  be  $2, 
which  was  a  reduction  of  one-third  from  the  regular  subscription  price, 
the  same  to  be  paid  to  complainant  in  advance  at  the  time  the  subscrip- 
tion began.  The  contract  further  provided  that  the  agreement  was  to 
continue  a  year  from  March  1st,  1905,  during  which  time  defendant 
guaranteed  a  minimum  of  ten  thousand  yearly  subscriptions  to  the  Scien- 
tific American  or  Scientific  American  Building  Monthly,  and  to  be  re- 
newed if  mutually  satisfactory. — Held,  that  such  contract  of  guaranty  was 
not  a  contract  for  the  sale  of  ten  thousand  copies  of  the  paper,  so  that, 
on  breach  thereof,  the  measure  of  damages  would  depend  on  the  profit  or 
loss  by  reason  of  not  supplying  the  minimum  number  at  the  reduced  price, 
but  was  a  contract  of  guaranty  incident  to  a  contract  for  an  account  to 
be  made  as  compensation  for  the  reduction  in  price  of  complainant's  paper 
and  the  use  of  its  name,  and  the  guaranty  fixed  the  minimum  amount  to 
be  due  yearly  on  the  accounting. 

2.  Defendant's  contract  to  furnish  a  minimum  of  ten  thousand  annual 
subscriptions  for  one  of  complainant's  papers  at  a  specified  price  con- 
templated a  running  account,  requiring  a  yearly  demand  for  settlement 
for  any  deficiency  in  order  to  entitle  complainant  to  recover  interest  on 
the  loss  sustained  by  any  annual  default,  and  a  failure  to  demand  interest 
at  any  time  during  an  informal  continuance  of  the  contract  barred  the 
addition  of  such  liability  to  that  expressed  in  the  contract  under  which 
the  parties  continued  to  act,  and  which  did  not  provide  for  interest. 


On  further  hearing  on  application  for  decree  for  account. 

Mr,  Franklin  W.  Fort,  for  the  complainants. 

Messrs.  McCarter  &  English  and  Mr,  McKenna,  for  the  de- 
fendants. 

Emery,  V.  C. 

At  the  hearing  upon  the  decree  for  account,  I  concluded  (for 
reasons  given  in  a  memorandum)  that  complainant  was  en- 
titled to  an  account  in  this  court  for  the  amount  due  under  tlie  ! 
contract  of  1904,  but  were  not  entitled  to  an  account  in  this 
court,  either  for  profits  derived  from  the  use  of  the  name 
"Scientific  American"  or  for  loss  or  damage  sustained  by  its 
wrongful  use,  these  being  purely  claims  for  unliquidated  dam- 
ages. 

On  this  further  hearing  to  settle  the  decree  for  account  under 


I 
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the  contract,  complainants  waive  any  account  for  any  amount 
due  beyond  the  minimum  sum  of  $20,000  per  year,  which  they 
claim  to  be  due  under  the  contract,  from  which  yearly  sum  is 
to  be  deducted  the  amounts  already  paid.  On  this  waiver  they 
ask  now  final  decree  for  the  deficiency  in  the  yearly  payments, 
with  interest,  without  reference  to  a  master.  Defendants  claim 
that  the  contract  does  not  guarantee  or  agree  to  pay  any  specified 
sum  yearly,  and  that  their  only  liability  to  complainants  under 
the  contract  is  for  the  loss  or  damage  sustained  by  their  breach 
of  the  contract  guaranteeing  ten  thousand  yearly  subscribers, 
and  as  to  this  claim,  they  insist  that  if  it  is  not  altogether  a 
claim  for  unliquidated  damages,  and  therefore  not  within  the 
jurisdiction  of  the  court,  it  must  in  any  event  be  a  matter  for 
inquiry  upon  an  accounting,  and  that  no  decree  can  now  be 
directed  for  the  payment  of  any  certain  or  guaranteed  sum  under 
the  contract  If  complainant^s  claim,  that  the  minimum  sum 
of  $20,000  is  payable  yearly,  is  well  founded,  and  all  further  ac- 
counting is  expressly  waived,  then  a  final  decree  for  the  payment 
of  the  minimum  sum  which  is  in  all  events  payable,  may  be 
now  directed  to  be  made  as  the  full  amount  due  on  an  account 
taken  under  the  bill. 

The  decision  of  the  question,  whether  there  is  a  minimum 
yearly  sum  payable,  depends  altogether  upon  the  legal  construc- 
tion of  the  contract  of  1904.  This  contract,  which  gave  to  the 
Americana  Company  the  exclusive  right  to  the  use  of  the  name 
of  the  "Scientific  American  Compiling  Department"  during  its 
continuance,  required,  by  way  of  complainant^s  compensation 
therefor,  that  each  subscriber  to  the  encyclopedia  should  be  a 
subscriber  to  one  of  eomplainant^s  papers,  in  order  to  receive 
the  encyclopedia  at  the  special  price,  and  as  to  the  payment  to 
complainants  and  the  manner  of  securing  it,  it  was  provided: 

** Third,  A  year's  subscription  to  the  Scientific  American  Building 
Monthly  is  to  be  a  part  of  the  contract  with  each  subscriber,  and  your 
part  of  such  subscription  to  be  $2,  the  same  to  be  paid  by  us  in  advance 
at  the  time  the  said  subscription  begins;"   also, 

'^Fourth,  This  agreement  to  1i)egin  March  1st,  1905,  to  continue  to 
March  Ist,  1906,  during  which  period  we  guarantee  a  minimum  of  ten 
thousand  yearly  subscriptions  to  the  Scientific  American  or  the  Scientific 
American  Monthly,  and  to  be  renewed  if  mutually  satisfactory." 
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On  May  12th,  1906,  the  contract  was,  by  endorsement,  formally 
extended  for  one  year  from  March  Ist,  1906,  to.  March  Ist,  1907, 
to  be  renewed  if  mutiially  satisfactory,  and  thereafter  was  con- 
tinued without  any  fonnal  writing,  but  by  mutual  consent  and 
co-operation,  until  June,  1911.  The  regular  yearly  subscription 
price  for  either  of  complainant's  publications  was  $3,  and  the 
general  object  of  the  contract  was  recited  in  its  opening  clause, 
viz.,  "Desiring  to  extend  the  subscription  list  of  the  Scientific 
American  and  also  the  sale  of  the  Encyclopedia  Americana." 
These  two  clauses,  third  and  fourth,  construed  together,  make  a 
contract  by  which  the  Americana  Company  agreed  that  they 
would  deliver  to  complainants  at  least  ten  thousand  subscrip- 
tions, during  each  year,  for  complainant's  papers,  from  sub- 
scribers to  the  Americana,  and  pay  from  time  to  time  to  com- 
plainants during  the  year  the  sum  of  $?  for  each  subscription  as 
taken.  These  subscriptions  to  complainants'  papers  thus  to  be 
delivered  to  complainants  by  the  Americana  Company,  were  con- 
tracts, not  with  the  Americana  Company,  but  contracts  made  di- 
rectly between  the  subscriber  and  the  complainant,  and  upon  the 
delivery  of  each  of  these  contracts  of  subscription  by  the  Ameri- 
cana Company  to  the  purchasers  of  the  encyclopedia,  complain- 
ant was  entitled  to  receive  $3,  a  reduction  of  $1  from  the  regular 
subscription  price,  made  for  the  purpose  of  extending  the  sub- 
scription list  of  the  Americana  as  well  as  the  complainants' 
papers.  The  present  contract  therefore,  as  between  the  parties, 
is  not  to  be  treated  on  the  basis  of  an  ordinary  or  simple  agree- 
ment of  the  Americana  Company  to  purchase  of  complainant, 
or  of  complainants  to  sell  or  supply  to  the  Americana  Company, 
complainant's  papers  to  the  extent  of  ten  thousand,  at  the 
specified  price  of  $2.  On  the  breach  of  the  purchaser  of  such 
ordinary  agreement  for  purchase  and  sale,  the  rule  of  damages 
for  not  taking  goods  agreed  to  be  taken,  might  apply,  and  under 
this  rule,  only  the  loss  by  reaf^on  of  not  receiving  the  minimum 
number  of  subscriptions  or  papers  at  the  price  fixed  would  be 
recoverable,  in  the  absence  of  any  other  provision  of  the.  contract 
as  to  damages.  But  this  rule  does  not  apply  to  a  contract  of  this 
character  under  which,  as  it  seems  to  me,  the  questions  whether 
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complainants  would  have  made  losses  or  profits  by  furnishing 
ten  thousand  papers  at  $"4  each,  and  what  sum  it  would  have  cost 
them  to  supply  the  minimum  number,  are  not  material.  The 
reason  is  this.  The  contract  was  not  intended  to  be  a  contract 
merely  on  the  basis  of  the  purchase  by  the  Americana  Company 
of  the  complainant  of  at  least  ten  thousand  subscriptions  at  a 
specified  price,  but  was,  on  tlie  complainant's  part,  a  contract  to 
co-operate  with  the  Americana  Company  for  the  mutual  exten- 
sion of  their  subscription  lists,  and  for  this  purpose,  the  entire 
consideration  given  by  complainant  was  (1)  the  reduction  of  its 
r^^lar  subscription  price  to  the  extent  of  one-tliird  in  favor  of 
the  subscribers  to  the  Americana,  by  which  reduction,  the  com- 
plainant to  that  extent  co-operated  witli  the  Americana  Com- 
pany in  its  plan  of  offering  to  proposed  subscribers  the  induce- 
ment of  a  free  gift  of  one  year's  subscription  to  complainant's 
paper;  and  (2)  the  exclusive  use  of  the  name  "Scientific  Ameri- 
can Compiling  Department"  in  the  enterprise  of  selling  the 
Americana  in  connection  with  the  offer  of  free  Bubscriptions  to 
complSinant's  paper.  The  execution  of  these  agreements  on  com- 
plainant's part  as  to  consideration  began  at  once  upon  the  opera- 
tion of  the  contract,  and  the  Americana  Company  thus  received, 
and  continued  to  receive  during  the  operation  of  the  contract,  all 
the  considerations  or  benefits  to  which  it  was  entitled  under  the 
contract.  The  consideration  or  compensation  which  complainant 
was  to  receive  for  these  two  concessions  on  its  part,  becoming 
effective  against  it  at  once,  was  (1)  the  right  to  receive  $2  in 
advance  and  from  time  to  time  as  each  subscription  to  the 
Americana  was  received,  and  the  subscription  to  the  complain- 
ant's paper  delivered  in  connection  therewith,  and  (2)  the  guar- 
antee that  there  should  be  at  least  ten  thousand  of  such  yearly 
subscriptions,  in  which  complainant's  part  was  $2  each. 

In  a  contract  of  this  kind,  the  guaranteed  minimum  itself  is 
in  itself  a  measure  of  the  compensation  fixed  by  way  of  account 
between  the  parties  for  the  reduction  in  price  and  the  use  of 
complainant's  name  in  the  enterprise.  On  breach  of  the  contract 
to  pay  in  advance  $2  for  each  subscription  delivered,  and  an  ao- 
coimting  for  the  amounts  due  on  subscriptions  actually  taken,  it 
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would  certainly  be  immaterial  whether  the  complainant  lost  or 
made  money  by  agieeing  to  furnish  the  paper  for  $2,  nor  could 
in  such  case  any  deduction  from  the  $2  complainant  was  entitled 
to  receive  for  each  subscription  be  made  for  the  expense  of  sup- 
plying the  subscription.  The  payment  of  the  full  $2  without 
deduction,  as  complainants'  part  of  each  subscription  taken  to 
the  Americana,  applied  as  well  to  subscriptions  in  excess  of  ten 
thousand  as  to  those  under  it,  and  certainly  complainant's  re- 
covery on  a  claim  for  accounting  for  money  received  as  its  share, 
beyond  tJie  ten  thousand  subscriptions,  would  not  be  determined 
by  reference  to  its  profit  or  loss  by  reason  of  the  price  of  the 
paper  being  fixed  at  $2,  or  be  reducj?d  by  reason  of  the  expense  or 
cost  of  supplying  the  excess  number.  The  agreement  for  a 
minimum  number  of  subscriptions  fixed,  as  it  seems  to  me, 
in  the  same  way  and  on  the  same  kind  of  basis,  the  minimum 
sum  complainant  was  to  receive  on  an  accounting,  by  way  of 
compensation  for  the  considerations  and  benefits  at  once  re- 
ceived by  the  Americana  Company,  as  soon  as  co-operation  under 
the  contract  began.  In  other  words,  the  contract  of  guarantee 
was  a  contract  made  as  incident  to  and  in  connection  vrith  a 
contract  for  an  accounting  for  definite  sums  received  and  as  part 
of  a  contract  for  such  accounting,  and  was  made  for  the  purpose 
of  fixing  a  minimum  limit  on  accounting.  It  was  not  an  inde- 
pendent and  separate  contract  by  way  of  purchase  and  sale 
or  supply  of  the  minimum  number  of  subscriptions.  If  this 
part  of  the  entire  contract  be  not  treated  on  this  basis  of  a 
contract  to  account,  but  as  an  independent  contract  of  sale 
or  supply,  for  breach  of  which  damages  are  recoverable,  then 
for  breach  of  the  contract  to  furnish  at  least  ten  thousand  sub- 
scriptions at  $2,  the  damages  to  complainants  would  include,  as 
it  seems  to  me,  damages  by  reason  of  furnishing  at  $2  instead  of 
$3,  the  regular  price,  all  the  subscriptions  for  which  defendants 
have  actually  accounted.  This  would  seem  to  be  logically  a  loss 
incurred  by  reason  of  complainants'  reduction  of  the  regular 
price,  in  reliance  on  the  agreement  to  furnish  a  minimum  num- 
ber, and  a  loss  resulting  from  defendants'  breach  thereof.  Mani- 
festly such  subsequent  additional  payment  for  subscriptions  al- 
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/^ik^  burnished  was  not  contemplated,  as  the  result  of  a  breach 
^^  ^^  Accompanying  contract  for  a  minimum  number,  and  solely, 
^^Y\       because  the  guarantee  was  intended  as  a  guarantee  to 
L    ^t  for  such  minimum  number,  as  part  of  the  entire  contract 
*^^(iO\int,  made  to  compensate  complainants  for  the  considera- 
tion given  by  them  to  the  defendants  by  way  of  reduction  in 
price  and  use  of  their  name. 

Complainant  waiving  on  this  application  for  a  decree  for  ac- 
counting, any  claim*  to  recover  beyond  the  $2  for  the  mini- 
mum number  of  subscriptions  guaranteed,  is  entitled  to  a 
decree  that  the  amount  due  on  the  accounting  is  the  amount  of 
the  yearly  deficiency,  and  for  payment  of  such  sum.  Interest, 
however,  cannot  be  allowed.  The  minimum  contract  for  a 
yearly  number  was  a  running  account  of  a  kind  which  required  a 
yearly  demand  for  a  settlement  of  the  deficiency,  if  it  was 
intended  that  interest  should  be  claimed.  The  contract  was 
renewed  from  1907  until  1911,  without  any  express  formal 
agreement  and  only  by  the  mutual  action  of  the  parties.  Where 
the  promise  to  pay  interest  is  implied  only  and  not  express, 
facts  suflScient  to  support  the  implication  must  be  shown. 
16  Am.  &  Eng,  Encycl.  L.  {2d  ed.)  1006.  The  failure  to  demand 
interest  at  any  time  during  this  informal  continuance  of  the 
contract,  prevents  the  addition  of  this  liability  to  that  expressed 
in  the  contract  itself,  under  which  they  continued  to  act,  and 
which  did  not  provide  for  it,  either  6riginally  or  in  the  single 
written  extension. 

29 
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William  F.  ^Iullin 

r. 
Emma  L.  Vogt  ot  al. 

[Decided  January  19th,  1914.] 

^.  Contemporaneously  with  the  execution  of  a  written  lease  by  the 
defendant  to  the  complainant,  there  was  also  executed  a  written  agree- 
ment by  the  terms  of  which  the  landlord,  defendant,  agreed  to  convey  to 
the  complainant,  lessee,  at  the  expiration  of  the  lease,  or  prior  thereto, 
on  request,  the  property  so  leased,  by  deed  of  warranty  free  from  all 
encumbrance.  Tlie  landlord,  defendant,  was  unable  to  perform  this  con- 
tract because  the  premises  are  subject  to  an  easement  or  right  of  "way, 
and  on  being  requested  by  the  complainant,  lessee,  to  make  the  convey- 
ance in  the  way  bargained  for,  refused,  stating  that  she  could  only  de- 
liver a  deed  that  would  except  the  right  of  way. — Heldj  that  this  refusal 
did  not  terminate  the  lease. 

2.  The  natural  effect  of  calling  upon  the  landlord,  defendant,  to  fulfill 
her  agreement  to  give  title  free  from  encumbrance,  in  case  she  declares 
her  inability  to  do  so  because  of  the  existence  of  the  easement,  is  to 
relieve  complainant,  lessee,  from  any  obligation  on  his  part  to  perform  it. 
If  it  is  to  have  any  further  effect,  ,it  can  only  be  because  of  some  ex- 
plicit provision  on  the  subject  and  such  provision  is  wanting. 


Mt\  Ralph  E.  Liim,  for  the  complainant. 
Mr,  Joseph  Kahrs,  for  the  defendant. 

Stevens,  V.  C. 

This  is  a  bill  asking  for  an  injunction  to  restrain  an  action 
at  law  to  recover  rent  payable  on  a  written  lease.  The  com- 
plainant admits  that  he  has  no  defence  to  make  in  the  law 
court,  but  he  says  that  contemporaneously  with  the  execution  of 
the  lease  there  was  executed  a  written  agreement  by  the  terms 
of  which  his  landlord,  !Mrs.  Vogt.  agreed  to  convey  to  him  at 
the  expiration  of  the  lease,  or  prior  thereto,  on  request,  the 
property  so  leased,  by  deed  of  warranty  free  from  all  eneum- 
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brance.  He  says  further  that  Mrs.  Vo^  is  unable  to  perform 
this  oontract  because  the  premises  are  5?ubjeet  to  an  easement  or 
right  of  way  appurtenant  to  property  contiguous  thereto,  and 
that  she,  on  being  requested  by  complainant  to  make  the  con- 
veyance in  the  way  bargained  for,  refused,  stating  that  she  could 
only  deliver  a  deed  that  would  except  the  right  of  way. 

The  contention  is  that  this  refusal  has  not  only  terminated 
the  agreement,  but  the  lease  as  well.  Why  it  has  ended  the 
lease  is  not  obvious.  The  lease  and  agreement,  though  executed 
at  the  same  time,  are  contained  in  distinct  instruments.  They 
refer  indeed  to  each  other,  but  they  are  not  made  interdepend- 
ent. The  lease  is  complete  in  itself.  It  specifies  its  duration 
(five  years)  and  how  and  when  the  rent  shall  be  paid.  It  does 
not  provide  that  it  shall  terminate  or  that  the  rent  shall  cease 
in  case  the  agreement  of  sale  comes  or  is  brought  to  an  end. 
To  interpolate  such  a  provision,  on  the  ground  of  the  intention 
of  the  parties,  would  be  to  do  the  very  thing  the  complainant  is 
objecting  to,  in  the  case  of  the  agreement  itself.  The  natural 
effect  of  calling  upon  Mrs.  Vogt  to  fulfill  her  agreement  to  give 
a  title  free  from  encumbrance  is,  in  case  she  declares  her  in- 
ability to  do  so  because  of  the  existence  of  the  easement,  to  re- 
lieve complainant  from  any  obligation  on  his  part  to  perform 
it.  If  is  it  to  have  any  further  effect  it  can  only  be  because  of 
some  explicit  provision  on  the  subject,  and  such  provision  is 
wanting. 

The  case  of  Croome  v.  Lediard,  2  Myl,  &  K.  251,  commented 
on  in  Sug,  V,  &  P.  *163,  is  very  much  in  point.  By  a  written 
agreement  between  plaintiff  and  defendant  the  plaintiff  agreed 
to  sell  to  defendant  property  L.,  and  by  the  same  agreement  de- 
fendant agreed  to  sell  to  plaintiff  property  H. ;  both  to  be 
valued  by  the  same  person  and  both  purchases  to  be  completed 
on  the  same  day.  It  was  not  expressed  that  the  two  contracts 
were  to  be  dependent  on  each  other.  It  was  held  that  plaintiff 
was  entitled  to  a  specific  performance  of  the  contract  as  to 
property  L.,  although  defendant  w^as  unable  to  make  a  good  title 
to  property  H.  and  parol  evidence  to  show  that  in  reality  an 
exchange  was  intended  was  rejected.    The  lord-chancellor  said: 
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"If  the  agreement  between  the  parties  was  in  part  conducted 
upon  the  basis  of  an  exchange,  why  was  the  instrument  so  drawn 
as  to  suppress  the  real  nature  of  the  transaction?^^  So  here 
with  greater  force  may  it  be  asked,  Why,  if  the  lease  was  to 
tenninate  because  of  the  inability  of  the  landlord  to  give  the 
title  she  had  agreed  to  give,  was  it  not  expressly  so  provided? 
1  think  the  rule  to  show  cause  should  be  discharged. 


Emma  L.  Vogt  et  al. 

William  P.  Mullin. 
[Decided  January  19th,  1914.] 

1.  An  executory  written  agreement  to  convey  land  by  deed  of  war- 
ranty free  from  all  encumbrances,  cannot  be  reformed  on  the  ground  of 
mutual  mistake,  and  then  enforced,  on  demurrer  to  a  bill  for  specific 
performance  stating  that  the  land  is  subject  to  a  right  of  way  and  then 
charging  that  through  mutual  mistake  there  was  an  omission  to  mention 
in  the  writing  that  it  was  so  burdened. 

2.  Wirtz  V.  Guthrie,  81  N.  J,  Eq.  (11  Buoh.)  271,  followed, 

3.  The  circumstance  that  the  purchaser  took  a  five  years'  lease  con- 
temporaneously with  the  agreement  of  purchase  and  made  an  entry  un- 
der the  lease  does  not  amount  to  a  part  performance,  the  lease  and  agree- 
ment of  purchaser  not  being  interdependent. 


Mr,  Joseph  Kahrs,  for  the  complainants. 
Mr,  Ralph  E,  Lum,  for  the  defendant. 

Stevens,  V.  C. 

This  is  a  demurrer  to  a  bill  for  specific  performance.  The  bill 
alleges  a  written  agreement  to  convey  land  in  Newark  by  deed  of 
warranty  free  from  all  encumbrance.     It  states  that  this  land 
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^"^t^jcct  to  a  right  of  way  and  then  it  charges  that  through 

,,      ^^'^qJ.  mistake  there  was  an  omission  to  mention  in  the  writing 

^    i"fc    was  so  burdened.    The  prayer  is  for  reformation  and  for 

Y^^^"**^"^^***^^®  ^^  ^®  agreement  as  reformed. 

'  ^        ^"^l^s  I  undertake  to  overrule  the  case  of  Wirtz  v.  Chithrie, 

^/     '"^^^^      J.  Eq.  {11  Buck,)  271,  I  must  sustain  the  demurrer. 

,.   .^^^Cl^liancellor  Emery  there  holds  that  an  executory  agreement 

^^y^^^i'ting  relating  to  land  cannot  be  reformed  on  the  ground  of 

^Q^^^X  mistake,  and  then  enforced.     In  the  leading  case  of 

jj^^  -^^^^^^^  V.  Hearn,  7  Ves.  21  ly  Sir  William  Grant  shortly  gives 

<\*Qi*^   '^^son:    ^This  (parol)  •  evidence  is  offered,  not  for  the  pur- 

^    ,     ^^^-f  resisting,  but  of  obtaining  a  decree,  first  to  falsify  the 

"'^^^^^^'^n  agreement  and  then  to  substitute  in  its  place  a  parol 

,^!gt^nient  to  be  executed  by  this  court.^'    The  American  editors 

of  Leading  Cases  in  Equity,  in  a  note  to  this  case,  say — vol,  2 

p.  eSJf,  {Sd  Am.  ed.) : 

"As  the  statute  of  frauds  expressly  provides  against  the  creation  of 
any  estate  or  interest  in  land  without  writing,  it  necessarily  follows  that 
if  a  party  who  is  seeking  to  obtain  a  specific  performance  of  such  a  con- 
tract gives  parol  evidence  to  prove  that  the  contract  is  vitiated  by  fraud 
or  mistake,  he  necessarily  destroys  his  own  case,  for  the  evidence  shows 
that  the  contract  as  it  stands  is  not  the  true  one  and  that  the  real  con- 
tract is  invalid." 

The  opposite  view  of  Story  and  Pomeroy  is  rejected  by  the 
vice-chancellor.     The  case  in  which  he  applied  the  rule  is,  I 
think,  an  extreme  one.    There  the  contract  as  written  provided 
for  the  sale  of  two  lots  for  $72,000.    The  real  agreement  was  for 
three  lots,  one  having  been  omitted  by  the  draftsman  through 
inadvertence.    By  his  amended  bill,  the  complainant  set  out  the 
mistake  and  offered  to  convey  all  three  lots  for  the  price  named. 
This  offered  a  strong  case  for  relief,  and  all  the  stronger  because 
if  he  had  set  out  the  agreement  as  written  and  prayed  specific 
performance  of  it,  and,  on  the  defendant's  setting  up  the  omitted 
provision,  had  submitted  to  perform  that  provision  as  well,  he 
would,  according  to  the  English  cases,  have  been  entitled  to 
relief.    The  reason  is  evident.    It  is  the  plaintiff  who,  in  such  a 
case,  asks  that  the  agreement  as  written  be  performed.    The  de- 
fendant says,  it  is  inequitable  to  require  me  to  perform  because 
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the  writing  does  not  express  the  real  agreement  I  made.  I  was 
to  have  something  more.  The  plaintiff  replies  "if  that  is  your 
objection  I  will  give  you  what  you  ask."  It  is  obvious  that  in 
this  situation  the  defendant  is  no  longer  m  a  position  to  resist 
performance  on  his  part  of  the  agreement  as  written,  for  his  only 
ground  of  complaint,  viz.,  the  inequity  of  compelling  per- 
formance is  removed.  Indeed  the  lord-justices,  in  Martin  v.  Py- 
croft,  2  De  G.  M,  &  0,  785,  allowed  the  complainant  to  state  the 
whole  case  in  the  first  instance,  and  then  gave  relief. 

But  the  case  in  hand  does  not  contain  the  equity  that  inhered 
in  the  plaintiff's  position  in  Wirtz  v.  GiUhrie,  Here  complain- 
ant cannot  by  any  concession  satisfy  defendant.  He  agreed  to 
give  an  unencumbered  lot  and  he  can  only  give  one  that  is  sub- 
ject to  an  easement.  He  is  asking  defendant  to  take  lees  than 
he  bargained  for,  at  the  same  price.  He  can  only  compel  him 
to  take  less  by  obtaining  an  alteration  of  *  the  agreement  as 
written.  The  agreement  *that  he  would  enforce  must  be  made 
out  in  part  by  parol  and  this  the  statute  forbids,  y  Manser  v. 
Back,  6  Hare  J/^S,  Such,  at  all  events,  is  the  rule  laid  down  by 
Vice-Chancellor  Emery,  and  if  it  is  to  be  changed  it  must  be  by 
our  court  of  last  resort. 

But  the  complainant  attempts  to  show  part  performance.  He 
alleges  that  the  purchaser  took  a  five  years*  lease  contempora- 
neously wath  the  agreement  of  purchase  and  he  alleges  an  entry 
under  the  lease.  1  have  in  the  case  of  Mullin  v.  Vogt,  just  de- 
cided, stated  that  in  my  view  the  two  papers  are  distinct.  Not 
being  interdependent,  part  performance  of  the  lease  is  not  part 
performance  of  the  agreement.  Even  if  they  could  be  taken  as 
one,  there  would  have  to  be  shown  not  only  part  performance  of 
their  written  terms  and  stipulations  but  also  part  performance 
of  the  parol  agreement.  Xo  such  part  performance  is  shown. 
There  is  nothing  in  the  lease  that  requires  the  landlord  to  give 
a  term  that  shall  be  freed  from  the  easement. 

I  think  that  the  agreement  of  sale  is  wholly  executory  and 
that  it  is  subject  to  the  rule  of  Wirtz  v.  Guthrie,  supra. 
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MiLLViLLE  Akrie,  Xo.  1836,  Fratekxal  Order  of  Eagles, 

V. 

Benjamin  B.  Weatherby  et  al. 

[Submitted  October  16th,  1913.    Determined  October  18th,  1913.] 

J..  Taxes  accruing  after  a  contract  of  sale  but  before  the  conveyance  of 
the  land  must  be  paid  by  the  party  in  possession,  in  the  absence  of  an 
agreement  to  the  contrary. 

2.  Where  the  purchaser  of  land  went  into  possession  when  the  con- 
tract was  executed,  and  from  that  time  enjoyed  the  rents  of  the  prop- 
erty, the  payment  by  the  vendor  of  taxes  accruing  after  the  purchaser 
went  into  possession  and  before  conveyance,  it  appearing  that  the  pur- 
chaser had  refused  to  pay  them,  is  not  voluntary,  for  the  vendor  might 
pay  them  to  protect  the  title,  and  charge  the  amount  so  paid  to  the 
vendee. 

3.  P.  L,  1903  p,  424  §  46y  permitting  a  tenant  to  recover  the  amount  of 
taxes  paid  from  his  landlord,  does  not  modify  the  rule  requiring  a  vendee 
in  possession  under  a  contract  of  sale  to  pay  the  taxes  accruing  during 
that  period. 

4.  A  purchaser  under  a  valid  contract  becomes  the  equitable  owner  of 
the  land,  the  vendor  retaining  the  legal  title  simply  as  trustee  and  as 
security  for  the  unpaid  purchase-money,  and  as  such  equitable  owner 
the  purchaser  is  entitled  to  the  proceeds  from  policies  of  insurance  on 
the  property. 

5.  Where  the  purchaser  of  property,  subject  to  a  mortgage,  entered 
into  i)06se88ion  before  conveyance,  the  contract  providing  that  the  pur- 
chaser might  assume  a  mortgage  as  a  part  payment;,  and  that,  in  case  it 
or  any  amount  due  is  demanded  by  the  mortgagee,  then  the  amount  of 
the  mortgage  is  to  be  secured  by  a  purchase-money  mortgage  from  the 
purchaser  to  the  vendor,  the  vendor  having  insured  the  property  and  paid 
the  premiums  because  the  mortgagee  threatened  to  foreclose  in  case  it  was 
not  done,  is  not  entitled  to  recover  the  amount  of  the  premiums  from 
the  purchaser,  it  appearing  that  the  insurance  was  taken  out  for  the 
vendor's  benefit,  and  that  the  purchaser  was  given  no  option  as  to 
whether  he  desired  it  or  not. 

6.  Where  the  complainant,  who  was  a  vendor  of  land,  sought  to  com- 
pel the  vendee  not  only  to  pay  taxes  which  accrued  after  he  went  into 
possession  and  before  the  contract  was  consummated,  but  to  require  him 
to  pay  insurance  premiums,  and  was  successful  only  as  to  the  taxes,  costs 
should  be  allowed  neither  party. 
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On  final  hearing  on  bill  for  specdfic  performance  of  contract 
for  sale  of  land. 

Mr.  Joseph  F,  Smith,  for  the  complainant. 

Mr.  Joseph  H.  Powell,  for  the  defendants. 

Leaming,  V.  C. 

The  question  here  presented  is  whether,  as  between  vendor  and 
vendee,  the  burden  of  taxes  and  insurance  covering  the  period 
between  a  contract  of  sale  of  land  and  the  date  for  delivery  of  the 
deed  of  conveyance  falls  upon  the  vendor  or  vendee  in  the  ab- 
sence of  any  stipulation  touching  taxes  or  insurance  other  than 
the  engagement  of  the  vendor  to  deliver  a  deed  for  the  property 
free  from  all  encumbrances. 

This  bill  is  filed  by  the  vendee  for  the  specific  performance  of 
the  contract.  Vendee  has  made  all  payments  specificalUy  named 
in  the  contract  and  the  vendor  refuses  to  deliver  a  deed  until 
paid  the  amount  he  has  expended  for  taxes  and  insurance.  Both 
parties  tender  themselves  as  willing  to  complete  the  coctract 
when  it  shall  be  determined  on  whom  the  burden  referred  to 
falls. 

^  Taxes. — ^This  question  does  not  appear  to  have  been  adjudi- 
cated in  this  state ;  but  the  precise  question  has  been  frequently 
determined  by  the  courts  of  sister  states.  The  rule  uniformly 
adopted  is  that  as  between  the  vendor  and  vendee  taxes  which 
accrue  between  the  date  of  the  contract  of  sale  and  the  date  of 
delivery  of  the  deed  of  conveyance  are  chargeable  to  the  one  in 
physical  possession  of  the  property.  In  39  Cyc,  1686,  the  several 
adjudications  are  collected  and  the  following  text,  which  is  fully 
supported  by  the  cases  cited,  is  adopted : 

"It  is  well  settled  that  if  the  purchaser  after  the  contract  is  made  goes 
into  possession  and  enjoys  the  use  of  the  property,  he  is  liable  for  the 
taxes  accruing:  during  his  possession,  notwithstanding  the  contract  re- 
quires the  vendor  to  convey  by  warranty  deed  at  a  future  date." 

The  same  rule  is  stated  in  ^.9  Am.  &  Eng.  Encycl  L.  (2d  ed.) 
716.  as  follows: 
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"The  vendor  remaining  in  possession  after  the  making  of  ttie  contract 
must  pay  the  taxes  imposed  on  the  land  during  the  interval  between  the 
date  of  the  contract  and  the  date  of  completion,  but  if  the  purchaser  is 
in  possession  he  must  pay  the  taxes." 

In  the  present  case  the  purchaser  entered  into  possession  at  the 
time  the  contract  of  sale  was  executed  and  has  since  enjoyed  the 
rents  of  the  property.  Tax  bills  for  taxes  accruing  during  the 
period  of  performance  were  rendered  to  the  vendor  and  by  him 
fon^'arded  to  the  vendee  for  payment  and  by  the  vendee  returned 
to  vendor  unpaid.  They  were  then  paid  by  the  vendor.  Such 
pajTnents  cannot  be  regarded  as  in  any  sense  voluntary.  In 
Bradford  v.  Union  Bank,  13  Hoiv,  57,  6Jf,  it  is  held  that  under 
such  circumstances  the  vendor  may  pay  the  taxes  to  protect  the 
title  and  charge  the  amoimt  so  paid  to  the  vendee. 

It  is  urged  that  P.  L,  1903  p.  1/2^  §  4^,  rendering  a  tenant 
liable  for  taxes  and  permitting  the  tenant  to  recover  the  amount 
paid  from  his  landlord,  is  operative  to  modify  the  rule  above 
stated.    I  am  unable  to  adopt  that  view. 

Insurance, — By  the  terms  of  the  contract  the  property  was  to 
be  conveyed  subject  to  the  lien  of  a  certain  mortgage,  the  pay- 
ment of  which  the  purchaser  was  to  assume.  The  insurance  here 
in  question  was  placed  on  the  property  by  the  vendor,  after  the 
date  of  the  contract,  by  reason  of  a  demand  of  the  mortgagee  for 
insurance  collateral  to  his  mortgage ;  the  mortgagee  threatening 
foreclosure  unless  the  insurance  should  be  supplied  in  the  man- 
ner stated. 

I  am  unable  to  doubt  that  as  between  the  vendor  and  vendee, 
under  the  issues  here  framed,  the  cost  of  his  insurance  is  not 
chargeable  to  the  vendee. 

As  purchaser  under  a  valid  contract  of  purchase  vendee  be- 
^came  the  equitable  owner  of  the  property;  in  equity  the  prop- 
'  erty  is  regarded  as  belonging  to  him,  the  vendor  retaining  the 
legal  title  simply  as  trustee  and  as  security  for  the  unpaid  pur- 
chase-money. By  reason  of  this  equitable  relation  of  the  parties 
to  a  contract  of  sale  of  land  it  has  been  determined  by  the  great 
weight  of  Americiin  authority  that  money  accruing  on  a  policy 
of  insurance,  where  the  loss  has  occurred  subsequent  to  the  execu- 
tion of  the  contract,  will,  in  equity,  inure  to  the  benefit  of  the 
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vendee;  the  vendor  still  retaining  his  character  as  trustee,  and 
the  insurance  money  in  his  hands  representing  the  property  that 
has  been  destroyed.  See  1  War.  Yen.  205  §  20;  39  Cyc,  ISjtfJ, 
IdlfJf.  In  the  event  of  loss  by  fire  the  proceeds  of  the  insurance 
policy  here  in  question  would  have  been  applied  to  the  payment 
of  the  mortgage,  the  amount  of  which  forms  a  part  of  the  pur- 
chase price  of  the  premises  purchased,  and  any  surplus  would 
have  further  inured  to  the  benefit  of  the  vendee  by  being  applied 
on  his  purchase-money,  and  any  further  surplus  would  have  been 
payable  to  him  by  his  vendor.  The  insurance  here  in  question 
must  therefore  be  regarded  as  essentially  for  the  benefit  of  the 
vendee,  although  it  afforded  an  incidental  benefit  to  the  vendor 
in  supplying  him  an  additional  security  for  the  purchase  price 
of  the  land;  such  additional  security  to  vendor  cannot,  how- 
ever, be  here  treated  as  an  element  of  substantial  value  to  the 
vendor,  for  its  value  could  only  arise  from  a  failure  of  the  vendee 
to  comply  with  his  contractual  obligations  to  the  vendor. 

But,  notwithstanding  these  suggestions  touching  the  rights  of 
the  respective  parties  in  the  proceeds  of  the  insurance,  I  am 
imable  to  reach  the  conclusion  that  the  vendor  is  entitled  to  now 
require  payment  by  the  vendee  of  the  amount  paid  by  vendor 
for  insurance,  as  a  condition  precedent  to  the  delivery  of  the 
deed.  The  contract  provides  that  tlie  vendee  may  assume  the 
mortgage  heretofore  referred  to  as  a  part  payment  of  the  pur- 
chase price,  and  that  "in  case  said  mortgage,  or  the  amount  due 
thereon,  is  demanded  by  the  mortgagee,"  then  the  amount  of  the 
mortgage  is  to  be  secured  by  a  purchase-money  mortgage  from 
the  vendee  to  the  vendor.  The  contract  also  provides  for  the 
vendee  to  pay  interest  to  the  vendor,  pending  the  period  for  in- 
stallment payments,  on  the  full  unpaid  amount  of  the  contract 
price  and  accordingly  contemplates  the  payment  of  interest  on 
the  mortgage  by  the  vendor  up  to  the  time  of  the  delivery  of  the 
deed.  The  outstanding  mortgage  contains  no  insurance  clause. 
It  will  thus  be  observed  that  it  was  immaterial  to  the  vendee 
whether  the  vendor  discharged  the  outstanding  mortgage  or  not. 
When  the  mortgagee  demanded  of  the  vendor  insurance  col- 
lateral to  his  mortgage  and  threatened  foreclosure  unless  it 
should  be  supplied,  it  became  the  duty  of  mortgagor  to  as- 
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sume  the  burden  of  any  expense  necessary  to  induce  the  mort- 
gagee to  defer  the  enforcement  of  his  lawful  demand  for  the 
money  then  due  to  him  from  the  vendor.  While,  as  already  in- 
dicated, the  insurance,  if  issued,  would  inure  to  the  benefit  of 
the  vendee  in  the  event  of  loss  by  fire,  it  was  clearly  the  privi- 
lege of  the  vendee  to  determine  for  himself  whether  he  would 
carry  insurance  for  his  own  benefit  or  not.  In  this  he  was  not 
consulted  or  given  a  choice.  On  the  contrary,  the  Insurance  was 
in  fact  purchased  by  the  vendor  for  the  primary  purpose  of  }I6 
saving  himself  the  burden  of  discharging  the  mortgage.  Tnder 
these  circumstances,  I  think  it  clear  that  the  amount  so  paid  by 
the  vendor  for  insurance  must  be  equitably  regarded  as  a  wholly 
voluntar}^  payment  which  he  is  not  privileged  to  now  enforce 
against  his  vendee  as  a  condition  precedent  to  the  delivery  of 
a  deed. 

I  will  advise  a  decree  pursuant  to  the  prayer  of  the  bill  upon 
the  amoimt  wliich  has  been  paid  by  defendant  vendor  for  taxes 
which  accrued  during  the  performance  period  specified  in  the 
contract  being  paid  to  him,  with  interest  on  each  payment  from 
the  several  dates  of  payment. 

Under  the  circumstances  of  this  case,  I  think  no  costs  should 
b€  recovered  by  either  litigant  against  the  other. 


Frank  Sailer 

V, 

Emma  L.  Pod^^lski. 

[Submitted  October  2ath,  1913.    Determined  October  29th,  1913.] 

1.  Where,  of  the  thirty-three  lots  comprising  a  tract,  eighteen  of  them 
were  sold  with  restrictive  building  covenants  and  fifteen  without  such 
covenants,  seven  having  been  sold  without  restriction  at  the  time  of  the 
purchase  by  complainant's  grantor,  it  could  not  be  said  that  the  lots 
were    sold  under  a  general  development  scheme  so  as  to  impose  such 
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restrictions  upon  all  of  the  lots,  though  all  of  the  six  lots,  on  the  avenae 
on  which  complainant's  were,  were  subject  to  the  same  covenants  as  in 
complainant's  deed. 

2.  Where  there  was  no  'general  scheme  of  development  of  a  tract 
divided  into  building  lots,  so  as  to  make  building  restrictions  in  the  deed 
of  a  common  grantor  inure  to  the  benefit  of  all  subsequent  purchasers, 
the  burden  was  upon  a  lot  owner  to  show  that  a  covenant  by  defend- 
ant*8  predecessor  in  title  was  made  for  the  benefit  of  subsequent  par- 
chasers  of  the  lot  later  conveyed  to  complainant. 

3.  Where  the  common  grantor  in  a  deed  to  defendant's  predecessor 
in  title  containing  restrictive  building  covenants  did  not  bind  himself 
therein  to  perpetuate  the  covenants  in  favor  of  subsequent  purchasers  of 
the  remaining  portion  of  his  land  and  the  covenants  did  not  purport  to 
be  for  the  benefit  of  subsequent  purchasers  of  any  unsold  lots — Held^ 
purely  personal  covenants  between  the  grantee  and  the  grantor  in  such 
deed. 

4.  If  a  restrictive  building  covenant  provides  that  it  is  intended  for 
the  benefit  of  subsequent  purchasers  of  the  grantor's  remaining  land,  it 
may  be  enforced  by  such  subsequent  purchasers  against  prior  purchasers 
from  the  common  grantor. 

5.  If  a  common  grantor  has  adopted  a  'general  development  scheme 
and  all  of  his  deeds  to  the  land  contain  restrictive  building  covenants, 
each  purchaser  may  enforce  such  covenants  against  all  other  purchasers, 
whether  subsequent  or  prior  to  his  own  purchase. 

6.  That  a  common  grantor  of  land  inserted  a  restrictive  building 
covenant  in  a  subsequent  conveyance  of  a  part  of  a  tract  similar  to  that 
inserted  in  a  prior  conveyance  would  not  of  itself  show  a  purpose  to 
make  the  covenant  in  the  prior  conveyance  enforceable  by  subsequent 
purchasers. 

7.  The  fact  that  a  common  grantor  retained  a  lot  adjacent  to  a  lot 
conveyed  with  restrictive  building  covenants  would  not  of  itself  show  that 
the  covenants  were  intended  by  the  parties  to  the  deed  to  be  enforceable 
by  a  subsequent  purchaser  of  the  lot  retained. 

8.  Before  a  court  of  equity  can  be  justified  in  restricting  another 
in  the  uses  to  which  he  may  lawfully  put  his  property  by  reason  of  the 
existence  of  restrictive  building  covenants,  the  right  of  complainant  to 
relief  must  be  made  entirely  clear. 


On  final  hearing  on  bill  for  injunction  to  restrain  violation  of 
restrictive  building  covenants. 

Mr.  Theodore  W.  Schimpf  and  Mr.  James  M,  Sheen,  for  the 
complainant. 

Messrs.  Bourgeois  &  Cotilomb,  for  the  defendant. 
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Leamtng,  V.  C. 

The  restrictive  building  covenants  which  this  suit  seeks  to 
eDforce  are  quoted  in  Sailer  v.  Podolski,  81  N.  J.  Eq,  {11  Buch.) 
327,  That  preliminary  hearing  proceeded  upon  the  then  uncon- 
troverted  assumption  that  these  covenants  formed  a  part  of  a 
general  scheme  for  the  development  of  the  tract ;  for  that  reason 
complainant's  right  to  enforce  the  covenants  was  not  then 
questioned. 

The  proofs  taken  at  final  hearing  disclose  that  these  covenants 
cannot  be  sustained  and  enforced  upon  the  theory  of  a  general 
scheme  of  development. 

In  the  year  1901  Petroff  and  Newton  owned  a  wild  tract  of 
land  and  laid  it  out  into  thirty-three  building  lots  for  the  pur- 
pose of  making  sale  of  the  lots.  Streets  were  by  them  projected 
on  three  sides  of  the  property  and  a  street  projected  through 
it;  in  this  manner  street  fronts  were  provided  for  all  the  lots. 
All  of  these  lots  have  since  been  sold.  The  conveyance  from 
these  common  owners  to  defendant's  predecessor  in  title  was 
dated  December  16th,  1901,  and  contained  the  restrictive  cove- 
nants referred  to.  The  conveyance  from  the  common  owners 
to  complainant's  predecessor  in  title  was  dated  May  19th,  1902, 
and  contained  similar  covenants.  When  this  conveyance  was 
made  by  the  common  grantors  to  complainant's  predecessor  in 
title  seventeen  of  the  lots  had  been  conveyed  by  the  common 
grantors  by  deeds  containing  restrictive  covenants  and  seven 
without  restrictive  covenants.  A  month  later  the  remaining 
eight  lots  were  conveyed  by  the  common  gi-antors  without  re- 
strictive covenants.  It  thus  appears  that  in  a  tract  comprising 
thii-ty-three  lots  eighteen  lots  were  conveyed  by  deeds  with  re- 
strictive covenants  and  fifteen  without;  and  at  the  time  of  the 
purchase  by  complainant's  predecessor  in  title  seven  lots  had 
been  conveyed  free  from  restrictions.  When  complainant  pur- 
chased from  her  predecessor  in  title  fifteen,  or  nearly  one-half 
of  all  the  lots  comprising  the  tract,  had  been  conveyed  by  the 
common  grantors  free  from  the  operation  of  restrictive  cove- 
nants. It  seems  clearly  impossible  to  regard  an  enterprise 
which  has  been  developed  in  the  manner  stated  as  one  embrac- 
ing the  necessary  elements  of  a  general  scheme  or  plan  to  sub- 
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ject  the  several  lots  of  tlie  tract  to  the  operation  of  uniform 
restrictions.  The  elements  necessary  to  render  a  general  scheme 
operative  to  bestow  upon  each  lot  owner  the  right  to  enforce  the 
restrictions  against  all  otlier  lot  owners  are  clearly  defined  in 
De  Gray  v.  Monmouth  Beach,  50  N.  J.  Eq.  {5  Dick.)  329,  31^0. 

It  is  urged  that  a^  the  lots  of  complainant  and  defendant  face 
on  Atlantic  avenue,  and  all  of  the  six  lots  facing  on  that  avenue 
are  subjected  to  tlie  same  restrictive  covenants  as  are  found  in 
the  deeds  of  complainant  and  defendant,  the  conclusion  is  justi- 
fied that  that  part  of  the  tract  was  subjected  to  a  general  scheme 
of  development  which  failed  only  as  to  the  remainder  of  tlie 
tract.  I  am  unable  to  adopt  that  view.  There  is  nothing  to 
indicate  that  any  defined  pui-pose  existed  or  was  recognized  in 
relation  to  any  segregated  portion  of  the  tract  different  from 
the  other  portions  of  the  tract  except  the  mere  circumstance 
that  tlie  deeds  for  these  six  lots  facing  on  Atlantic  avenue  are 
now  foimd  to  have  contained  the  restrictive  covenants. 

As  complainant's  right  to  enforce  defendant's  covenants  can- 
not be  sustained  as  a  right  emanating  from  a  general  scheme 
of  development,  it  follows  that  it  can  only  be  sustained  upon 
the  claim  that  defendant's  covenant  was  entered  into  for  the 
benefit  of  subsequent  owners  of  the  lot  subsequently  conveyed 
by  the  common  grantors  to  complainant's  predecessor  in  title 
and  thereafter  conveyed  to  complainant.  The  deed  from  the 
common  grantors  to  defendant's  predecessor  in  title  was  dated 
December  16th,  1901:  the  deed  from  the  common  grantors  to 
complainant's  predecessor  in  title  was  dated  May  19th,  1902. 
In  Hemsley  v.  Marlborough  Hotel  Co.,  62  N.  J.  Eq.  (17  Dicl:) 
I64,  170;  affirmed  in  6S  N.  J.  Eq.  (18  Dick.)  80Jf,  it  is  held 
that  in  a  case  of  the  nature  stated  the  burden  rests  upon  com- 
plainant to  establish  that  the  covenant  was  made  by  the  prior 
grantee  of  the  common  grantor  for  the  benefit  of  the  sul^equent 
purchasers  of  the  lot  owned  by  *^omplainant.  In  McNichol  v. 
Totrmend,  73  N.  J.  Eq.  (3  Biich.)  276.  Hemsley  v.  Marlbor- 
ough Hotel  Co.,  supra,  was  followed,  and  it  is  there  also  pointed 
out  that  no  presumption  arises  from  sucli  a  covenant  that  it  i« 
for  the  benefit  of  subsequent  purchasers  of  the  remaining  land 
of  the  common  firrantor,  and  that  in  the  affirmance  of  Remls  v. 
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Cowlishaw,  reported  in  11  Ch,  Div.  866,  S68,  it  is  stated  that  to 
enable  the  subsequent  purclmser  to  take  the  benefit  of  restric- 
tive covenants  of  a  prior  purcliase,  there  must  be  something  in  v 
the  deed  containing  ttie  covenants  to  define  the  property  for  the 
benefit  of  which  the  covenants  were  entered  into.  The  cove- 
nants contained  in  the  deed  of  conveyance  from  the  common 
grantors  to  defendant's  predecessor  in  title  are  solely  covenants 
of  the  graiitee;  grantors  neither  bind  themselves  to  enforce  or 
perpetuate  the  covenants  against  their  grantee  and  his  assigns 
nor  to  create  or  enforce  similar  or  any  covenants  against  subse- 
quent purchasers  of  other  parts  of  their  land,  nor  do  the  cove-  \/ 
nants  in  any  way  state  tliat  they  are  for  the  benefit  of  subse- 
quent purchasers  of  all  or  any  part  of  the  unsold  lots  of  gi-an- 
tors :  the  covenants  are  in  form  purely  personal  covenants  of  the 
grantee  to  his  grantors,  restricting  the  manner  in  which  the 
giantee  should  use  the  land  granted.  Tf  these  covenants  were 
intended  by  the  parties  to  embody  sti])ulations  which  were  not 
expressed,  if  they  were  intended  by  the  parties  to  include  by 
implication  the  stipulation  that  they  were  for  the  benefit  of  the 
purchasers  of  all  or  some  particular  portion  of  the  unsold  lots 
of  the  grantors,  or  were  to  be  enforceable  at  the  instance  of  sub- 
sequent grantees  of  remaining  lots,  the  accurate  ascertainment 
of  that  intention  is  clearly  necessary  to  clothe  the  subsequent 
purchaser  with  the  right  of  enforcement  of  the  covenants.  This 
has  been  the  \new  uniformly  accepted  by  the  courts  of  this  state 
from  Condert  v.  Smire,  1,0  N.  J.  Eq.  {1  Dick.)  386,  and  De 
Gray  v.  Monmouth  Beach,  50  N.  J.  Eq,  (5  Dicl\)  329,  to  the 
present  time. 

Where  the  restrictive  covenant  of  the  prior  purchaser  ex-  ^ 
pressly  provides  that  it  is  intended  for  the  benefit  of  subsequent 
purchasers  of  the  remaining  land  of  the  common  grantor  or  so 
declares  by  providing  that  it  may  be  enforced  by  such  subse-  /7  t, 
quent  purchasers,  it  may  be  enforced  by  such  subsequent  pur- 
chasers against  such  prior  purchasers.  This  is  clearly  pointed 
out  in  Condert  v.  Sayre,  1,6  N,  J.  Eq.  (1  Dick.)  886.  392.  and 
has  been  at  all  times  uniformly  recognized  as  the  settled  law  of 
this  state. 

And  where  a  general  building  or  development  scheme  has      2 
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been  adopted  by  the  common  owner  and  perpetuated  through 
the  medium  of  uniform  restrictive  covenants  in  all  deeds  made 
by  such  common  owner,  each  purchaser  may  enforce  the  uni- 
fonn  covenants  against  all  other  purchasers  irrespective  of  the 
time  of  order  of  their  respective  purchasers,  because  such  a  gen- 
eral scheme  can  only  exist  as  such  by  reason  of  its  necessary 
comprehension  of  the  plan  to  subject  the  entire  tract  to  the 
operation  of  the  uniform  covenants. 
3.  But  where  there  is  no  such  general  scheme  and  where  neither  ' 

the  instrument  containing  the  covenant  nor  any  other  instru- 
ment provides  that  similar  covenants  shall  be  inserted  in  subse- 
quent deeds  to  be  made  by  the  grantor  of  his  remaining  land 
nor  in  any  other  way  restricts  the  grantor  in  the  use  or  disposi- 
tion of  his  remaining  land,  nor  provides  that  the  covenant  is  for 
the  benefit  of  subsequent  purchasers  of  all  or  any  part  of  the 
unsold  land  of  the  grantor,  nor  that  it  may  be  enforced  by  such 
subsequent  purchasers,  it  may  well  be  doubted  whether  any  sat- 
isfactory ground  can  be  found  to  support  a  claim  of  right  of  a 
subsequent  purchaser  from  the  grantor  to  enforce  the  covenant. 
As  already  suggested,  to  sustain  such  claim  of  right  there  must 
be  read  into  the  written  contract  by  way  of  construction  from 
the  light  of  surrounding  circumstances-  an  engagement  or 
stipulation  or  purpose  which  the  parties  to  the  contract  did 
not  express.  It  seems  at  least  clear,  u^on  principles  which 
scarcely  need  be  stated,  that  the  subsequent  conduct  of  the 
grantor  in  inserting  a  similar  covenant  in  a  subsequent  con- 
veyance of  a  part  of  the  tract  cannot  he  properly  regarded  as 
a  circumstance  in  aid  of  the  intention  or  purpose  of  the  parties 
to  the  prior  deed.  Nor  does  it  seem  to  me  that  the  circumstance 
that  the  grantor  retained  a  lot  adjacent  to  and  similar  to  the 
lot  conveyed  can  justify  the  conclusion  that  the  covenant  was 
mutually  intended  by  the  parties  for  the  benefit  of  and  to  be 
enforceable  by  a  subseijuent  purchaser  of  the  lot  so  retained. 
The  prior  purchaser  may  well  have  refused  to  enter  into  a  cove- 
nant broader  than  that  contained  in  his  deed,  and  the  grantor 
may  well  have  had  no  purpose  to  exact  a  covenant  other  than 
one  purely  personal  to  himself.     The  mutual  purpose  that  the 
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Mr.  Toivnsend  Godfrey,  for  the  petitioner. 
Mr,  Ulysses  Q,  Slyron,  for  the  defendant. 

Leaming..  V.  C. 

It  is  admitted  that  a  marriage  was  celebrated  between  peti- 
tioner and  defendant  July  15th,  1902,  and  that  thereafter  until 
shoi-tly  before  the  institution  of  this  suit  petitioner  and  defend- 
ant continuously  cohabitated  as  husband  and  wife  and  made 
themselves  known  to  the  world  as  such  during  all  of  that  time. 
It  is  also  admitted  that  at  the  time  of  the  marriage  ceremony 
petitioner  had  a  husband  living  against  whom  a  divorce  suit 
was  then  pending  and  that  tlie  decree  in  that  suit — which  de- 
cree granted  to  petitioner  a  divorce  from  her  former  husband — 
was  not  in  fact  entered  until  twenty-three  days  after  the  cere- 
monial marriage  between  petitioner  and  defendant.  The  only 
disputed  fact  at  this  time  is  whether  petitioner  knew  at  the 
time  of  her  ceremonial  marriage  to  defendant  that  the  decree 
against  her  former  husband  had  not  been  then  entered;  peti- 
tioner now  claiming  that  she  then  believed  she  had  been  di- 
vorced and  defendant  now  claiming  that  she  then  knew  she 
had  not  been  divorced.  Defendant  claims  that  his  first  knowl- 
edge of  the  fact  that  petitioner  had  not  been  divorced  prior  to 
his  ceremonial  marriage  to  her  was  obtained  by  him  since  the 
beginning  of  this  suit. 

The  views  stated  for  the  court  of  errors  and  appeals  by  the 
leanied  chief-justice  in  Collins  v.  Voorhees,  as  reported  in  ^7 
N.  J,  Eq,  {2  Dick.)  555,  must  be  regarded  aa  controlling  to 
this  court.  If,  therefore,  petitioner  knew  at  the  time  of  her 
ceremonial  marriage  to  defendant  that  she  was  not  then  di- 
vorced from  her  former  husband  and  defendant  did  not  know 
of  that  fact  and  has  first  ascertained  that  fact  since  the  recentl 
separation  of  the  parties,  it  seems  impossible  to  grant  relief  to* 
petitioner  consistently  with  the  rules  stated  in  Collins  v.  Voor- 
hees, supra,  in  the  absence  of  some  evidence  of  interchange  of 
consent  to  marriage  by  the  parties  subsequent  to  the  date  of 
the  removal  of  the  impediment  to  a  lawful  marriage  other  than 
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evidence  afforded  l)y  the  continuous  matrimonial  habit  and  re- 
pule.     If,  on  the  other  hand,  both  petitioner  and  defendant 
believed  at  the  time  of  their  ceremonial  marriage  that  no  im- 
pediment to  their  lawful  marriage  existed  and  have  since,  until 
their  recent  separation,  continuously  lived  together  as  husband 
and  wife  in  the  mutual  belief  that  their  ceremonial  marriage 
was   lawful   Collins   v.    Voorhees,  supra,   and   Chamberlain   v. 
Chamberlain,  68  N,  J.  Eq.   (2  Robb,)   736,  support  the  view 
that  upon  the  removal  of  the  impediment  already  referred  to 
the   subsequent  interchange  of  consent  to  marriage  necessary 
to  create  a  lawful  marriage  relation  may  be  inferred  from  the 
continuous  matrimonial  habit  and  repute  in  the  absence  of  other 
evidence  of  the  fact.     In  the  former  cas^  the  original  mere- 
tricious purpose  of  the  wife  may  be  presumed  to  have  continued  I 
and  the  husband  would  thus  become  entitled  to  be  relieved  from  i 
the  consequences  of  the  fraud  practiced  upon  him  when  he  first  ! 
ascertained  the  facts,  notwithstanding  the  removal  of  the  im-  j 
pediment  to  the  marriage  in  the  interim ;  in  the  latter  case  the  . 
original  meretricious  purpose  of  both  to  be  husband  and  wife  I 
may  be  presumed  to  have  continued.  \ 

The  real  issue  here  presented  is,  therefore,  one  of  marriage 
or  no  marriage.  In  such  case  a  preliminary  order  for  alimony 
may  be  made,  but  should  not  be  made  if  the  result  of  that  issue 
appears  to  be  in  substantial  doubt,  for  the  very  foundation  of 
the  right  is  the  existence  of  the  marriage  status,  and  the  burden 
of  establishing  the  existence  of  tlie  marriage  relation  is  on  the 
petitioner.  Vreeland  v.  Vreeland,  18  N,  J.  Eq.  {3  C.  E.  Or,) 
JfS;  Cray  v.  Cray,  82  N.  J.  Eq.  (5  Stew.)  25;  Freemun  v. 
Freeman,  49  N.  J.  Eq.  (4  Dick.)  102.  As  it  is  here  admitted 
that  when  the  marriage  ceremony  was  performed  petitioner  had 
a  liusband  living  from  whom  she  had  not  then  been  divorced, 
the  burden  rests  upon  her  to  establish  as  a  fact  that  she  and  de- 
fendant at  that  time  believed  tliat  no  impediment  existed,  if 
she  now  seeks  to  avail  herself  of  the  benefits  of  the  claim  that 
the  subsequent  ren)oval  of  the  impediment  followed  by  matri- 
monial habit  and  repute  presumptively  established  a  new  matri- 
monial compact,  for  the  matrimonial  habit  and  repute,  under 
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the  circumstances  stated,  become  material  only  when  the  good 
faith  of  petitioner  in  contracting  the  ceremonial  marriage  is 
first  established.  See  Atlantic  City  Ry.  v.  Goodin,  62  N.  J. 
Law  (3S  Vr.)  S9Jfy  JfiO.  The  only  evidence  here  present  touch- 
ing that  important  fact  is  petitioner's  statement  to  that  effect 
and  the  statement  of  defendant  to  the  contrary;  her  statement 
now  is  that  she  then  believed  that  her  divorce  against  her 
former  husband  had  been  granted  before  her  ceremonial  mar- 
riage to  defendant ;  his  statement  now  is  that  when  the  ceremony 
of  marriage  was  performed  she  knew  that  she  had  not  been  di- 
vorced and  that  he  did  not  then  know  it,  and  only  recently 
ascertained  it.  In  this  condition  of  the  record  it  must  now  be 
determined  that  petitioner  has  not  sufficiently  sustained  the 
burden  of  proof  which  the  law  casts  upon  her  in  a  case  of  this 
nature  to  justify  an  order  for  alimony  pendente  lite. 

A  counsel  fee  was  allowed  to  petitioner  in  this  suit  and  paid 
by  defendant  before  defendant  ascertained  that  .petitioner  was 
in  fact  married  at  the  time  of  his  ceremonial  marriage  to  her. 
I  do  not  think  an  additional  allowance  can  be  properly  made. 


William  B.  Riley 

V, 

Lillian  L.  Hopkinson. 

[Submitted  November  3d,  1913.    Determined  November  13th,  1913.] 

1.  A  mortgage  which  is  not  supported  by  a  consideration  was  void  in 
the  hands  of  either  the  mortgagee  or  his  assignee,  since  the  assignee  would 
take  subject  to  existing  defences  of  the  mortgagor. 

2.  A  mortgage  to  a  straw  mortgagee  without  consideration,  but  de- 
livered by  the  mortgagor  to  her  own  agent  for  sale  for  an  amount  less 
than  the  secured  obligation,  was  usurious  as  to  a  purchaser  for  such 
lesser  amount  from  the  agent  without  inquiry. 
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3.  By  purchasing  from  mortgagor's  agent  at  a  discount  a  mortgage 
executed  to  a  straw  mortgagee  without  consideration,  without  making 
inquiry  as  to  the  nature  of  the  transaction,  the  purchaser  became  charged 
with  knowledge  of  the  usury  in  the  mortgage,  so  that  mortgagor  could  set 
up  that  defence  in  a  foreclosure  action  by  the  purchaser. 

4.  Credit  should  be  allowed  the  debtor  only  for  the  amount  of  illegal 
interest  paid  under  a  usurious  contract  and  not  for  all  of  the  interest 
paid. 


On  final  hearing  on  bill  to  foreclose  mortgage  with  defence 
of  usury. 

Messrs,  Bolte  &  Sooy,  for  the  complainant. 

Mr,  Edmund  C,  Gaskill,  Jr.,  for  the  defendant. 

Leaming^  V.  C. 

The  mortgage  which  complainant  seeks  to  foreclose  was  exe- 
cuted by  the  mortgagor  to  a  straw  man  as  mortgagee  wholly 
without  consideration.  So  long  as  it  remained  without  a  con- 
sideration it  was  necessarily  void,  either  in  the  hands  of  the 
mortgagee  or  the  assignee  of  the  mortgagee,  as  an  assignee  would 
take  subject  to  existing  defences  of  the  mortgagor.  Magie  v. 
Reynolds,  51  N,  J,  Eq.  {6  Dick.)  US. 

But  the  mortgage  was  not  in  fact  delivered  to  the  mortgagee. 
It  was  delivered  by  the  mortgagor  to  her  agent  for  the  defined 
purpose  of  having  the  agent,  in  her  behalf,  sell  it  for  an  amount 
less  than  the  obligation  which  it  represented;  the  plan  being 
to  have  the  agent  of  mortgagor  cause  the  straw  mortgagee  to 
make  an  assignment  of  the  mortgage  and  its  accompanying  bond 
to  such  purchaser  as  the  agent  should  procure. 

Until  money  was  actually  paid  for  the  mortgage  and  reached 
the  hands  of  mortgagor  or  her  authorized  agent  no  consideration 
whatever  supported  the  mortgage.  It  follows  that  the  contract 
of  the  mortgagor  for  the  payment  of  money — which  contract  is 
embodied  in  the  bond  and  mortgage — first  received  vitality  as 
a  contract  when  it  was  purchased  by  complainant  at  a  discoimt ; 
prior  to  that  time  it  was  a  nudum  factum.    It  thus  appears  that 
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the  mortgage  was  conceived  in  usury,  as  it  was  executed  by  the 
mortgagor  to  a  straw  mortgagee  as  a  contract  to  secure  the  pay- 
ment of  an  amount  in  excess  of  the  amount  the  mortgagor  was 
to  receive ;  and  this  usurious  purpose  of  the  mortgagor  was  con- 
summated through  the  medium  of  the  purchase  of  the  mortgage 
by  complainant  for  an  amount  less  than  its  face.  The  fact  that 
the  mortgage  was  executed  by  the  mortgagor  to  be  sold  by  her 
agent  at  less  than  its  face  could  have  been  ascertained  by  the 
purchaser  by  the  inquiries  which  are  usual  in  the  purchase  of 
mortgages.  By  purchasing  the  mortgage  at  a  discount  without 
such  inquiries — either  through  design  or  negligence — the  pur- 
chaser made  himself  the  eflPective  instrument  through  which  the 
mortgagor  was  enabled  to  borrow  at  a  rate  forbidden  by  law. 
The  practical  effect  of  the  transaction  was  precisely  the  same 
as  though  the  mortgagee  had  made  a  loan  to  the  mortgagor  for 
an  amount  less  than  the  amount  of  the  mortgage.  Under  such 
circumstances  it  seems  impossible  to  escape  the  conclusion  that 
the  purchaser  should  be  charged  with  a  knowledge  of  all  the 
facts  which  reasonable  inquiry  on  his  part  would  have  disclosed, 
an3  that  the  defence  of  usury  is,  in  consequence,  available  to  the 
mortgagor.  Any  conclusion  to  the  contrary  would  be  clearly 
destructive  of  the  beneficial  purpose  of  our  statute  against  usury. 

The  rule  touching  credits  for  interest  paid  upon  a  usurious 
contract  is  that  credit  shall  be  given  the  debtor  for  the  amount 
of  illegal  interest  paid  by  him  and  not  for  all  interest  which  has 
been  paid.  Eohn  v.  Kelly,  76  N,  J,  Eq,  (6  Buck,)  132.  Kohn 
V.  Kelly  was  subsequently  aflBrmed  by  the  court  of  errors  and 
appeals  for  the  reasons  stated  in  this  court.  77  N.  J.  Eq.  (7 
Buck.)  273. 

I  will  advise  a  decree  for  the  amount  paid  by  complainant  less 
the  amount  of  interest  which  has  been  paid  to  him  by  the 
mortgagor  in  excess  of  the  legal  rate  on  the  amount  paid  for  the 
mortgage.     Xo  costs  can  be  recovered. 
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Charles  W.  Leech 

V, 

Sarah  E.  Leech. 

[Submitted  November  17th,  1913.    Determined  N6vember  17th.  1913.] 

1.  While  the  act  of  a  wife  in  submitting  to  intercourse  with  her  hus- 
band through  force  or  duress,  with  knowledge  of  his  previous  adultery, 
would  not  constitute  condonation  thereof  in  a  suit  for  divorce,  yet 
where  she  continued  to  do  so  over  a  period  of  seven  months,  her  acts 
could  not  be  held  involuntary  within  the  rule  that  the  injured  spouse 
is  placed  to  her  election  either  to  terminate  their  relations  or  forego  the 
remedy  for  the  offence. 

2.  A  husband's  adultery  affording  ground  for  divorce  was  not  condoned 
by  the  wife's  subsequent  submission  to  intercourse  with  him,  where  he 
continued  to  treat  her  with  extreme  cruelty  until  she  fled  from  his  home. 


On  final  hearing  on  petition  and  cross-petition  for  divorce? 

Petitioner  seeks  a  divorce  against  his  wife  for  desertion.  The 
petitioner  alleges  that  his  wife  deserted  him  by  permanently  leav- 
ing his  home  December  10th,  1908,  and  that  the  desertion  has 
been  willful,  continued  and  obstinate  for  more  than  two  yeara 
preceding  the^  commencement  of  this  suit  against  her.  The 
petition  was  filed  April  6th,  1912. 

The  wife  in  her  answer  admits  that  she  left  petitioner's  home 
December  10th,  1908,  and  has  not  since  returned,  but  alleges 
ihat  she  was  at  that  time  obliged  to  leave  petitioner  by  reason 
of  his  extreme  cruelty.  By  her  cross-petition  she  seeks  a  di- 
vorce from  petitioner  by  reason  of  his  constructive  desertion  of 
her  in  driving  her  from  his  home  by  his  cruel  treatment,  and 
also  by  reason  of  adultery  which  she  charges  that  her  husband 
committed  prior  to  her  leaving  him. 

By  his  answer  to  the  cross-petition  petitioner  denies  the  charge 
of  constructive  desertion  and  alleges  condonation  as  a  defence 
to  the  charge  of  adultery. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY,  1913.  473 


12  Buck.  Leech  v.  Leech. 

Mr.  Joseph  Beck  Tyler,  for  the  petitioner. 

Messrs.   Scovel   <&   Harding,   for   the   defendant   and   cross- 
petitioner. 

Leamino,  V.  C. 

There  is  little  doubt  touching  the  essential  facts  of  this  case. 
About  seven  months  before  Mrs.  Leech  left  her  husband's  home 
she  ascertained  that  he  was  living  in  adultery  with  the  woman 
named  as  co-respondent  in  her  cross-petition.  The  evidence  at 
that  time  brought  to  her  knowledge  was  the  same  evidence  which 
she  produced  at  the  hearing;  that  evidence  conclusively  estab- 
lishes the  husband's  guilt.  When  she  learned  of  her  husband's 
adulterous  habits  she  confronted  him  with  the  charge  and  he 
brutally  informed  her  that  it  was  none  of  her  business.  Had 
she  left  him  at  that  time  no  question  touching  her  right  to  a 
divorce  could  exist.  But  she  did  not  then  leave  her  hus- 
band's home  because  she  could  not;  she  saw  no  way  in  which 
she  could  support  herself  and  her  son,  in  whom  her  life  was 
centered.  Accordingly  she  moved  from  the  bedroom  which  she 
had  theretofore  shared  with  her  husband  to  another  bedroom 
in  the  same  house  for  the  purpose  of  escaping  his  embraces. 
From  that  time  she  never  returned  to  his  room  or  voluntarily 
permitted  him  to  come  to  her  room.  But  her  purpose  to  deny 
to  her  husband  sexual  intercourse  was  futile.  From  time  to 
time  her  husband  would  go  to  her  bedroom  and  demand  and 
receive  the  sexual  privileges  he  sought.  Her  reason  and  only 
reason  for  permitting  this  was  because  she  did  not  dare  refuse 
him.  Her  fear  of  him  was  well  founded.  For  a  long  time  he 
had  been  drinking  to  excess  and  frequently  returning  to  his 
home  in  a  drunken  and  irresponsible  condition  and  making  him- 
self a  terror  in  the  household.  WTien  drunk  there  was  no 
safety  in  his  presence,  and  at  no  time  does  it  seem  to  have  been 
safe  for  his  wife  to  have  resisted  his  will.  She  was  undoubtedly 
living  ill  constant  fear  of  his  violence,  and  her  fears  were  fully 
justified  by  his  conduct.  In  some  of  his  assaults  upon  her  she. 
would  escape  physical  injury  by  flight,  in  others  she  received 
severe  physical  injuries  at  his  hands.     This  condition  continued 
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up  to  the  time  she  permanently  left  him.  From  the  time  she 
learned  of  her  husband^s  adulterous  conduct  until  about  a  week 
l>efore  she  left  his  home  he  continued  to  go  to  her  room  from 
time  to  time  and  there  have  sexual  intercourse  with  her,  to 
which  she  submitted  through  fear  of  personal  violence  in  the 
event  of  her  refusal  to  accede  to  his  demands. 

From  the  foregoing  statement  of  facts  it  will  be  observed 
that  the  wife  has  at  no  time  since  she  learned  of  her  husband's 
adultery  voluntarily  submitted  to  his  embraces,  nor  did  she  at 
any  time  during  that  period  in  fact  forgive  him  for  either  his 
adulterous  conduct  or  his  other  acts  of  cruelty.  This  raises  the 
question  whether  the  failure  of  the  wife  for  so  long  a  period 
of  time  after  she  learned  of  her  husband's  infidelity  to  with- 
draw from  his  presence  in  such  manner  that  it  would  not  longer 
be  necessar}'  for  her  to  submit  to  his  embraces,  with  the  knowl- 
edge on  her  part  that  her  failure  to  so  withdraw  from  his 
presence  would  necessitate  the  repeated  acts  of  sexual  inter- 
course with  him  which  the  testimony  discloses  in  fact  occurred, 
is  operative  to  now  deny  to  her  the  benefit  of  the  claim  that  her 
sexual  intercourse  with  her  husband  was  involuntary  and  with- 
out forgiveness,  and  did  not,  in  consequence,  constitute  con- 
donation. 

I  should  have  great  hesitiincy  in  holding  that  submission  ^T 
the  wife  to  sexual  intercourse  with  her  husband  under  th^  c\T- 
cumstances  already  stated  constituted  condonation  if  that  ^ 
tion  could  be  properly  considered  an  open  question  in  this  ^  ^^^ 
But  in  Rogers  v.  Bogers,  67  N.  J.  Eq,  (1  Robb,)  6SJf,  th^  ^"^A 
is  unequivocally  adopted  that  the  law  places  upon  the  irx-|    "^^>1 
spouse  the  election  to  terminate  sexual  intercourse  or  for«&-Q.    ^^ 
remedy  which  the  law  gives  for  the  offence,  and  that  fox*r>.-^^e 
ness,  in  its  popular  sense,  is  not  a  necessary  element  of  con<3   ^^^ 
tion.    In  Rogers  v.  Rogers  the  adultery  was  by  the  wife  arx/j  ^^" 
element  of  involuntary  marital  cohabitation  was  involveci       i  ^^ 
the  rule  is  there  laid  down  that  courts  will  not  seek  to  dis^      ^t 
the  reasons  which  induce   the  offended   party  to  foreg-o       if^ 
remedy  afforded.     It  is  of  course  true  that  the  act  of  stxfcj^  .  ^ 
sion  by  the  wife  to  sexual  intercourse  through  force  of  clxn*^ 
would  not  constitute  condonation,  but  continued  acts  exitetid 
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ing  over  a  period  of  seven  months  under  the  circumstances 
stated  cannot  be  classed  as  wholly  involuntary  if  the  doctrine 
of  election  by  the  injured  party  to  forego  the  legal  remedy  is 
preserved  in  its  fullness  as  the  basis  of  adjudications  in  cases 
of  this  class. 

I  think  it  unnecessary,  however,  to  here  determine  whether 
the  inability  of  the  wife  to  leave  her  husband^s  hoijie  coupled 
with  her  continued  submission  to  his  embraces  through  fear  of 
personal  injury  in  the  event  of  her  refusal,  constitute  condona- 
tion; for  even  though  it  be  assumed  that  sexual  intercourse 
under  the  circumstances  stated  constitutes  condonation  such 
condonation  will  always  be  deemed  conditional.  That  principle 
is  stated  by  Vice-Chancellor  Van  Fleet  in  Warner  v.  Warner, 
31  N.  J.  Eq.  (4  Stew.)  225,  as  follows:  "Condonation  is  al- 
ways conditional,  the  condition  being  that  the  pardoned  party 
shall  in  the  future  treat  the  other  with  conjugal  kindness.  And 
by  this  is  meant  that  he  shall  not  only  refrain  from  a  repetition 
of  the  offence  forgiven,  but  shall  also  refrain  from  conamitting 
any  other  oflEence  which  falls  within  the  cognizance  of  a  matri- 
monial court.^^  It  is  therefore  held  with  great  uniformity  that 
if  after  the  adultery  of  a  husband  has  been  condoned  by  his  wife 
he  is  guilty  of  extreme  cruelty  to  her  the  conditional  element  in- 
herent in  condonation  is  violated  and  condonation  no  longer 
exists  as  a  bar  to  relief  based  on  the  offence  thus  conditionally 
condoned.     In  IJf  Cyc.  6Jf3  this  rule  is  stated  as  follows : 

f 
"An  offence  which  has  been  condoned  may  be  revived  not  only  by  a 
repetition  of  the  same  offence,  but  also  by  the  subseqaent  commission  of 
other  marital  offences.    Thus  the  act  of  adultery  will  be  revived  by  sub- 
sequent cruel  and  unkind  treatment." 

The  history  of  this  doctrine  and  the  extent  to  which  it  has 
been  adopted  by  the  courts  of  this  country  is  fully  shown  in  2 
BisJi,  Mar,,  Div.  &  Sep.  §§  808-828. 

In  the  present  case  it  is  not  definitely  known  how  long  the 
adulterous  acts  of  the  husband  continued  after  the  wife  was  ap- 
prised of  his  adulterous  conduct,  but  his  extreme  cruelty  not 
only  continued  throughout  the  entire  period  already  referred  to 
during  which  he  had  access  to  her  bed  but  continued  thereafter. 
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As  already  stated  the  last  act  of  sexual  intercourse  bet\\n^n  the 
parties  was  about  a  week  before  slie  fled  from  his  home.  His 
extreme  cruelty  continued  up  to  the  time  of  her  departure.  It 
is  entirely  apparent  from  the  evidence  that  at  that  time  the  hus- 
band's habits  and  conduct  were  such  that  the  wife  could  not 
with  safet^v*  to  either  her  health  or  her  life  longer  remain  in  his 
home.  Tl]e  culminating  act  of  physical  violence  occurred  the 
day  before  her  departure  and  was  alone  fully  adequate  to  violate 
the  condition  of  any  condonation  that  may  be  said  to  have  there- 
tofore existed. 

The  views  here  adopted  render  it  unnecessary  to  consider  the 
other  questions  raised  by  the  issues.  I  will  advise  a  decree  of 
divorce  in  favor  of  cross-petitioner  upon  the  ground  of  adulter)' 
as  charged  in  her  cross-petition. 


Daxiel  B.  Tngersoll 


V. 


SoMEUs  Lantd  Compant  et  al. 

[Submitted  November  12th,  1913.    Determined  December  11th,  1913.] 

1.  Where  encumbered  lands  are  sold  to  different  persons  at  different 
times  by  conveyances  intended  to  be  free  from  the  lien  as  between  the 
grantees  and  the  person  holding  the  lien,  the  lands  are  chargeable  in 
equity  with  the  encumbrance  in  the  inverse  order  of  their  alienation. 

2.  The  rule  that  the  equity  to  have  assets  marshaled  will  not  be  en- 
forced to  the  injury  of  a  third  person  does  not  apply  where  the  third 
person  has  an  inferior  equity. 

3.  An  equity  to  marshal  assets  is  not  inferior  to  the  rights  of  liens 
subsequently  acquired,  unless  such  rights  are  held  J}y  innocent  parchasers 
for  value  without  notice  of  the  existing  equity,  or  are  inherently  superior 
thereto. 

4.  Complainant  purchased  a  tract  of  land  from  one  against  whom  de- 
fendant company  held  a  judgment,  without  knowledge  of  the  judgments 
and  the  judgment  debtor  afterwards  conveyed  another  tract  to  one  who 
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subsequently  executed  a  mortgrage  thereon  to  defendant  company  to  se- 
cure a  pre-existing  debt,  and  defendant  seeks  to  enforce  its  judgment 
against  the  land  conveyed  to  complainant. — Heldf  in  view  of  the  fact 
that  defendant  was  chargeable  with  notice  of  complainant's  equity  when 
it  took  the  mortgage,  and  that  the  mortgage  was  to  secure  a  pre-existing 
debt,  defendant  was  not  an  innocent  purchaser,  and  complainant  could ' 
enjoin  enforcement  of  the  judgment  against  the  land  conveyed  to  him  by 
the  judgment  debtor  until  it  was  first  enforced  against  the  land  mort- 
gaged to  defendant. 


On  final  hearing  on  bill  to  enjoin  sale  under  execution. 
Messrs,  Bourgeois  &  Coulomb,  for  the  complainant. 
Messrs.  Godfrey  <£  Godfrey,  for  the  defendants. 

Leaming,  V.  C. 

The  Somers  Tjand  Company  was  the  owner  of  a  judgment 
against  one  Kearns;  Keams  was,  at  that  time,  the  owner  of 
several  tracts  of  real  estate;  one  tract  was  subsequently  con- 
veyed by  Kearns  to  compbinallt  by  warranty  deed,  complain- 
ant not  knowing  of  the  existence  of  the  judgment ;  Keams  sub- 
sequently conveyed  another  tract  to  one  "Knauer;  Knauer  sub- 
sequently executed  a  mortgage  to  the  Somers  Land  Company 
to  secure  a  pre-existing  debt  which  he  owed  to  that  company. 
The  Somers  Land  Company  now  seeks  to  enforce  its  judgment 
against  the  land  conveyed  by  Keams  to  complainant;  com- 
plainant, as  the  first  gi'antee  of  the  judgment  debtor,  seeks  to 
prevent  the  enforcement  of  the  judgment  against  that  land 
until  it  shall  have  been  first  enforced  against  the  land  of  the 
judgment  debtor  which  was,  as  stated,  subsequently  conveyed 
to  Knauer,  and  by  Knauer  mortgaged  to  that  company. 

In  this  state  the  rule  has  always  been  recognized  that  when 
lands  subject  to  an  encumbrance  are  sold  to  different  purchas- 
ers, in  different  parcels  and  at  different  times,  by  conveyances 
which  are  intended  to  be  free  from  the  lien  of  the  encumbrance, 
as  between  the  several  grantees  and  the  person  holding  the  en- 
cumbrance, the  lands  are  in  equity  chargeable  with  the  encum- 
brance in  the  inverse  order  of  their  alienation.  Shannon  v. 
Marselis.  1  N.  J,  Eq,  {Saxt.)  41 S;   WtJcoff  v.  Davis,  Jf  N,  J.  Eq, 
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{8  Or.)  22Jt;  Weatherby  v.  Slack,  W  N.  J.  Eq,  (1  C,  E.  Or,) 
m;  Mount  V.  Potts,  2S  N.  J.  Eq,  (8  C.  E,  Or,)  188;  War- 
wick V.  Ely,  29  N,  J.  Eq.  (2  Stew,)  82;  Hiles  v.  Coult,  30  N. 
J,  Eq,  (3  Stew.)  JfO;  Powles  v.  Oriffith,  37  N,  J,  Eq.  {10 
Stew.)  38^;  Oray  v.  Hattersley,  50  N.  J.  Eq,  (5  Dick.)  206, 
211;  Daly  v.  Ely,  61  N.  J.  Eq.  (6  Dick.)  105;  Davis  v.  Pig- 
gott,  56  N,  J,  Eq,  {11  Dick.)  63^;  Jackson  v.  Condict,  57  N,  J. 
Eq.  {12  Dick.)  522.  The  reason  for  this  rule  is  fully  disclosed 
by  an  examination  of  the  eases  above  cited.  When  the  owner  of 
lands  subject  to  an  encumbrance  sells  a  part  of  the  land  by  a  con- 
veyance intended  to  be  free  from  the  lien  of  the  encumbrance  an 
equity  arises,  in  favor  of  the  purchaser,  to  have  the  unsold  land 
fii*st  applied  to  discharge  the  encumbrance;  the  land  remaining 
in  the  grantor  being  primarily  liable,  it  necessarily  follows  that 
a  subsequent  purchaser  of  another  part  of  the  encumbered  land 
not  only  takes  subject  to  the  existing  equity  of  the  first  purchaser, 
but  has  a  similar  equity  as  to  the  part  remaining  unsold;  when 
the  last  parcel  is  sold  the  grantee  of  that  parcel  simply  takes 
subject  to  the  prior  equities. 

In  the  present  case,  the  controversy  arises  from  the  circum- 
sfance  that  after  the  conveyance  to  complainant  of  a  part  of  the 
land  encumbered  by  the  lien  of  the  judgment  owned  by  the 
Somers  Land  Company,  another  part  of  the  encumbered  land 
was  conveyed  to  Knauer,  who  owed  money  to  the  Somers  Land 
Company,  and  that  company  thereafter  took  a  mortgage  from 
Rnauer  to  secure  that  debt.  It  is,  therefore,  urged  in  behalf  of 
the  Somers  Land  Company  that  the  present  enforcement  of  the 
equity  of  complainant  to  have  the  value  of  the  Knauer  tract  ap- 
plied on  the  judgment  before  the  judgment  is  enforced  against 
complainant's  tract  will  be  operative  to  injure  that  company  be- 
cause it  will  lessen  the  security  afforded  by  their  mortgage  on  the 
Knauer  tract. 

It  has  been  frequently  stated  that  the  equity  to  have  assets 
marshaled  will  not  be  enforced  when  its  enforcement  is  operative 
to  injure  a  third  party;  but  such  statements  have  no  reference 
to  circumstances  in  which  the  third  person  injuriously  affected 
has  an  inferior  right  or  equity.  Tn  Reilly  v.  Mayer,  12  N.  J.  Eq. 
{1  Beas.)  55,  a  mortgage  was  executed  to  a  mutual  building 
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association  and  shares  of  stock  of  the  mortgagor  were  at  the 
same  time  assigned  to  the  association  as  collateral  security  for 
the  same  indebtedness.  Subsequently,  the  mortgagor  executed 
a  second  mortgage  on  the  same  land  to  complainant.  Subse- 
quently, the  mortgagor  assigned  his  interest  in  the  stock  to  a 
third  party.  Complainant,  as  holder  of  the  second  mortgage, 
Bought  to  have  the  shares  of  stock  applied  to  the  payment  of  the 
first  mortgage  before  the  land  common  to  both  mortgages  should 
be  resorted  to.  It  was  held  that  complainant's  equity  could  have 
been  enforced  but  for  the  rights  which  had  been  acquired  by  the 
bona  fide  purchasers  of  the  moi*tgagor's  rights  in  the  stock  with- 
out knowledge  of  the  existence  of  complainant's  equity,  but 
that  tlie  equity  of  complainant  would  not  be  enforced  to  the 
injur}^  of  such  purchasers. 

In  Herbert  v.  Mechanics  Building  and  Loan  Association,  17 
N.  J.  Eq.  {2  C.  E.  6r.)  497^  substantially  the  same  situation 
existed,  except  that  the  third  parties,  whose  interests  were  to  be 
injuriously  affected  by  having  the  assets  marshaled,  were  subse- 
quent judgment  creditors  of  the  mortgagor  with  levies  upon  the 
mortgagor's  interest  in  the  collateral  stock.  It  was  held  that 
subsequent  judgment  creditors  could  not  be  regarded  as  pur- 
chasers for  value  in  the  contemplation  of  a  court  of  equity,  and 
that  the  rights  in  the  stock  thus  subsequently  acquired  by  the 
judgment  creditors  would  give  way  to  the  equity  of  the  prior 
second  mortgagee  of  the  real  estate  to  have  the  stock  appro- 
priated before  the  real  estate  was  resorted  to.  "The  rule  estab- 
lished by  these  decisions,"  says  the  reported  opinion,  "will,  upon 
examination,  be  found  to  be  that  the  right  of  the  creditor  to 
marshal  the  assets  of  the  debtor,  is  absolute  as  to  the  debtor 
himself,  and  that  although  it  is  subject  to  the  legal  and 
equitable  claims  of  prior  creditors,  it  cannot  be  impaired  or  in 
any  respect  injuriously  affected  by  the  intervention  of  those  of 
later  date.'"'  The  following  cases  are  to  the  same  general  effect 
and  conclusively  establish  the  principle  that  the  equity  to  mar- 
shal assets  will  not  be  displaced  by  rights  or  liens  subsequently 
acquired  by  others  unless  the  subsequently  acquired  rights  are 
those  of  innocent  purchasers  for  value  without  notice  of  the  ex- 
isting  equity   or   are   inherently   superior    equities.      PhUlips- 
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burg  Mutual  Loan  and'  Building  Association  v.  Hawk,  27  N.  J, 
Eq,  {12  C,  E,  Or.)  355;  Bergen  Savings  Bank  v.  Barrows,  SO 
N,  J.  Eq.  {8  Stew.)  89;  Bacon  v.  Devinney,  55  N.  J.  Eq.  {10 
Dick.)  U9;  Whittaker  v.  Belvidere  Roller  Mill  Co.,  55  N.  J. 
Eq.  {10  Dick.)  674,  689. 

In  the  present  case,  the  subsequently  acquired  rights  of  the 
Somers  Land  Company  were  not  rights  constituting  a  superior 
equity.  Not  only  was  the  Somers  Land  Company  chargeable 
with  notice  of  complainant's  equity  at  the  time  they  took  their 
mortgage,  but  the  mortgage  was  made  to  secure  a  pre-existing 
indebtedness  of  the  mortgagor.  Under  such  circumstances  they 
cannot  be  regarded  in  equity  as  occupying  the  position  of  inno- 
cent purchasers  for  value.  Mingus  v.  Condit,  2S  N.  J.  Eq.  {8 
C.  E.  Or.)  SIS;  Wheeler  and  Green  v.  Kirtland,  n  iV.  J.  Eq. 
{9  C.  E.  Or.)  552:  Pancoa^t  v.  Duval,  26  N.  J.  Eq.  {11  C.  E. 
Or.)  U5;  2  Pom.  Eq.  Jur.  §  7^9. 

Van  Mater  v.  Ely,  12  N.  J.  Eq.  {1  Bern.)  271,  is  relied  on  by 
the  Somers  Land  Company.  That  case  is  an  exemplification  of 
the  well-recognized  principle  that  equity  will  not  compel  a  credi- 
tor to  resort  to  a  common  fund  to  his  own  prejudice.  But  in 
the  present  case  defendant  seeks  to  destroy  complainant's  equity 
by  the  acquisition  of  a  lien  on  land  conveyed  by  the  judgment 
debtor  to  a  third  party  subsequent  to  the  conveyance  to  com- 
plainant, which  lien  was  acquired  for  a  pre-existing  debt  of  the 
third  party;  in  such  case  the  equity  of  complainant  is  clearly 
paramount.  The  mere  circumstance  that  the  lien  was  acquired 
by  the  same  person  who  owned  the  prior  lien  cannot  impart  to 
the  lien  so  acquired  any  additional  virtue  or  privilege.  Jone^  v, 
Maney,  75  Tenn.  (7  Lea)  S^l,  SJk8;  Newton  v.  Nunnally,  U 
Oa.  356,  358. 

I  will  advise  a  decree  enjoining  the  sale  of  complainant's  land 
under  defendant's  judgment  until  the  land  of  Knauer,  which 
was  purchased  from  the  judgment  debtor,  is  first  sold  under  the 
judgment. 
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LeGrand  Company 


William  Richman  et  al. 
[Submitted  December  17th,  1913.    Determined  December  20tb,  1913.] 

1.  The  rule  stated  in  Higgins  v.  Senior,  8  Mees,  d  W.  8-^5,  to  the  effect 
that  a  person  not  a  party  to  a  written  contract  may  be  shown  to  be  a 
party  by  parol  evidence,  in  the  absence  of  ambiguity,  fraud,  mistake  or 
subsequent  contract,  has  never  been  adopted  by  the  courts  of  this  state. 

2.  In  a  suit  for  specific  performance  of  a  written  contract  for  the  sale 
of  land,  where  no  change  of  possession  has  occurred,  a  person  cannot 
be  shown  to  be  a  party  by  parol  evidence.  This  does  not,  of  course,  deny 
the  right  of  proving  by  parol  evidence  the  authority  of  an  agent  who  has 
executed  a  written  contract  in  the  name  of  his  principal. 

3.  In  a  suit  for  the  specific  performance  of  a  written  contract  for  the 
sale  of  land  a  demurrer  will  be  sustained  where  the  demurrants  are  not 
parties  to  the  written  contract  sued  on,  and  there  is  no  averment  in  the 
bill  suggesting  that  the  contract  was  not  exactly  as  the  parties  to  the 
contract  intended  it  to  be,  or  that  complainant  did  not  know  that  de- 
murrants were  the  parties  in  the  transaction,  and  that  a  party  with 
whom  complainant  was  contracting  was  simply  acting  as  an  agent  of 
demurrants. 


On  demurrer  to  bill  for  specific  performance  for  sale  of  land. 

Mr.  Theo,  W.  Schimpf  and  Mr.  James  M.  Sheers,  for  the 
complainant. 

Messrs,  French  &  Richards,  for  the  demurrants. 

Leaming,  V.  C. 

The  rule  stated  in  Higgins  v.  Senior,  S  Mees.  &  W.  8J^,  to 
the  effect  that  a  person  not  a  party  to  a  written  contract  may  be 
shown  to  be  a  party  by  parol  evidence,  in  the  absence  of  am- 
biguity, fraud,  mistake  or  subsequent  contract,  has  never  been 
adopted  by  the  courts  of  this  state.    Tn  SchencJc  v.  Spring  Lake 
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Beach  Improvement  Co,,  47  N,  J.  Eq,  (£  Dick.)  44,  that  rule 
is  given  careful  and  thorough  consideration  and  expressly  re- 
pudiated; it  is  there  held  that  in  a  suit  for  the  specific  perform- 
ance of  a  written  contract  for  the  sale  of  land,  where  no  change 
of  possession  has  occurred,  a  person  not  a  party  to  the  written 
contract  cannot  be  shown  to  be  a  party  by  parol  evidence.  This 
dtoos  not  of  course  deny  the  right  of  proving  by  parol  evidence 
the  authority  of  an  agent  who  has  executed  a  written  contract 
in  the  name  of  his  principal.  Schench  v.  Spring  Lake  Beach 
Till  pro  venient  Co.,  supra,  has  been  recognized  as  an  accurate  ex- 
position of  the  law  on  that  subject  not  only  in  this  court  but 
in  our  supreme  court  and  court  of  appeals.  Bowers  v:  Glucks- 
man,  6S  N.  J,  Laiv^  (SO  Vr,)  146;  Cleinent  v.  Young-McShea 
Amvsemeut  Co.,  70  N.  J.  Eq.  (4  Ttohh.)  677;  Stengel  v.  Ser- 
geant, 74  N,  J.  Eq.  (4  Buck.)  W. 

The  present  case  is  essentially  identical  with  the  case  of 
Schenck  v.  Spring  Ijdke  Beach  Improvement  Co.,  supra.  De- 
murrants are  not  parties  to  the  written  contract  which  is  here 
made  the  foundation  of  the  suit,  and  by  the  arguments  in  sup- 
port of  tlie  bill  it  may  be  regarded  as  conceded  that  no  written 
evidence  exists  establishing  the  agency  of  the  party  who  executed 
the  contract.  No  averment  of  the  bill  suggests  that  the  con- 
tract was  not  exactly  ag  the  parties  to  the  contract  intended  it 
to  be,  or  that  complainant  did  not  know  that  demurrants  were 
the  principals  in  the  transaction  and  that  the  party  with  whom 
complainant  was  contracting  was  simply  acting  as  an  agent  of 
demurrants.  Under  such  circumstances  an  averment  of  the  bill 
to  the  effect  that  the  principal  who  executed  the  contract  as  a 
principal  was  the  agent  of  demurrants  must  be  deemed  inade- 
quate to  support  the  relief  sought  by  the  bill  as  against  de- 
murrants; it  is  expressly  so  held  in  the  Schenck  case  above  re- 
ferred to. 

1  will  advise  an  order  sustaining  the  demurrer.  Should  com- 
plainant desire  to  amend  the  bill,  twenty  days  from  the  date  of 
service  of  the  order  overruling  the  demurrer  may  be  allowed  for 
that  purpose. 
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12  Buck.  Watkins  v.  Watkins. 


SiMMoxs  Watkins  et  al. 

V. 

Julia  E.  Watkins  et  al. 

[Submitted  October  31st,  1913.    Determined  December  26th,  1913.] 

1.  A  parol  antenuptial  agreement  to  make  a  settlement  in  considera- 
tion of  marriage  is  within  the  statute  of  frauds,  and  marriage  alone  is  not 
such  part  performance  thereof  as  will  save  it  from  the  operation  of  the 
statute  so  as  to  make  it  enforceable  in  equity. 

2.  The  jurisdiction  of  equity  to  aid  the  defective  execution  of  powers 
will  only  be  extended  to  supply  the  formal  defects  in  transactions  between 
private  parties,  and  not  to  supply  omissions  of  statutory  requirements. 

3.  Where  a  defectively  executed  will  does  not  refer  to  a  parol  ante- 
nuptial contract,  by  which  testator  agreed  to  leave  his  entire  estate  to 
his  wife,  the  will  cannot  be  considered  as  a  written  recognition  of  such 
contract. 


On  bill  for  partition.  Heard  on  demurrer  to  cross-bill  of 
defendant  Ella  Beatrice  Watkins. 

The  cross-bill  of  defendant  Ella  Beatrice  Watkins,  which  has 
been  filed  by  her  in  defence  of  a  bill  for  partition,  sets  forth,  in 
substance,  that  she  is  the  equitable  owner  of  the  real  estate  which 
the  bill  seeks  to  have  partitioned,  by  reason  of  a  parol  antenuptial 
agreement  which  was  made  between  her  and  her  husband, 
whereby  it  was  agreed  that  in  consideration  of  her  marrying  him 
he  would  leave  his  entire  estate  to  her  by  will  at  his  death ;  that 
the  real  estate  described  in  the  bill  was  owned  by  her  husband 
at  the  time  of  the  marriage  and  the  legal  title  remained  in 
him  imtil  his  death;  that  after  her  marriage  her  husband  at- 
tempted to  carry  out  and  fulfill  his  part  of  the  agreement  and 
for  that  purpose  in  his  own  handwriting  wrote  what  purported 
to  be  his  will  and  signed  it  before  a  subscribing  witness,  and 
therein  devised  and  bequeathed  his  entire  estate  to  cross- 
complainant;    that  the  will  failed  in  law  because  not  executed 
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in  accordance  with  our  statute ;  that  the  will  was  an  attempted 
performance  by  her  husband  of  the  parol  antenuptial  agreement 
and  in  equity  conferred  upon  cross-complainant  the  title  to  the 
real  estate  sought  to  be  partitioned. 

The  heirs-at-law  of  cross-complainant^s  husband,  as  owners  of 
the  legal  title,  have  demurred  to  the  cross-bill  and  have  set  up 
the  statute  of  frauds  as  a  bar  to  the  claim  made  by  the  cross-bill. 

Mr.  William  0.  Jones,  for  the  defendant  and  the  cross-com- 
plainant Ella  Beatrice  Watkins. 

Messrs,  Ott  &  Carr,  for  the  demurrant. 

Leaming,  V.  C. 

An  antenuptial  parol  agreement  to  make  a  settlement  in  con- 
sideration of  marriage  cannot  be  made  the  foundation  of  an 
action  by  reason  of  the  provisions  of  our  statute  of  frauds.  Nor 
is  marriage  alone  such  a  part  performance  of  an  antenuptial 
parol  contract  as  will  withdraw  the  contract  from  the  operation 
of  that  statute  and  thereby  render  it  enforceable  in  equity.  This 
must  be  regarded  as  the  settled  law  of  this  state,  whether  rights 
of  creditors  are  involved  or  not.  Manning  v.  Riley,  52  N.  J,  Eq. 
(7  Dick.)  S9;  Russel  v.  Russel,  60  N.  J.  Eq.  {15  Dick.)  iS82; 
S.  C.  on  appeal,  63  N.  J.  Eq.  {18  Dick.)  282;  Pennsylvania 
Railroad  Co.  v.  Warren,  69  N.  J.  Eq.  {S  Robb.)  706. 

Cow  drey  v.  Cowdrey,  71  N.  J.  Eq.  {1  Buck.)  353,  is  relied  on 
in  support  of  the* cross-bill.  In  Cowdrey  v.  Cowdrey  the  recog- 
nized equitable  jurisdiction  to  aid  the  defective  execution  of  pow- 
ers and  defective  surrenders  of  copyholds  was  by  analogy  applied 
or  extended  in  aid  of  a  conveyance  which  was  complete  in  all 
its  essential  parts  except  a  seal;  the  instrument  had  been 
executed  and  delivered  to  the  wife  in  fulfillment  of  an  ante- 
nuptial parol  contract.  Upon  that  authority  this  court  is  now 
asked  to  give  vitality  to  the  provisions  of  an  instrument  which 
fails  as  a  will  because  it  has  not  been  executed  in  conformity  to 
the  requirements  of  our  statute.  The  infirmity  of  the  instru- 
ment here  in  question  is  not  of  mere  form;   it  is  of  substance. 
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In  prescribing  the  manner  in  which  a  will  must  be  executed 
our  statute  declares  the  essential  elements  of  a  wiU;  in  the 
absence  of  these  essential  elements  the  instrument  is  not  a  will. 
The  jurisdiction  of  a  court  of  equity  to  aid  the  defective  ex- 
ecution of  powers  has  never  been*  extended  to  supply  more  than 
formal  defects  as  distinguished  from  defects  of  substance,  and 
has  been  uniformly  limited  in  its  application  to  requirements 
created  by  private  parties;  defects  arising  from  the  omissions 
of  statutory  requirements  have  never  been  regarded  as  falling 
within  that  jurisdiction,  for  courts  of  equity  cannot  dispense 
with  regulations  prescribed  by  statute.  2  Pom,  Eq.  Jur,  §§  689, 
690,  884;  1  Story  Eq.  Jur.  {18th  ed.)  101  §  96.  I  find  no 
authority  which  justifies  the  exercise  of  the  branch  of  equity 
jurisdiction  here  invoked  in  aid  of  the  provisions  of  a  will  or 
other  instrument  which  has  not  been  executed  in  accordance 
with  the  positive  requirements  of  a  statute.  After  the  enact- 
ment of  the  statute  of  1  Vict.  c.  26  §  10,  prescribing  the  neces- 
sary ceremonies  for  the  execution  of  wills,  the  court  of  chancery 
of  England  no  longer  assumed  to  aid  the  defective  execution  of 
powers  by  wills  which  had  not  been  executed  in  conformity  to 
the  requirements  of  that  statute.    2  Sugd.  Pow.  126. 

Nor  can  the  intended  will  be  regarded  as  such  a  written  recog- 
nition of  the  parol  antenuptial  contract  as  will  enable  this 
court  to  enforce  that  contract;  the  writing  contains  no  reference 
to  the  contract  and  its  terms  cannot  be  enlarged  or  changed  by 
parol.  Schench  v.  Spring  Lake  Beach  Improvement  Co.,  J/.7 
N.  J.  Eq.  {2  Dich.)  U- 

In  Comdrey  v.  Cowdrey,  supra,  reference  is  made  to  the  case 
of  Caion  v.  Caton  {1865),  L.  R.  1  Ch,  App.  187.  As  that  case 
bears  some  resemblance  to  the  present  case  it  may  be  well  to 
here  note  that  after  being  overruled  on  appeal  by  the  lord- 
chancellor,  it  is  appealed  to  the  house  of  lords  and  the  opinion 
of  the  lord-chancellor  was  there  unanimously  affirmed.  Caton 
V.  Caton,  L.  R.  2  Eng.  £  Ir.  App.  Cas.  M?. 

I  am  obliged  to  advise  an  order  sustaining  the  demurrer  to 
the  cross-bill. 


Digitized  by  VjOOQIC 


486  CASES  IX  CHAXCEKY,  1913. 


Crystal,  &c.,  Co.  v,  Elmer.  82  Eq. 


Crystal  Ice  and  Cold  Storage  Company 

V, 

Howard  X.  Elmer  et  al. 

[Submitted  December  8th,  1913.     Determined  December  30th,  1913.] 

1.  Under  1  Comp.  Stat,  1910  p.  106  %  6,  providing  that  every  arbi- 
trator shall  take  an  oath  to  faithfully  and  fairly  hear  the  cause  and  make 
an  award,  the  failure  of  the  arbitrator  to  be  sworn  before  proceeding,  and 
to  proceed  without  giving  a  hearing  to  the  parties,  was  fatal,  whether 
the  arbitration  was  made  as  a  rule  of  court  or  not. 

2.  The  parties  to  an  arbitration  are  entitled  to  notice  of  the  time  and 
place  of  hearing,  irrespective  of  statutory  requirements,  and  an  award 
made  without  an  opportunity  for  a  hearing  is  invalid. 

3.  In  a  suit  for  specific  performance  of  an  award  of  arbitrators  deter- 
mining the  price  to  be  paid  by  a  lessee  upon  purchasing,  the  bill  will  not 
be  held  to  await  another  award  upon  determining  that  the  award  made 
was  invalid  for  want  of  a  bearing  by  the  arbitrators.  &c. 


On  final  hearing  on  bill  for  specific  performance  of  an  award, 
and  for  an  injunction  against  a  suit  at  law. 

The  bill  is  filed  for  the  specific  performance  of  an  award  of 
arbitrators  and  for  an  injunction  against  a  pending  action  of 
ejectment  wherein  defendants  herein  seek  the  recovery  of  pos- 
session of  the  real  estate  which  is  the  subject-matter  of  the  award. 

Complainant  is  lessee  of  the  real  estate  which  is  now  the  sub- 
ject of  dispute  under  a  lease  which  has  expired.  The  lease 
provides  thajt  at  the  expiration  of  the  lease  the  lessee  shall  have 
the  privilege  of  purchasing  the  leased  land  at  a  price  to  be  de- 
termined by  three  disinterested  parties,  one  of  whom  should  be 
chosen  by  each  of  the  parties  to  the  lease,  the  two  so  chosen  to 
select  a  third.  Shortly  before  the  expiration  of  the  term  named 
in  the  lease  complainant  gave  notice  of  his  determination  to 
purchase  the  leased  premises  and  each  party  to  the  lease  there- 
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upon  appointed  an  arbitrator  and  the  two  so  selected  appointed 
a  third,  and  an  award  was  thereupon  made  by  the  three  arbitra- 
tors fixing  the  purchase  price.  Defendants  have  refused  to  con- 
vey the  premises  for  the  amount  awarded  by  the  arbitrators  and 
have  brought  suit  at  law  for  the  recovery  of  possession  of  the 
premises. 

The  defence  to  the  present  suit  includes,  among  other  things, 
the  claim  that  the  arbitrators  were  not  sworn  and  that  they  made 
their  award  without  giving  the  parties  a  hearing  or  an  oppor- 
tunity to  be  heard. 

Messrs.  Hampton  &  Fithian,  for  the  complainant. 

Mr.  Walter  H.  Bacon,  for  the  defendants. 

Leaming^  V.  C. 

The  evidence  discloses  that  the  arbitrators  made  the  award 
here  sought  to  be  enforced  without  first  being  sworn  and  without 
giving  a  hearing  to  the  respective  parties  in  interest.  This  is 
clearly  fatal  to  the  validity  of  the  award. 

The  sixth  section  of  our  act  touching  arbitration  and  refer- 
ences (1  Comp.  Stat.  p.  106)  y  when  read  in  connection  with  the 
fourth  section  to  which  it  refers,  provides  that  in  cases  of  arbi- 
tration, every  arbitrator  shall,  before  he  proceeds  to  the  business 
submitted  to  him,  take  an  oath  or  aflSrmation  that  he  will 
faithfully  and  fairly  hear  and  examine  the  cause  and  make  a  just 
and  true  award  according  to  the  best  of  his  skill  and  under- 
standing. 

The  arbitration  here  in  question  was  not  made  a  i  ule  of  court, 
and  it  is  urged  in  behalf  of  complainant  that  the  sixth  section 
of  the  act  above  referred  to  only  relates  to  arbitrations  which 
have  been  made  a  rule  of  court.  In  Inslee  v.  Flagg,  26  N.  J. 
Law  (2  Dutch.)  368,  that  contention  was  made  and  expressly 
overruled;  it  is  there  determined  that  the  sixth  section  of  our 
Arbitration  act  applies  to  all  arbitrations,  whether  made  a  rule  of 
court  or  not,  and  requires  all  arbitrators  to  be  sworn  or  affirmed 
before  proceeding  with  their  duties,  and  that  the  section  is  opera- 
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tive  to  vitiate  any  award  made  by  arbitrators  who  have  not  been 
ewom  or  affirmed  pursuant  to  the  provisions  of  that  section.  As 
the  arbitrators  who  made  the  award  which  is  the  foundation  of 
the  relief  sought  by  the  present  bill  were  not  sworn  or  afl&rmed 
to  perform  their  duties,  it  is  clearly  impossible  for  this  court  to 
grant  the  relief  sought  by  complainant. 

The  other  circumstance  already  referred  to  is  equally  fatal 
to  the  relief  here  sought.  In  West  Jersey  Railroad  Co.  v, 
Thomas,  21  N.  J,  Eq.  {6  C.  E.  Qr.)  205,  and  23  N.  J.  Eq.  {8 
C.  E.  Or.)  431;  S.  0.  on  appeal,  24  N.  J.  Eq.  (9  C.  E.  Gr.) 
567,  it  is  definitely  determined  that  the  parties  to  an  arbitration 
are  entitled  to  notice  from  the  arbitrators  of  a  time  and  place 
for  a  hearing  to  the  end  that  they  may  be  present  and  present 
their  case.  This  rule  is  wholly  independent  of  statutory  require- 
ments to  that  effect.  The  award  which  is  made  the  foundation 
of  the  present  suit  was  made  not  only  without  the  parties  to  the 
arbitration  being  heard,  but  also  without  the  parties  having 
been  given  an  opportunity  to  be  heard. 

The  suggestion  is  made  in  behalf  of  complainant  that  in  the 
event  of  the  award  being  found  defective  the  bill  should  be 
held  to  await  another  award.  I  find  no  justification  for  that 
course.  Without  an  award  there  appears  to  be  no  foundation 
for  the  present  bill  to  rest  upon.  Whether  a  bill  based  upon  a 
declared  purpose  upon  the  part  of  complainant  to  re-assert  its 
claim  of  right  to  purchase  through  a  new  arbitration  would  sup- 
port an  injunction  against  the  further  progress  of  the  ejectment 
suit  cannot  be  now  appropriately  determined. 

The  views  here  expressed  render  consideration  of  the  other 
defences  unnecessary. 

I  will  advise  a  decree  dismissing  the  bill. 
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Michael  Zakecki  et  al. 

V. 

Guarantee  Bealty  Company. 

[Submitted  January  2d,  1914.     Determined  January  3d,  1914.] 

1.  In  a  suit  to  reform  a  written  building  contract  for  the  erection  of 
a  building  forty  feet  in  depth  instead  of  forty-four  feet  in  depth  as  had 
been  agreed  upon,  where  it  appeared  that  the  complainants  undoubtedly 
signed  the  contract  believing  it  to  be  for  a  building  forty-four  feet  in 
depth  as  previously  agreed  upon,  and  defendant's  representatives  either 
did  the  same  or  concealed  the  fact  that  they  had  observed  the  error,  in 
either  case  the  right  to  reform  would  obtain. 

2.  Evidence  examined,  and  Held  that  complainants  were  entitled  to  a 
decree  of  reformation  in  accordance  with  the  prayer  of  the  bill. 


On  final  hearing  on  bill  to  reform  contract. 

Mr.  Joseph  B,  Tyler  and  Mr.  A.  Moulton  McNutt,  for  the 
complainants. 

Messrs.  Staclehouse  £  Kramer,  for  the  defendant. 

Leaming,  y.  C. 

To  entertain  a  substantial  doubt  tonchmg  the  truth  of  the 
material  averments  of  a  bill  of  this  nature  is  to  deny  the  re- 
lief sought;  but  in  this  case  I  am  convinced  that  there  can 
be  no  real  doubt  touching  the  material  facts.  There  is  con- 
flict of  testimony  of  witnesses,  but  the  truth  is  too  obvious 
to  be  doubted. 

The  type-written  translation  of  the  contract  which  had  been 
executed  in  the  Polish  language,  as  that  contract  had  been  in- 
terlined after  its  execution,  was  admittedly  made  the  basis  of 
the  final  contract.  The  interlineations  in  that  type-written 
translation  were  undoubtedly  determined  upon  at  a  conference 
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between  Harry  Varbalow,  representing  defendant  company,  and 
complainant  Michael  Zarecki,  assisted  by  Mr.  Gulcz  and  Mr. 
Cinkowski.  The  testimony  of  the  two  latter  witnesses,  who 
have  no  pecuniary  interest  in  this  controversy,  is  that  all  the 
modifications  of  the  tjrpe-written  translation  which  were  then 
agreed  upon  were  embodied  in  it  by  erasures  and  interlineations, 
and  that  a  modification  of  Uie  depth  of  the  building  was  neither 
agreed  upon  nor  even  suggested.  The  contract  that  was  agreed 
upon  on  that  occasion  was  undoubtedly  the  type-written  transla- 
tion as  modified  by  ink  erasures  and  interlineations  made  at 
that  time.  Both  of  these  witnesses  have  also  testified  that  they 
then  retyped  this  interlined  document  with  a  purpose  to  ac- 
curately reproduce  it;  that  one  dictated  while  the  other  op- 
erated the  typewriter,  and  that  by  error  of  one  of  them — and 
not  by  intention — the  depth  of  the  building  was  made  forty 
instead  of  forty-four  feet.  If  this  is  true — and  of  its  truth 
there  can  be  no  real  doubt — the  idea  of  a  building  fort}'  feet  in 
depth,  or  of  any  depth  except  forty-four  feet,  never  formed  any 
part  of  the  negotiations  or  entered  tlie  minds  of  any  of  the  par- 
ties prior  to  the  meeting  at  which  the  signatures  were  affixed 
to  the  contract.  At  that  meeting  the  parties  undoubtedly  met 
with  a  mutual  purpose  to  execute  a  contract  for  a  building  forty- 
four  feet  in  depth,  as  previously  agreed  upon.  Whether  the 
contract  was  read  at  that  meeting  or  not  is  of  little  importance, 
for  it  is  inconceivable  that  complainants  at  that  time  volun- 
tarily and  knowingly  waived  four  feet  of  the  depth  of  the  build- 
ing as  already  agreed!  upon  without  comment  or  protest,  and 
if  defendant's  representatives  at  that  time  observed  the  change 
in  the  depth  of  the  building,  it  was  their  plain  duty,  under  the 
then  existing  circumstances,  to  call  complainants'  attention  to 
that  change.  Complainants  undoubtedly  signed  the  contract 
believing  it  to  be  for  a  building  forty-four  feet  in  depth  a.<  had 
been  previously  agreed  upon;  defendant's  representatives  either 
did  the  same  or  concealed  the  fact  that  they  had  observed  the 
error.  In  either  case  the  right  of  reformation  would  obtain. 
Simpson  Plumbing  Co.  v.  GeschTcp,  76  N,  J,  Eg,  (6  Buck,) 
47.9,  Jf78;    S.  a.  on  appeal,  7S  N.  J.  Eq,   (8  Buck,)  S06, 
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There  is  conflict  of  testimony  touching  the  subsequent  con- 
duct of  the  parties  which  might  well  cause  a  court  to  hesitate 
in  granting  the  form  of  relief  here  sought  if  that  relief  were 
to  any  considerable  extent  dependent  upon  confidence  in  the  tes- 
timony of  complainant  Michael  Zarecki.  But  I  do  not  believe 
the  testimony  of  either  Mr.  Goldstein  or  Mr.  Zarecki  touching 
those  matters.  The  truth  touching  those  transactions  is  rea- 
sonably obvious;  it  is  not,  in  my  judgment,  as  stated  by  either 
party  to  the  transactions. 

I  will  advise  a  decree  of  reformation  in  accordance  with  the 
prayer  of  the  bill. 


Emma  J.  B.  Saunders 

V. 

Levin  J.  Saunders. 
[Heard  January  2l8t,  1914.     Determined  January  22d,  1914.] 

1.  In  a  wife's  suit  for  a  limited  divorce  from  her  husband  on  the  ground 
of  his  extreme  cruelty,  evidence  examined,  and  Held  that  although  imme- 
diately preceding  the  separation  of  the  parties  the  husband  undoubtedly 
struck  his  wife  under  provocation  from  her,  there  neither  has  been  nor 
will  be  real  injury  or  danger  to  her  life  or  health  from  his  past  or  prob- 
able future  conduct  if  she  shall  return  to  his  home,  and  hence  her  petition 
will  be  dismissed,  but  without  prejudice,  if  on  her  return  he  shall  again 
treat  her  with  violence. 

2.  The  remedy  by  decree  of  divorce  for  extreme  cruelty  is  applicable, 
not  as  a  punitive,  but  as  a  preventive  measure,  to  protect  the  health  or 
life  of  the  wife  in  the  future  from  threatened  danger. 


On  final  hearing  on  bill  for  divorce  from  bed  and  board  for 
extreme  cruelty. 

Jl/r.  Joseph  B.  Tyler,  for  the  complainant. 

Jlessrs.  Wilson  &  Oarr,  for  the  defendant. 
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Leaming,  V.  C. 

I  am  convinced  that  the  evidence  in  this  case  does  not  justify 
a  decree  of  divorce.  It  is  entirely  clear  that  the  married  lives 
of  these  two  parties  have  been  extremely  unhappy,  but  it  is 
equally  clear  that  the  unhappiness  has  been  the  result  of  mutual 
fault ;  they  appear  to  have  formed  the  quarreling  habit  and  per- 
sisted in  its  exercise  with  great  tenacity.  It  is  impossible  to 
conclude  that  this  was  the  fault  of  either  to  the  exclusion  of  the 
other.  The  only  physical  violence  u]>on  the  part  of  the  husband 
was  the  occurrence  which  inmiediately  preceded  the  separation 
of  the  parties.  On  that  occasion  the  husband  undoubtedly 
struck  his  wife  with  the  satchel  which  he  held  in  his  hand ;  he 
had  no  right  to  do  so  and  deserved  the  most  severe  censure  for 
the  act.  It  is  reasonably  apparent  that  the  act  was  provoked 
by  the  wife  and  occurred  at  the  moment  of  impulsive  anger  on 
the  part  of  the  husband,  but  while  the  anger  may  have  been 
justified  the  blow  was  not.  That  single  act  cannot,  however, 
properly  be  made  the  basis  of  a  decree  under  our  statute.  The 
remedy  by  decree  of  divorce  for  extreme  cruelty  is  applicable, 
not  as  a  punitive,  but  a?  a  preventive  measure,  to  protect  the 
health  or  life  of  the  wife  in  the  future  from  threatened  danger; 
this  has  been  repeatedly  held. 

The  evidence  in  this  case  satisfies  me  that  there  neither  has 
been  nor  will  be  real  injury  or  danger  to  the  life  or  health  of 
petitioner  from  the  past  or  probable  future  conduct  of  her  hus- 
band. I  am  satisfied  that  he  has  deeply  repented  his  loss  of  self- 
control  on  the  occasion  referred  to  and  that  the  future  will 
afford  the  wife  entire  safety  in  his  home,  and  also  reasonable 
happiness  there  if  she  is  disposed  to  contribufe  her  efforts 
toward  making  that  home  a  happy  one.  It  takes  two  persons 
to  quarrel,  and  I  believe  it  to  be  within  the  power  of  either 
spouse  to  make  a  home  happy. 

It  is  entirely  apparent  that  petitioner  has  at  no  time  feared 
defendant;  any  infirmity  of  health  which  may  have  existed 
prior  to  their  fmal  quarrel  was  not  due  to  petitioner's  fear  of 
defendant.  Nor  am  T  able  to  believe  that  defendant  ever  threat- 
ened to  shoot  petitioner.  It  is  clear  she  never  regarded  the  re- 
volver incidents,  if  they  in  fact  occurred,  as  a  source  of  danger. 
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The  concluding  language  of  the  opinion  of  Chancellor  Run- 
yon,  in  Coles  v.  Cole.<i,  S2  N,  J.  Eq.  (5  Stew,)  547,  557,  may  be 
here  adopted  as  embodying  ray  views  in  this  case: 

'*The  defendant's  conduct,  in  laying  violent  hands  on  his  wife, 
is  not  justified.  It  is  not  capable  of  justification.  But  the  ques- 
tion to  be  determined  is,  whether  there  is  reason  to  apprehend 
that,  if  complainant  shall  return  to  his  house,  she  will  be  in 
danger  of  violence  or  cruelty  at  his  hands.  I  do  not  think  she 
will.  But  if,  on  her  return,  he  shall  again  treat  her  with  vio- 
lence, this  court  will  be  open  to  her  for  relief.  The  bill  will  be 
dismissed,  but  without  prejudice,  as  in  English  v.  English,  27 
N.  J.  Eq,  {12  C,  E.  Gr,)  579:' 

I  will  advise  a  similar  decree  in  this  case. 


Homer  F.  Mebriman 


National  Zinc  Corporation  et  al. 

[Submitted  December  5th,  1913.    Determined  January  28th,  1914.] 

1.  Two  certain  contracts  were  made  between  the  corporation  and  one 
H.,  the  first  granting  to  him  and  his  assignees  for  a  term  of  years  the 
exclusive  right  of  mining  for  minerals  (except  limestone  and  clay),  in 
certain  lands,  the  mining  rights  in  which  the  company  owned,  he  being 
required  promptly  to  begin  active  operations  in  prospecting  for  ore  and 
to  spend  $10,000  in  prospecting  work,  unless  ore  should  be  found  in  mark- 
etable quality  by  the  expenditure  of  a  less  amount,  and  being  required  to 
pay  the  company  twelve  and  one-half  per  cent,  of  the  gross  receipts  from 
sales  of  ore,  as  royalty ;  and  the  other  contract  authorizing  H.  to  prose- 
cute certain  claims  of  infringement  on  the  company's  mining  rights,  and 
to  pay  to  the  company  one-half  of  the  gross  amount  recovered.  Upon  a 
bill  by  a  stockholder  of  the  company  in  behalf  of  the  company  to  set  aside 
said  contracts,  evidence  Held  not  to  warrant  the  conclusion  that  said  con- 
tracts, as  alleged  in  the  bill,  were  made  in  disregard  of  the  best  interests 
of  the  corporation,  the  same  having  been  authorized  by  formal  votes  of 
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the  company *s  board  of  directors,  and  at  the  next  succeeding  annual  stock- 
holders' meeting  reported  to,  and  approved  by,  the  stockholders. 

2.  There  can  be  no  doubt  of  the  right  of  this  court  to  relieve  against 
the  operation  of  fraudulent  action  of  a  board  of  directors  of  a  corpora- 
tion, at  the  instance  of  a  single  stockholder,  in  the  absence  of  inte^ 
vening  rights  of  third  parties. 

3.  The  operative  force  of  any  action  by  a  board  of  directors  of  a  co^ 
poration  is  necessarily  found  in  its  quality  as  an  honest  exercise  of  the 
legitimate  functions  of  office;  the  supervisory  and  remedial  powers  of 
this  court  exist  only  for  the  purpose  of  insuring  the  honest  exercise  of 
such  official  powers  and  cannot  be  extended  further.  In  matters  of  busi- 
ness management  within  the  powers  of  the  board  its  judgment,  if  hon- 
estly exercised,  must  control,  and  not  the  judgment  of  this  court. 

4.  Direct  interest  of  members  of  the  board  of  directors  in  a  contract 
made  by  the  board  may  render  such  contract  voidable  as  a  contract  made 
by  a  trustee  with  himself  touching  the  property  of  his  cestui  que  trusty 
and  gross  inadequacy  pf  consideration  may  afford  a  badge  of  fraud ;  but 
no  justification  can  be  found  for  the  assumption  that  the  members  of  a 
board  have  not  exercised  their  honest  judgment  in  behalf  of  the  corpora- 
tion represented  by  them  because  private  interests  of  members  of  the 
board,  which  are  wholly  unconnected  with  the  contract  authorissed  by 
the  board,  may  be  enhanced  by  the  action  taken. 

5.  The  failure  of  the  contract  first  above  recited  to  require  H.  to 
spend  more  than  $10,000  in  development  work  does  not  justify  the  con- 
clusion that  an  honest  business  judgment  of  the  board  was  not  exercised, 
it  appearing  that  fully  three  times  that  amount  has  in  fact  been  ex- 
pended in  development  work  by  the  corporation  to  which  H.  assigned 
the  contract ;  and  without  successful  development  work  the  contract 
was  clearly  valueless  to  H.  or  his  assigns. 

6.  Individual  stockholders  cannot  question,  in  judicial  proceedings,  the 
corporate  acts  of  directors,  if  the  same  are  within  the  powers  of  the 
corporation,  and  in  furtherance  of  its  purpose,  are  not  unlawful  or 
against  good  morals,  and  are  done  in  "good  faith  and  in  the  exercise  of 
an  honest  judgment.  Questions  of  policy,  of  management,  of  expediency 
of  contracts  or  action,  of  adequacy  of  consideration  not  grossly  dispro- 
portionate, of  lawful  appropriation  of  corporate  funds  to  advance  cor- 
porate interests,  are  left  solely  to  the  honest  decision  of  the  directors  if 
their  powers  are  without  limitation  and  free  from  restraint.  To  hold 
otherwise  would  be  to  substitute  the  judgment  and  discretion  of  others 
in  the  place  of  those  determined  on  by  the  scheme  of  incorporation. 

7.  There  is  no  such  recognized  trust  relation  between  stockholders  of 
a  corporation  as  will  impose  upon  one  who  may  be  interested  in  a  trans- 
action, the  authorization  of  which  is  being  acted  upon  at  a  stockholders' 
meeting,  the  burden  of  establishing  his  good  faith  in  the  vote  which  be 
has  cast.  The  action  may  be  so  clearly  detrimental  to  the  corporation 
itself  as  to  render  it  a  fraudulent  destruction  of  the  rights  of  minority 
stockholders;  but  the  personal  interests  of  a  stockholder  will  not  in 
itself  deny  such  stockholder  the  right  to  cause  his  stock  to  be  voted  in 
the  line  of  his  personal  interests. 
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8.  Stockholders  of  a  corporation  who  possess  the  major  portion  of  its 
stock  cannot  by  force  of  their  votes  lawfully  appropriate  the  property 
of  the  corporation  to  their  own  use  in  disregard  of  the  rights  of  other 
stockholders. 


On  final  hearing  on  bill  to  set  aside  certain  contracts. 

Mr.  Hugh  B.  Reed,  for  the  complainant. 

Mr.  *S'.  Stanger  Iszard,  for  the  defendants. 

Leaming,  Y.  C. 

Tlie  bill  is  filed  by  a  stockholder  of  tlie  Sussex  Calcite  Com- 
pany in  behalf  of  that  corporation  to  set  a^ide  two  certain  con- 
tracts made  by  tliat  company  with  Eugene  Howard,  bearing  date 
February  21st,  1908,  and  March  18th,  1908,  respectively.  The 
rights  of  Howard  under  these  contracts  have  been  a-ssigned  to 
and  are  now  held  by  defendant  National  Zinc  Corporation. 

These  contracts  were  authorized  by  formal  votes  of  the  board 
of  directors  of  the  Sussex  Calcite  Company  and  at  the  next  suc- 
ceeding annual  stockholders'  meeting  of  that  company,  held 
April  8th,  1908,  were  reported  to  and  approved  by  the  stock- 
holders. 

The  bill  challenges  the  integrity  and  sufficiency  of  the  actions 
taken  at  the  two  directors'  meetings  and  also  at  the  stockholders' 
meeting.  It  is  claimed  that  the  actions  taken  at  the  directors' 
meetings  were  not  the  exercise  of  sound  or  honest  business  dis- 
cretion by  the  board,  but  were  taken  in  bad  faith  and  in  disre- 
gard of  the  interests  of  the  corporation  represented  by  the  board 
and  in  the  interest  of  members  of  the  board.  The  confirmatory 
action  taken  at  the  stockholders'  meeting  is  challenged  by  the 
claim  that  an  affirmative  vote  of  two-thirds  of  the  outstanding 
stock  of  the  corporation  was  necessary  to  validate  the  contracts 
and  that  less  than  that  amount  of  stock  was  voted  in  support  of 
the  resolution  of  confirmation ;  it  is  also  claimed  that  the  vote  of 
approval  of  the  stockholders'  meeting  was  influenced  and  made 
possible  by  reason  of  secret  interests  which  certain  stockholders 
held  with  Howard  in  these  contracts. 
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There  can  be  no  doubt  of  the  right  of  the  court  of  chancery  to 
relieve  against  the  operation  of  fraudulent  action  of  a  board  of 
directors  of  a  corporation  at  the  instance  of  a  single  stockholder 
in  the  absence  of  intervening  rights  of  innocent  third  parties. 
Nor  can  stockholders  of  a  corporation  who  possess  the  major  por- 
tion of  its  stock  by  force  of  their  votes  lawfully  appropriate  the 
property  of  the  corporation  to  their  own  use  in  disregard  of  the 
rights  of  other  stockholders.  While  it  is  held,  in  United  States 
Steel  Corporation  v.  Hodge,  64  N.  J,  Eq.  (19  Dick,)  807,  that  a 
stockholder's  personal  interests  will  not  disqualify  him  from 
voting  his  shares  at  a  stockholders'  meeting,  no  suggestion  is 
there  found  to  the  effect  that  any  measure  can  be  given  vitality 
by  either  illegal  or  fraudulent  action  of  stockholders. 

The  contract  of  February  21st,  1908,  bestowed  upon  Howard 
and  his  assignees  for  a  term  of  fifty  years  the  exclusive  right  of 
mining  for  all  minerals  except  limestone  and  clay  in  certain 
lands  in  which  the  Sussex  Calcite  Company  then  owned  the 
mining  rights.  The  contract  required  Howard  to  promptly 
begin  active  operations  in  pros|)octing  for  ore  and  to  spend  $10,- 
000  in  prospecting  work  unless  ore  should  be  found  in  market- 
able quantity  by  the  expenditure  of  less  than  that  amount ;  when 
found  the  work  of  mining  and  selling  ore  was  to  be  prosecuted 
with  diligence.  Twelve  and  one-half  per  cent,  of  the  gross  re- 
ceipts from  sales  of  ore  were  to  be  received  by  the  Sussex  Calcite 
Company  as  a  royalty.  The  contract  of  March  18th,  1908,  au- 
thorized Howard  to  prosecute  certain  claims  of  infringement  on 
the  mining  rights  of  the  Sussex  Calcite  Company  and  to  pay  to 
that  company  one-half  of  the  gross  recovery.  At  about  the  time 
these  contracts  were  made  another  contract  was  made  with 
another  party  leasing  to  that  party  the  mining  rights'of  the  Sus- 
sex Calcite  Company  for  limestone  and  clay.  These  three  con- 
tracts, taken  together,  covered  substantially  all  the  property  of 
the  Sussex  Calcite  Company  except  the  surface  rights  of  the  land ; 
the  surface  rights  were  held  by  the  Sussex  Calcite  Company 
under  contract  of  purchase  and  have  been  since  paid  for  and  are 
now  owned  by  that  company  subject  to  certain  mortgage  en- 
cumbrancQS. 
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At  the  time  these  leases  of  mining  rights  were  made  by  the 
board,  and  also  at  the  time  they  were  approved  by  the  stock- 
holders, the  affairs  of  the  Sussex  Caleite  Company  were  in  an 
embarrassed  condition.  Stock  of  the  company  had  been  sold  by 
its  officers  under  representations  which  were  by  officials  of  the 
United  States  government  deemed  fraudulent,  and  what  is 
known  as  a  "fraud  order,"  had  been  issued,  forbidding  the  Sus- 
sex Caleite  Company  the  use  of  the  mails  and  the  oflScers  of  the 
company  were  under  indictment  by  the  federal  grand  jury  on 
like  charges.  Thus  discredited  it  was  clearly  impossible  for  the 
company  to  procure  funds  for  development  work  by  the  sale  of 
its  stock,  and  such  development  work  as  had  been  done  by  the 
company  had  shown  no  favorable  results.  Under  these  condi- 
tions it  was  apparent  to  the  officers  of  the  company  that  if  de- 
velopment operations  could  be  promptly  begun  and  ore  dis- 
covered in  paying  quantities  a  valuable  defence  to  the  pending 
indictments  would  be  afforded.  This  circumstance  is  urged  by 
complainant  as  the  impelling  motive  of  the  lease  of  mining 
rights  to  Howard.  The  by-laws  of  the  Caleite  company  provided 
for  a  board  of  five  directors.  Five  had  been  elected,  but  two  had 
resigned.  At  the  time  of  the  Howard  lease  two  of  the  three 
qualified  directors  were  under  indictment  for  the  cause  stated; 
the  lease  to  Howard  was  authorized  by  vote  of  these  three  mem- 
bers of  the  board.  At  the  date  of  the  second  Howard  agreement 
an  additional  member  of  the  board  had  qualified.  This  court  is 
accordingly  asked  to  find  that  in  making  the  mining  lease  to 
Howard  the  board  was  guided  by  selfish  purposes  of  its  mem- 
bers in  a  desire  to  afford  for  two  of  them,  as  well  as  for  others 
who  were  also  indicted,  a  valuable  defence  to  the  indictments, 
and  that  by  reason  of  these  selfish  purposes  the  board  disre- 
garded the  rights  and  interests  of  the  company  and  thus  failed 
to  exercise  its  legitimate  function  of  management.  It  is  urged 
that  this  is  apparent  not  only  by  the  personal  embarrassments 
and  needs  of  two  of  the  three  of  the  board,  but  also  from  the  cir- 
cumstance that  the  mining  contract  does  not  obligate  Howard  to 
spend  more  than  $10,000  for  prospecting  purposes.  It  is  also 
claimed  that  one  of  the  members  of  the  board  had  a  secret  in- 
terest with  Howard — Oiat  claim  will  be  considered  later. 

32 
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As  already  suggested,  the  operative  force  of  any  action 
by  a  board  of  directors  of  a  corporation  is  necessarily  found  in 
its  quality  as  an  honest  exercise  of  the  legitimate  functions  of 
office;  the  supervisory  and  remedial  powers  of  this  court  exist 
only  for  the  purpose  of  insuring  the  honest  exercise  of  such  oflS- 
cial  powers  and  cannot  be  extended  further.  In  matters  of  busi- 
ness management  within  the  powers  of  the  board  its  judgment, 
if  honestly  exercised,  must  control,  and  not  the  judgment  of  this 
court.  Direct  interest  of  members  of  the  board  in  a  contract 
made  by  the  board  may  render  such  contract  voidable  as  a  con- 
tract made  by  a  trustee  with  himself  touching  the  property  of  his 
cestui  que  trust,  or  gross  inadequacy  of  consideration  may  afford 
a  badge  of  fraud;  but  no  justification  can  be  foimd  for  the  as- 
sumption that  the  members  of  a  board  have  not  exercised  their 
honest  judgment  in  behalf  of  the  corporation  represented  by  them 
because  private  interests  of  members  of  the  board,  which  are 
wholly  unconnected  with  the  contract  authorized  by  the  board, 
may  be  enhanced  by  the  action  taken.  Nor  does  the  failure  of 
the  contract  to  require  Howard  to  spend  more  than  $10,000  in 
development' work  justify  the  conclusion  that  an  honest  business 
judgment  of  the  board  was  not  exercised.  The  evidence  discloses 
that  fully  three  times  that  amount  has  in  fact  been  expended  in 
development  work  by  the  corporation  to  whom  Howard  assigned 
the  contract;  and  without  successful  development  work  the  con- 
tract was  clearly  valueless  to  Howard  or  his  assigns.  The  rule  as 
stated  in  EUerman  v.  Chicago  Junction  Railway  Co.,  ^9  N,  J. 
Eq.  U  Did'.)  217,  2^32,  is  as  follows:  "Individual  stockholders 
cannot  question,  in  judicial  proceedings,  the  corporate  acts  of  di- 
rectors, if  the  same  are  within  the  powers  of  the  corporation,  and 
in  furtherance  of  its  pui-pose,  are  not  unlawful  or  against  good 
morals,  and  are  done  in  good  faith  and  in  the  exercise  of  an 
honest  judgment.  Questions  of  policy,  of  management,  of  ex- 
pediency of  contracts  or  action,  of  adequacy  of  consideration  not 
grossly  disproportionate,  of  lawful  appropriation  of  corporate 
funds  to  advance  corporate  interests,  are  left  solely  to  the  honest 
decision  of  the  directors  if  their  powers  are  without  limitation 
and  free  from  restraint.    To  hold  otherwise  would  be  to  substi- 
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tute  the  judgment  and  discretion  of  others  in  the  place  of  those 
determined  on  by  the  scheme  of  incorporation/' 

It  is  claimed  that  Richards,  one  of  the  directors,  was  directly 
interested  with  Howard  in  the  contracts  and  was  to  receive  a  per- 
centage interest  from  Howard.  Richards  has  testified  to  that 
fact  with  shameless  effrontery.  It  is  difficult  for  testimony  to 
carry  less  conviction  than  his  testimony  of  that  fact.  He  had 
theretofore  stated  to  the  exact  contrary,  and  the  evidence  dis- 
closed that  he  did  not  receive  the  stock  to  which  he  would  have 
been  entitled  after  the  organization  of  defendant  company  had 
such  an  agreement  existed  between  him  and  Howard.  A  finding 
that  such  an  agreement  existed  is  not  justified. 

I  am  not  aware  that  any  attack  is  made  on  the  contract  of 
March  18th,  1908,  other  than  the  general  claim  that  its  authori- 
zation was  not  the  exercise  of  sound  business  judgment  by  thd 
board  of  directors. 

It  remains  to  consider  the  action  taken  at  the  stockholders^ 
meeting.  At  the  annual  stockholders'  meeting  succeeding  the 
action  of  the  directors,  already  referred  to,  a  resolution  was 
adopted  approving  these  contracts  with  Howard,  and  also  approv- 
ing the  contract,  heretofore  referred  to,  leasing  the  Calcite  min- 
ing rights  to  another  person.  It  is  urged  in  behalf  of  com- 
plainant that  these  three  contracts,  taken  together,  disposed  of 
practically  all  the  property  of  the  Calcite  company,  and,  in  con- 
sequence, required  the  assent  of  two- thirds  of  the  stockholders, 
by  reason  of  the  provisions  of  the  act  of  March  24th,  1899. 
Covip,,Stat.  p,  1600  §  2a.  The  evidence  clearly  establishes  that 
more  than  two-thirds  of  the  outstanding  stock  of  the  Sussex  Cal- 
cite Company  was  voted  in  approval  of  these  contracts,  unless  it 
be  found  that  one  Bagley,  who  was  present  at  the  stockholders' 
meeting,  failed  to  vote  the  stock  represented  by  him  in  favor  of 
the  resolution  of  approval.  Bagley  has  been  called  as  a  witness 
and  has  testified  that  he  did  vote  for  the  resolution  of  approval. 
It  is  impossible  to  doubt  the  accuracy  of  his  testimony.  He  is 
wholly  without  interest  in  the  controversy  and  has  stated  that 
he  was  sent  to  the  stockholders'  meeting  as  a  proxy  expressly  to 
vote  for  the  approval  of  these  contracts,  and  the  owner  of  the 
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stock  represented  by  Bagley  has  also  testified  that  he  sent  Bag- 
ley  as  his  proxy  with  that  specific  instruction.  The  error  in  the 
minutes  is  explained  by  the  fact  that  at  the  stockholders'  meeting 
the  resolution  of  approval  included  with  the  contracts  here  in 
question  the  contract  already  referred  to  which  leased  the  mining 
rights  of  limestone  and  clay,  and  Bagley  explained  at  the  meeting 
that  he  would  vote  against  the  approval  of  that  contract  if  the 
resolution  of  approval  should  be  divided ;  but  failing  to  procure 
a  division,  he  voted  for  the  resolution  as  presented.  I  entertain 
no  doubt  that  the  stock  represented  by  Bagley  was  voted  as  he 
states,  and  that  more  than  two-thirds  of  the  outstanding  stock 
of  the  Sussex  Calcite  Company  was  voted  to  approve  the  contracts 
here  in  question. 

It  is  undoubtedly  true  that  some  of  the  stock  which  was  voted 
for  the  approval  of  these  contracts  was  owned  by  persons  who  ex- 
pected to  become  associated  with  Howard  in  a  corporation  which 
would  take  over  these  contracts  and  operate  under  them.  While 
their  votes  could  not  lawfully  authorize  a  wanton  or  fraudulent 
disposition  of  the  assets  of  the  corporation,  the  rules  defined  in 
United  States  Steel  Corporation  v.  Hodge,  supra,  render  it  clear 
that  they  were  not  disqualified  from  voting  their  stock  by  reason 
of  their  personal  interests.  In  the  Hodge  Case  directors  who 
were  interested  in  the  bankers'  contract  which  was  before  the 
stockholders'  meeting  for  approval  were  held  to  have  been  privi- 
leged to  vote  as  stockholders,  and  no  question  was  there  raised 
against  the  right  of  interested  stockholders  to  vote  who  were  not 
directors.  There  appears  to  be  no  such  recognized  trust  relation 
between  stockholders  pf  a  corporation  as  will  impose  upon  one 
who  may  be  interested  in  a  transaction,  the  authorization  of 
which  is  being  acted  upon  at  a  stockholders'  meeting,  the  burden 
of  establishing  his  good  faith  in  the  vote  which  he  casts.  The 
action  may  be  so  clearly  detrimental  to  the  interests  of  the  cor- 
poration itself  as  to  render  it  a  fraudulent  destruction  of  the 
rights  of  minority  stockholders ;  but  the  personal  interests  of  a 
stockholder  ^vill  not  in  itself  deny  such  stockholder  the  right  to 
cause  his  stock  to  be  voted  in  the  line  of  his  personal  interests. 
The  rule,  as  stated  by  Judge  Thompson,  in  his  work  on  Corpora- 
tions, is  as  follows : 
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"It  is  well  settled  that  the  stockholders  do  not  hold  fiduciary  relations 
to  each  other  in  the  sense  that  one  is  prevented  from  voting  at  a  stock- 
holders' meeting  on  a  question  in  which  he  has  an  individual  interest." 
4  Thomp.  Corp.  (2d  ed,)  §  U67. 

1  am  unable  to  reach  tlie  conclusion  that  the  contracts  here  in 
question  can  be  said  to  have  been  made  in  disregard  of  the  best 
interests  of  the  corporation.  The  value  of  the  mining  rights  of 
the  corporation  were  wholly  problematical  and  speculative;  if 
minerals  in  paying  quantities  could  not  be  found  the  rights  were 
valueless.  Minerals  had  not  been  found  and  further  develop- 
ment work  by  the  corporation  had  become  practically  impossible. 
The  contract  reasonably  insured  the  further  prosecution  of  de- 
velopment work  and  a  liberal  royalty  in  case  minerals  were  dis- 
covered. Approximately,  $30,000  has  been  spent  by  the  assignee 
of  the  contract  in  this  development  work  and  no  minerals  have 
jet  been  found.  The  bill  avers  that  this  expenditure  has  been 
purposely  misdirected,  with  a  view  to  avoid  the  discovery  of 
minerals,  but  the  evidence  does  not  establish  that  fact. 

The  views  here  stated  render  it  unnecessary  to  consider 
-whether  complainant^s  right  to  prosecute  this  suit  is  barred  by 
laches  or  by  his  stock  having  been  voted  by  his  proxy  in  aflSrm- 
ance  of  the  contracts  in  question. 

I  will  advise  a  decree  dismissing  the  bill. 
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Edith  E.  Hopping  et  al. 

V. 

George  E.  Gray  et  al. 

[Submitted  November  10th,  1913.    Decided  November  22d,  1913.] 

1.  Testator  gave  the  income  of  one-third  of  his  estate  to  his  daughter 
L.  for  life,  the  income  of  another  third  to  his  son  F.  for  life,  and  the 
remaining  third  he  devised  absolutely  to  his  daughter  E.  on  her  attain- 
ing the  age  of  twenty-four ;  the  executors,  also  named  as  trustees,  being 
directed  to  lease  or  sell  the  property  in  the  meantime  as  might  be  neces- 
sary and  pay  the  income  to  the  beneficiaries  quarterly. — Held,  that,  tes- 
tator not  having  devised  the  remainder  of  the  estate  devised  to  F.  for 
life,  the  legal  title  to  such  third  did  not  pass  to  the  executors  or  trustees, 
but  instead  descended  to  testator's  heirs-at-law,  subject  to  be  divested 
by  the  exercise  of  the  power  by  the  trustees. 

2.  Where,  under  testator's  will,  his  son  took  the  right  to  receive  the 
income  of  one- third  of  the  estate  during  his  life,  also  immediate  legal 
title  to  an  undivided  one-ninth  of  the  estate  because  of  testator's  failure 
to  dispose  of  the  remainder  after  his  life  estate  in  an  undivided  third, 
the  son's  equitable  life  estate  to  the  extent  of  one-third  thereof  merged 
in  the  remainder  to  the  extent  of  one-ninth  thereof  immediately  on  tes- 
tator's death,  and  hence  such  ninth  was  subject  to  execution  by  the  son's 
creditors. 

3.  A  trustee  may  not  assert  a  legal  title  by  adverse  possession  against 
the  cestui  que  trust,  the  trustee's  title  being  that  of  the  cestui  que  trust, 

4.  Where  devisees  held  property  as  tenants  in  common,  one  of  them 
could  not  claim  adversely  against  one  who  claimed  an  interest  in  the 
share  of  one  of  silch  cotenants  purchased  at  an  execution  sale,  under  the 
rule  that  one  cotcnant,  in  the  absence  of  ouster,  cannot  assert  title  by 
adverse  possession  against  another. 


On  exceptions  to  master's  report. 

Mr,  Charles  D,  Thompson  and  Mr.  Edward  Q,  Keasbey,  for 
the  exceptants. 

Mr,  Cecil  II,  MacMahon,  contra. 
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Howell,  V.  C. 

This  suit  is  brought  for  the  partition  of  lands  of  which  George 
D.  Randall  died  seized.  The  master  to  whom  the  cause  was  re- 
ferred was  directed  to  report  upon  the  right,  title  and  interest 
of  Frederick  L.  Bandall,  a  son  of  the  testator,  and  of  William 
McMurtry  and  George  M.  Keasbey,  who  claim  to  have  succeeded 
to  the  interest  of  the  said  Frederick,  in  the  real  estate  sought  to 
be  partitioned.  The  question  involves  a  construction  of  the  will 
of  George  D.  Randall,  and  an  ascertainment  therefrom  of  the 
rights  of  the  litigants.  Mr.  Randall  died  in  1889,  leaving  three 
children,  Lillie  E.,  Frederick  L.  and  Edith.  By  the  third  para- 
graph of  his  will  he  gave  the  income  of  one-third  of  his  estate  to 
his  daughter  Lillie  E.  during  her  life,  and  the  income  of  another 
third  thereof  to  his  son,  Frederick  L.,  during  his  life;  such  in- 
come to  be  paid  to  them  quarterly.  •  The  remaining  third  he 
devised  absolutely  to  his  daughter  Edith  on  her  arriving  at  the 
age  of  twenty-four  years;  but  his  executors  were  directed  to  pay 
her  the  income  thereof  quarterly  until  she  arrived  at  that  age. 

McMurtry  recovered  a  judgment  against  Frederick  L.,  and 
levied  upon  his  interest  in  the  estate  of  his  father  under  the 
will,  sold  the  same  at  sheriff's  sale  and  took  a  deed  therefor,  over 
twenty  years  ago.  He  transferred  an  undivided  quarter  of  the 
interest  which  he  got  under  that  deed  to  Keasbey;  but  neither 
he  nor  Keasbey  was  ever  in  possession.  In  the  present  parti- 
tion suit  the  controversy  is  between  McMurtry's  interest  and 
the  Randall  children  over  wliat  passed  to  McMurtry  by  virtue 
of  the  sherrff's  deed.  It  is  conceded  on  all  hands  that  Frederick 
took  a  life  estate  in  one-third  of  the  income  of  the  residuary 
fund,  and  that  there  is  no  testamentary  disposition  of  the  re- 
mainder of  this  one-third  of  the  residue.  Therefore,  as  to  the 
one-third,  the  income  of  which  is  devised  to  Frederick  during 
his  life,  the  testator  died  intestate. 

Upon  Mr.  Randall's  death  the  legal  title  to  this  one-third 
could  not  be  held  in  abeyance ;  it  either  descended  to  his  lieirs- 
at-law  by  force  of  the  statute  of  descents,  or  it  went,  as 
is  claimed  by  the  Randall  heirs,  to  the  "trustees"  named  in  the 
will,  or  their  successor  in  the  tnist.  By  the  eighth  paragraph 
of  the  will  the  testator  appointed  Gray  and  Duryea  "executors 
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and  trustees"  of  his  will,  and  authorized  them  to  sell  any  or  all 
of  his  real  estate,  or  rent  the  same  whenever  in  their  judgment 
it  would  seem  to  them  most  advantageous  to  his  estate  to  do  so, 
and  to  invest  the  proceeds  thereof,  and  from  the  income  of  said 
investment  to  pay  the  several  legacies  provided  for  in  his  will. 
If  the  title  went  to  the  "trustees,'*  the  judgment  and  execution 
of  McMurtry  never  ])ceame  a  lien  on  the  disputed  share,  cr  any 
part  of  it,  and  he  acquired  nothing  hy  virtue  of  the  sheriff's 
deed.  If,  on  the  other  hand,  it  descended  to  the  heirs-at-law, 
then  the  interest  of  Frederick  in  the  real  estate  in  question  was 
a  life  estate  in  one-third  and  a  fee-simple  in  an  undivided  one- 
ninth,  and  it  was  suhject  to  the  levy. 

It  must  be  conceded  that  there  was  no  express  devise  of  the 
legal  title  of  the  land  to  the  so-called  "trustees;"  neither  do  I 
think  that  there  was  any  transfer  thereof  to  them  by  implica- 
tion. What  the  trustees  got  was  a  mere  power  to  sell  and  to 
lease,  to  which  the  estate  was  subservient  so  long  aS  it  was  neces- 
sary that  it  should  be  so  in  order  to  effectuate  the  purposes  of 
the  will.  I  must,  therefore,  reject  the  insistment  of  the  Randall 
heirs  that  the  title  went,  by  virtue  of  the  devise,  to  Gray  and 
Duryea,  as  trustees.  It  is  well  settled  that  in  such  cases  (where 
there  is  intestacy)  the  real  estate  of  which  the  testator  died 
seized  descends  to  the  heirs-at-law,  subject,  however,  to  be  di- 
vested or  otherwise  varied  by  a  proper  execution  of  the  power. 
Moore s  v.  Moores,  Jfl  N,  J.  Law  {12  Vr,)  4iO;  Fluke  v.  Flnke, 
16  N,  J.  Eq,  (1  C,  E.  Or,)  J^7S;  Romame  v.  Hendrickson,  e^ 
N.  J.  Eq.  (9  C.  E.  Gr.)  2S1;  Todd  v.  Wortnian,  J^S  N.  J.  Eq, 
(18  Stew.)  723;  Bonnell  v.  Bonnell,  h7  N.  J,  Eq.  (S  Dick,) 
5JfO,  There  is  an  earlier  opinion  on  the  same  point  by  Chancel- 
lor Williamson  in  Brearley  v.  Brearley,  9  N.  J,  Eq.  (1  Stock.) 
21,  in  which  the  facts  were  quite  similar  to  those  now  under 
consideration.  There  the  testator  made  provision  for  his  wife 
in  real  and  personal  estate,  and  then  empowered  the  executors 
to  sell  the  residue  thereof  and  to  rent  it  until  sold,  and  gave 
them  directions  about  the  investment  of  the  money,  but  did  not 
devise  the  remainder  in  the  lands.  The  clause  of  the  will  which 
made  this  provision  is  as  follows: 
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"It  is  my  will  and  I  do  hereby  for  that  purpose  authorize  and  em- 
power my  executors  hereinafter  mentioned  to  sell  all  my  estate,  both  real 
and  personal,  excepting  such  parts  thereof  as  are  disposed  of  either  at 
public  or  private  sale,  as  they  may  deem  advisable,  the  said  real  estate 
to  be  rented  at  their  discretion  until  such  time  as  a  fair  price  can  be 
obtained  for  the  same  or  any  part  thereof  ♦  ♦  ♦  And  I  do  further 
devise  and  request  my  said  executors  that  all  the  moneys  arising  from 
the  sales  of  my  real  and  personal  estate,  or  which  shall  come  to  their 
hands  from  any  other  source  or  sources  whatsoever,  shall  be  placed  at 
interest  on  good  freehold  security  at  the  discretion  of  my  executors  until 
such  time  as  the  same  or  any  part  thereof  shall  be  needed  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  this  my  last  will  and 
testament.'* 

It  was  held  under  this  clause  that  the  powers  of  sale  and  of 
lease  were  mere  naked  powers,  and  that  the  title  to  the  land  of 
which  the  testator  died  seized  devolved  by  operation  of  law  upon 
the  heirs-at-law,  but  subject  to  the  powers,  and  that  the  power 
given  to  them  as  to  rents  and  profits  carried  no  interest  in  the 
land.  The  chancellor  says:  "But  here  is  no  devise  of  occupa- 
tion or  of  the  rents  and  profits;  the  power  of  the 'executors  to 
take  the  rents  is  only  by  implication,  *  *  *  as  the  power 
to  rent  implies  the  power  to  collect  the  rents,  the  executors  pos- 
sess the  power  of  collecting;  but  it  will  be  seen  the  interest 
given  them  in  those  rents  and  profits  is  very  far  from  conferring 
upon  them  any  title  to  the  land." 

In  my  opinion,  it  is  very  clear  that  a  naked  power  was  con- 
ferred by  the  will  upon  the  so-called  "trustees ;"  it  may  be  that 
that  power  may  require  that  the  tnistees  should  have  the  man- 
agement of  the  estate  during  the  terms  of  the  life  tenants,  in 
order  that  the  provisions  of  the  will  relating  to  the  income  may 
be  observed.  Or,  perhaps,  we  might  go  further,  and  say  that 
the  so-called  trustees  are  entitled  to  the  actual  possession  of  the 
estate  for  the  purposes  of  the  will.  But  such  power  of  manage- 
ment, of  leasing  and  of  taking  possession,  if  the  argument  may 
go  so  far,  does  not  carry  the  legal  title,  and  I  am  therefore  con- 
strained to  hold  that  an  undivided  one-ninth  in  the  real  estate, 
in  quosfion  descended  to  Frederick  immediately  upon  the  death 
of  his  father,  and  became  amenable  to  the  judgment  and  execu- 
tion of  McMurtry. 

It  is  next  urged  that  the  judgment  and  execution  of  McMurtry 
could  not  be  a  lien  upon  the  right  of  Frederick  to  receive  the 


Digitized  by  VjOOQIC 


506  CASES  m  CHANCERY,  1913. 


Hopping  V.  Gray.  82  Eq. 


income  of  one-third  of  the  estate  during  his  life,  because  that 
was  an  equitable  interest  to  which  a  levy  could  not  attach.  This 
argument  is  met  by  the  exceptants  by  urging  that  upon  the 
death  of  the  testator  there  was  a  merger  of  this  equitable  estate 
into  the  larger  legal  i3state  which  had  devolved  upon  him  by 
reason  of  the  intesl-acy  above  mentioned.  That  such  a  merger 
may  take  place  appears  from  the  authorities  cited  on  the  brief 
of  the  exceptants.  Wills  v.  Cooper,  25  N,  J.  Law  (1  Dutch.) 
137;  Bolles  v.  State  Trust  Co.,  27  N.  J.  Eq,  {12  C.  E.  Gr.) 
308;  Harrison  v.  Moore,  64  Conn.  344.  Chancellor  Kent  evi- 
dently considered  that  estates  of  different  quantities  might 
merge  pro  ianto  (4  Kent  Com.  99)  ;  that  is  to  say,  tiie  equitable 
life  estate  of  Frederick,  to  the  extent  of  one-third  thereof,  will 
merge  in  the  remainder  to  the  extent  of  one-ninth  thereof.  This 
view  operates  to  give  to  Frederick  seizin  of  a  fee-simple  title  in 
one-ninth  of  the  lands  in  question  on  which  the  judgment  and 
execution  of  McMurtry  were  a  lien,  and  by  the  sheriff's  sale  and 
the  sheriff's  deed  such  title  and  interest  were  transferred  to  the 
judgment  creditor. 

The  Randall  devisees  claim  that  inasmuch  as  McMurtry  has 
made  no  attempt  to  take  possession  under  his  sheriff's  deed  for 
a  period  of  over  twenty  years,  the  McMurtry  interest  has  lost 
the  right  of  entry,  and  tliat  the  statute  of  limitations  has  run 
against  him  and  his  assigns.  It  is  not  competent  for  a  trustee 
to  assert  a  legal  title  by  adverse  possession  against  the  cestui  que 
trust;  his  title  is  that  of  the  cestui  que  trust,  and  there  are 
none  of  the  elements  of  adverse  possession  in  the  relation  be- 
tween them;  neither  can  the  Randall  devisees  claim  adversely 
to  McMurtry  and  his  assigns.  One  tenant  in  common  holds  pos- 
session for  all  tenants  in  common,  and  except  under  very  pecu- 
liar circumstances  one  cannot  assert  title  by  adverse  possession 
against  another.  Foulhe  v.  Bond,  41  -^.  '/•  Load  (1£  Vr.)  537. 
I,  therefore,  conclude  that  IMcMurtry  and  his  assigns  are  seized 
in  fee-simple  of  an  undivided  one-ninth  in  the  lands  in  question, 
and  that  there  remains  to  Frederick  L.  the  equitable  right  to 
receive  two-ninths  of  the  net  income  from  the  lands  in  suit.  I 
will  advise  a  decree  in  accordance  with  these  views. 
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Godfrey  M.  Hyams 

V. 

Old  Dominion  Copper  Mining  and  Smelting  Company. 
[Submitted  November  4th,  1913.    Decided  November  25th,  19l3.] 

1.  Evidence  held  to  require  a  finding  that  money  proposed  lb  be  dis- 
tributed by  a  corporation  as  dividends  was  surplus  arising  from  the  cor- 
poration's business,  and  was  subject  to  distribution  as  authorized  by 
Corporation  law  (act  April  21st,  1896,  P,  L,  p.  286  §  50),  as  amended  by 
act  March  28th,  1904  (P.  L.  p.  275). 

2.  Where  a  corporation  has  suflScient  money  or  property  with  which 
to  pay  a  proposed  dividend  without  in  any  manner  or  to  any  extent  im- 
pinging on  its  moneyed  capital,  whether  such  dividend  shall  be  declared 
and  paid  and  the  amount,  time  and  terms,  are  matters  solely  for  the  de- 
termination of  the  directors  acting  within  their  discretion. 

3.  Where  the  declaration  of  a  dividend  by  the  directors  of  a  corpora- 
tion was  a  proper  exercise  of  their  discretion,  it  was  not  material  that 
they  in'  so  doing  were  dominated  by  another  corporation  owning  a  ma- 
jority of  defendant's  stock,  and  that  the  distribution  was  pursuant  to 
an  agreement  between  defendant  stockholders  and  the  stockholders  of 
such  dominating  corporation,  to  which  neither  defendant  corporation  nor 
its  directors  were  parties. 

4.  Where  a  corporation  was  organized  to  hold  the  stock  of  defendant 
and  another  corporation,  and  trust  certificates  were  issued  to  stock- 
holders in  exchange  for  their  shares,  and  an  .agreement  entered  into  be- 
tween the  stockholders  as  a  management  of  the  corporations,  &c,  the 
fact  that  plaintiff,  a  minority  stockholder,  purchased  one  hundred  shares 
in  the  trust  which  he  transferred  on  the  books  of  the  trustees  to  his  own 
name,  and  that  other  shares  stood  in  the  names  of  other  persons  for  him, 
and  that  he  appeared  by  counsel  at  a  meeting  of  stockholders  at  which 
the  doings  of  the  officers  of  the  company  during  the  preceding  years  were 
approved  and  the  report  of  directors  ratified,  did  not  estop  him  from 
objecting  to  the  declaration  of '  a  specified  dividend  by  defendant's  di- 
rectors on  the  ground  that  it  was  an  illegal  misappropriation  of  capital. 

5.  Where,  on  the  filing  of  a  stockholders'  bill  to  restrain  the  declara- 
tion of  a  dividend,  an  order  was  made  restraining  the  directors  of  the 
corporation  from  declaring  the  dividend  pendente  litCy  and,  while  the 
injunction  was  in  force,  a  quorum  of  defendant's  directors  passed  a 
r^olution  directing  the  president  and  treasurer  to  pay  a  special  dividend 
from  the  fund  in  question  as  soon  as  counsel  advised  that  the  same  could 
be  done  or  an  injunction  restraining  the  same  removed,  such  resolution 
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constituted  a  direct  contempt  which  precluded  defendant  from  obtain- 
ing a  decree  dismissing  the  bill  to  which  it  would  otherwise  have  been 
entitled  until  the  resolution  had  been  rescinded. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

The  facts  presented  in  this  case  are  substantially  the  same  as 
those  dealt  with  by  Vice-Chancellor  Stevenson  in  the  case  t»f 
Pierre  v.  Old  Dominion  Copper  Mining  and  Smelting  Co.,  67 
N.  J.  Eq,  (1  Robb,)  399.  The  Old  Dominion  Copper  Mining 
and  Smelting  Company,  the  defendant  in  this  suit,  was  organized 
under  the  laws  of  this  state  on  July  8th,  1895.  Its  original 
authorized  capital  stock  was  $3,750,000.  This  was  afterwards 
increased  to  $5,000,000,  of  which  shares  of  the  aggregate  par 
value  of  $4,050,000  were  issued  and  outstanding  at  the  time  of 
the  filing  of  the  bill.  The  original  issue  of  stock  was  made  for 
the  purpose  of  purchasing  a  mining  property  in  Arizona,  which 
the  company  now  owns.  The  transaction  was  promoted  by  Albert 
S.  Bigelow  and  Leonard  Lewisohn,  who,  as  was  alleged,  made  a 
secret  profit  in  the  promotion  sclieme  wliich  made  them  liable 
to  the  company  for  either  a  large  block  of  stock  or  a  large  amount 
of  illegal  profits  and  damages  received  bv  them  in  the  course  of 
the  promotion  transactions. 

The  control  of  the  company  appears  at  that  time  to  have  l)een 
in  Bigelow  and  his  friends. 

In  190?,  the  control  of  the  company  became  vested  in  the  per- 
sons who  controlled  its  affairs  at  the  time  of  the  filing  of  the  bill 
herein ;  on  October  7th,  1902,  the  defendant  corporation  insti- 
tuted two  suits  in  equity  in  the  supreme  court  of  the  State  of 
Massachusetts  against  the  said  Bigelow,  the  first  for  an  account- 
ing for  one  hundred  thousand  shares  of  the  capital  of  the  defend- 
ant company  received  by  him  as  undisclosed  promoter's  profits 
on  the  sale  of  the  said  mining  properties  to  the  defendant,  with 
an  alternative  prayer  for  damages  by  reason  thereof,  and  the 
second  to  obtain  a  rescission  of  a  sale  made  by  Bigelow  and 
Lewisohn  of  what  was  denominated  as  outside  properti<*«,  to- 
gether with  a  return  to  the  defendant  of  thirty  thousand  shares 
of  its  capital  stock  issued  therefor,  with  a  like  alternative  prayer 
for  damages  suffered  by  the  company  thereby. 
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Similar  suits  were  instituted  against  Lewisohn  in  the  Federal 
jurisdiction.  Demurrers  to  the  Lewisohn  suits  were  allowed  and 
the  allowance  sustained  on  appeal  and  the  bills  dismissed.  148 
Fed.  Rep.  1020. 

Such  proceedings  were  afterwards  had  in  the  Bigelow  suits 
that  final  decrees  were  entered  therein  against  him  as  follows: 
In  the  first  suit  there  was  a  decree  against  him  for  $480,000, 
with  interest  from  September  18th,  1895,  amounting  at  the  date 
of  tlie  decree  to  $83<J,160,  with  costs;  and  in  the  second  suit  for 
$700,000,  with  interest  from  September  18th,  1895,  aggregating 
$1,213,566.67,  besides  costs.  These  decrees  were  affirmed  by  the 
supreme  court  of  Massachusetts,  on  appeal  {203  Mass.  159) ,  and 
a  further  appeal  to  the  supreme  court  of  the  United  States  was 
dismissed  upon  the  ground  that  no  federal  question  was  fouud  in 
the  case.  225  U.  S.  111.  From  time  to  time  payments  have 
been  made  on  account  of  these  decrees,  which  payments  aggre- 
gated, on  August  26th,  1913,  $1,933,565.60.  This  fund  is  in- 
vested partly  in  securities  and  partly  in  the  form  of  loans. 

In  October,  1903,  a  plan  was  formulated  by  the  persons  who 
had  control  of  the  defendant  corj)oration,  to  purchase  a  mining 
property  in  Arizona  known  as  the  United  Globe  Mines,  and  to 
consolidate  it  with  the  defendant  corporation  as  provided  in  ex- 
hibits A  (page  379),  B  (page  379)  and  C  (page  382).  This  plan 
was  enjoined  by  this  court  on  January  12th,  1904,  in  a  suit 
known  as  the  Elliott  suit.  Beyond  the  fact  that  there  was  such 
a  plan  and  such  a  litigation  T  find  nothing  in  the  circumstances 
that  throws  any  light  upon  the  present  controversy.    ' 

This  litigation  arises  out  of  circumstances  which  begin 
with  an  agreement  dated  December  30th,  1903,  made  between 
stockholders  of  the  defendant  corporation,  stockholders  of 
the  United  Globe  Mines  and  F.  S.  Moseley  &  Company,  of 
Boston,  the  assenting  stockholders  evidencing  their  assent  by 
signing  their  names  to  the  agreement.  The  agieement  provided 
that  the  Old  Dominion  stockholders  should  cause  a  corporation 
to  be  organized  under  tlie  laws  of  the  State  of  Maine  with  a  capi- 
tal stock  of  three  hundred  and  fifty  thousand  shares  of  the  par 
value  of  $25  each,  making  a  capital  stock  of  $8,750,000,  and  au- 
thorized F.  S.  Moseley  &  Company  to  exchange  stock  of  the 
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assenting  stockholders  in  the  Old  Dominion  company  for  stock 
in  the  Maine  company  on  the  basis  .of  share  for  share,  provided 
that  such  exchange  should  not  be  made  unless  two-thirds  in  in- 
terest of  all  the  outstanding  stockholders  of  the  Old  Dominion 
company  should  assent  thereto,  and  so  exchange  their  stock;, 
nor  unless  the  whole  stock  of  the  United  Globe  Mines  and  $350,- 
000  in  cash  should  also  be  acquired  prior  thereto  or  simultane- 
ously therewith  by  the  Maine  company.  The  Globe  stockholders 
authorized  Moseley  &  Company  to  purchase  for  their  account  one 
hundred  and  thirty-eight  thousand  shares  of  the  Maine  company 
stock,  and  agreed  to  pay  therefor  by  the  deliver}''  to  Moseley  & 
Company  of  the  whole  of  the  outstanding  stock  of  the  Globe 
company  and  the  sum  of  $350,000  in  cash.  This  agreement  was 
assented  to  by  all  the  stockholders  of  the  United  Globe  Mines 
and  by  over  two-thirds  of  the  stockholders  of  the  defendant  cor- 
poration, the  result  being  that  the  Maine  corporation,  whose 
creation  is  provided  for  in  the  agreement,  is  now  the  owner  of  all 
the  shares  of  the  United  Globe  corporation  and  of  one  hundred 
and  fifty-five  thousand  two  hundred  and  forty-five  shares  of  the 
defendant  corporation,  lf:aving  outstanding,  and  in  the  hands  of 
private  stockholders,  six  thousand  seven  hundred  and  fifty-five 
shares,  of  which  the  complainant  owns  three  thousand  and  fifty- 
six  shares,  purchased  by  him  in  October,  1908,  or  over  one-half 
of  the  shares  which  did  not  assent.  The  shares  of  the  defendant, 
which  belong  to  the  Maine  corporation,  stand  on  the  defendant's 
books  in  tlie  names  of  Charles  S.  Smith  and  D.  Blakeley  Hoar, 
as  trustees,  and  any  dividends  which  might  be  declared  by  the 
defendant  on  the  shares  held  by  the  said  trustees  would  be  pay- 
able to  them.  This  trust  is  evidemted  by  certain  agreements — 
exhibit  G  (page  398),  exhibit  TI  (page  403),  exhibit  I  (pa^e 
407). 

The  trustees  have  issued  certificates  signed  by  themselves  by 
which  they  certify  that  tlie  holder  thereof  is  entitled  to 

shares  in  the  trust  known  as  the 
01(1  Dominion  Trust,  created  by  tlie  agreements  just  mentioned, 
wh.ieh  trust  certificates  are  transferable  only  in  writing  on  the 
hooks  of  the  tnistces  by  the  shareholder  in  person,  or  by  his 
authorized  attorney,  and  upon  the  surrender  of  the  certificate 
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therefor.  The  complainant,  Hyams,  is  the  holder  and  owner  of 
one  of  these  certificates  for  one  hundred  shares  in  the  Old  Do- 
minion Trust.    It  is  dated  November  2d,  1907. 

The  agreement  of  December  30th,  1903,  provides  in  a  general 
way  for  the  division  of  the  properties  of  the  United  Globe  com- 
pany, and  the  defendant,  for  the  purposes  of  the  agreement,  into 
two  classes  by  paragraphs  4,  5  and  6  thereof,  and  for  the  division 
pro  rata  among  the  stockholders  of  the  respective  companies  of 
such  x)f  the  assets  as  were  intended  to  be  segregated  by  that  agree- 
ment, and  the  agreement  provides  that  the  Maine  company  shall 
make  provision  therefor  by  by-laws  or  agreements,  or  both,  and 
that  so  far  as  relates  to  the  Old  Dominion  interest,  it  shall  pro- 
vide that  the  net  proceeds  of  such  assets  shall  be  taken  to  be  the 
surplus  from  the  proceeds  of  such  assets  remaining  after  deduct^ 
ing  therefrom  all  debts  and  liquidated  claims  of  the  Old  Do- 
minion company  incurred  prior  to  January  1st,  1904,  otherwise 
than  for  construction,  and  which  exceed  $25,000  in  amount,  and 
deducting  also  the  amount  required  for  the  payment  of  coimsel 
fees  and  incidental  expenses  of  the  Old  Dominion  interest. 

The  next  step  in  the  transaction  was  the  organization  of  the 
Maine  corporation  on  January  15tli,  1904,  and  the  adoption  by 
it  on  that  day  of  a  by-law,  whereby *it  agreed  to  cause  the  de- 
fendant to  carry  out  the  terms  of  ihe  agreement  of  December 
30th,  1903 ;  and  a  few  days  later,  on  Januar}'  21st,  1904,  the  de- 
fendant adopted  a  resolution,  a  copy  of  which  is  found  in  the  bill 
of  complaint.  (Record,  page  6.)  it  is  conceded  that  by  that 
resolution  the  Bigclow  money,  together  with  the  other  items 
mentioned  therein,  were  held  as  a  separate  fund,  apart  from 
other  moneys  and  property  of  tlie  corporation. 

The  defendant  company  now  proposes  to  pay  a  dividend  of  $10 
per  share  out  of  the  assets  which  were  segregated  by  the  resolu- 
tion of  January  21st,  1904.  The  complainant,  as  a  stockholder, 
will  receive  his  proportionate  share  of  the  fund  so  to  he  divided. 
The  fund  includes  the  moneys  received  on  account  of  the  decrees 
against  Bigelow. 

On  October  12th,  1912,  the  present  bill  was  filed.  It  prays 
that  the  defendant  and  its  officers  and  direc?tors  may  be  enjoined 
from  declaring  as  a  dividend  the  whole  or  any  portion  of  the 
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money  received  by  it  from  the  Bigelow  decrees,  and  from  recog- 
nizing in  any  way  or  doing  any  act  in  furtherance  of  the  agree- 
ments thereto  annexed  and  designated  as  schedules  D,  6,  H 
and  I.  These  are  the  agreements  to  which  specific  reference  has 
already  been  made,  ^o  attempt  was  made  to  declare  such  a 
dividend  until  June  3d,  1913.  On  that  day  the  board  of  di- 
rectors passed  the  following  resolution : 

**70.  Voted  that  the  president  and  treasurer  be  and  they  hereby  are 
authorized  to  pay  a  special  dividend  from  the  special  fund  of  ten  dollars 
per  share,  as  soon  as  counsel  advises  that  the  same  can  be  paid,  or  the 
injunction  restraining  payment  of  same  is  removed." 

The  directors  of  the  defendant  corporation  and  of  the  Maine 
corporation  at  the  time  of  the  filing  of  the  bill  herein  were  each 
seven  in  number.  Three  of  them — C.  S.  Smith,  Altmiller  and 
J.  W.  Smith — were  directors  of  both  corporations. 

Mr,  Edward  M,  Colie,  for  the  complainant. 

Mr.  Oilbert  Collvis  and  Mr.  Edward  F.  McClennon  (of  the 
Massachusetts  bar),  for  the  defendant. 

Howell,  V.  C. 

It  is  now  proposed  by  the  defendant  and  its  directors  to  pay  to 
its  stockliolders  a  dividend  of  $10  per  share,  giving  to  each  his 
proper  proportion  thereof,  from  the  funds  which  have  been  called 
the  "segregated,  assets"  of  the  company,  and  which  consist  very 
largely  of  the  moneys  recovered  by  the  enforcement  of  the  de- 
crees against  Bigelow.  Such  a  dividend  will  require  the  sum  of 
$1,620,000,  some  $300,000  less  than  the  amount  collected  to  this 
date  upon  the  decrees.  It  is  objected  that  the  Bigelow  money  is 
capital  and  not  surplus,  and  that  to  distribute  it  to  the  stock- 
holders in  the  form  of  dividends  would  be  a  violation  of  section 
30  of  the  Corporation  law  as  amended  in  1904.  P.  L.  190i  p. 
275.  Consequently,  the  first  question  to  be  decided  is  whether 
the  Bigelow  money  belongs  to  and  is  part  of  the  money  capital 
of  the  corporation,  or  whether  taking  an  account  of  all  the  as- 
sets and  liabilities  of  the  corporation  there  remains  a  surplus  out 
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of  which  the  proposed  dividend  may  be  lawfully  declared.  The 
statute  (P.  L,  1901  p,  i346)  now  declares  that  unless  otherwise 
provided  in  the  incorporation  papers  or  in  by-laws  adopted  by  at 
least  a  majority  of  the  stockholders  the  directors  shall,  in  Jan- 
uary of  each  year,  after  reserving  a  working  capital  fixed  by  the 
stockholders,  declare  a  dividend  among  the  stockholders  of  the 
wliole  of  its  accumulated  profits  exceeding  the  amount  so  re- 
served and  pay  the  same  to  such  stockholders  on  demand,  but 
that  the  directors  shall  not  make  dividends  except  from  the  com- 
pany's surplus  or  from  the  net  profits  arising  from  its  business. 
P.  L.  WOJf  p.  275.  Tlierefore,  before  reaching  any  conclusion 
on  the  question  of  the  ability  of  the  corporation  to  pay  dividends 
lawfull}^  we  must  inquire  into  its  assets  and  liabilities  and  ascer- 
tain whether,  after  payment  and  satisfaction  of  all  liabilities, 
taking  into  account  the  liability  to  redeem  the  capital  stock  at 
par  there  still  remains  a  fund  out  of  which  the  proposed  divi- 
dend can  be  paid  without  impairment  of  the  capital,  or  whether 
there  are  net  profits  arising  from  the  business  which  can  be  used 
for  that  purpose,  Ooodnow  v.  American  Writing  Paper  Co.,  73 
N,  J,  Eq.  (3  Buck.)  69S, 

It  appears  that  on  July  31st,  1913,  the  books  of  the  company 
show  total  assets  of  $9,344,639.37,  and  liabilities  of  $4,808,- 
861.33  (including  the  capital  stock  liability),  leaving  a'surplus 
of  $4,535,778.04.     Obviously,  if  these  figures  are  correct,  there 
is  in  the  possession  of  the  company  sufficient  surplus  for  the  pur- 
pose of  the  dividend.    It  was  argued  that  inasmuch  as  the  decrees 
went  against  Bigelow  because   of  the  abstraction  by  him  of 
moneys  claimed  to  belong  to  the  cash  capital  of  the  company, 
the  recovery  when  made  should  have  been  credited  to  capital  ac- 
count for  the  purpose  of  restoring  the  capital  which  had  been 
depleted  by  his  act  in  the  promotion  scheme.    But,  on  the  other 
hand,  it  now  appears  when  the  Bigelow  recovery  is  included  that 
the  company  has  suflBcient  assets  over  all  its  liabilities  to  make 
good  its  capital,  which  has  been  accumulated  from  its  current  net 
profits,  and  that  consequently  the  Bigelow  money  is  not  needed 
for  the  purpose  of  meeting  any  impairment  of  the  money  capital. 
It,  therefore,  belongs  to  that  portion  of  the  confpany's  funds 
which  is  denominated  surplus.    It  was  originally  carried  on  the 
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books  of  the  company  in  an  account  entitled  "Old  Dominion 
Special  Account/'  and  it  was  'subsequently  entered  in  the  ledger 
under  the  name  "Special  Fund  Account."  Later  on,  and  after 
the  bringing  of  this  suit,  it  was  transferred  to  an  account  which 
was  called  "Keserve  Account  for  the  Payment  of  Dividends." 
But  it  makes  no  difference  whether  it  is  carried  as  surplus  or  as 
segi-egated  assets  or  in  a  special  fund  account  or  otherwise.  It  is 
n^oney  which  belongs  to  the  corporation  and  is  under  the  control 
of  its  directors,  and  it  is  subject  to  distribution  among  the  stock- 
holders if  the  directors  see  fit  to  make  distribution  of  it.  Basseit 
V.  United  States  Cast  Iron  Pipe  and  Foiindn/  Co.,  7-4  N.  J.  Eq. 
(4  Bucli.)  668;  alfinncd  on  apppal,  75  N.  J.  Eq.  (5  Burh.) 
5S9. 

The  only  items  in  the  defendant's  statement  of  assets  and  lia- 
bilities as  of  July  31st,  1013.  which  are  subject  to  criticism,  are 
the  items  relating  to  mines  and  mining  claims,  and  new  plant, 
and  construction.  Mines  and  mining  claims  belonging  to  the 
company  are  carried  on  the  books  at  $3,414,856.81.  This  ap- 
pears, from  the  testimony,  to  be  a  careful  and  conservative  state- 
ment of  the  values  of  those  items.  As  testified  to  by  the  presi- 
dent of  the  company  their  value  is  from  four  to  five  million 
dollars,  exclusive  of  any  of  the  plant  improvements.  The  com- 
plainant, who  is  a  mining  engineer  of  large  experience,  and  who 
was  the  man  that  was  depended  upon  at  the  time  of  the  original 
purchase  to  advise  the  officers  and  directors  as  to  the  develop- 
ment of  the  mine,  and  who  has  a  perfect  knowledge  of  the  mines 
and  mining  claims,  was  asked  whether,  in  his  opinion,  the  presi- 
dent's valuation  was  high  or  low.  His  answer  was  that  it  was 
low.  I  think  that  I  must  assume  from  these  statements  that  the 
real  value  of  the  mine  and  mining  claims  exceeds  the  sum  at 
which  they  are  carried  on  the  company^s  books  by  a  large  amount. 

Tlie  other  item,  which  is  called  new  plant  and  construction, 
and  aggregates  $3,013,754.37,  was  largely  discussed  by  counsel 
on  the  argument,  it  represents  moneys  expended  on  the  con- 
struction and  erection  of  the  operating  plant  and  machinery,  and 
so  far  as  I  can  see,  it  represents  actual  expenditures  and  actual 
values.  It  caTmot  be  said  that  the  operating  plant  of  a  mine  has 
little  or  no  value  simply  because  it  is  used  as  a  factor  in  the  de- 
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velopment  and  working  of  a  wasting  property.  It,  or  its  equiva- 
lent, is  necessary  to  the  operation  of  the  mine,  and  its  valuation 
for  that  purpose  must  be  left  to  the  honest  judgment  of  the 
board  of  directors.  N"o  case  of  fraud  in  the  valuation  of  this  ^ 
item  is  shown,  and  a  mere  mistake  of  judgment,  if  honestly  ar- 
rived at,  must  stand  as  the  final  act  of  the  directorate. 

The  total  surplus  of  $4,535,778.04  is  carried  on  the  books  of 
the  company  in  four  items : 

Reserve  against  special  fund $1,956,483.08 

Plant  renewals 759,344.37 

Mine  renewals 867,073.91 

Profit  and  loss 952,846.68 

Total   $4,535,778.04 

If  these  figures  are  correct  there  can  be  no  doubt  but  that  the 
company,  after  providing  for  all  its  liabilities  upon  a  full  adjust- 
ment of  all  its  affairs,  including  a  proper  charge  for  deprecia- 
tion and  renewals,  has  sufficient  money  or  property  with  which 
to  pay  the  proposed  dividend  without  in  any  way  or  to  any  extent 
impinging  upon  the  fund  known  as  the  company's  money  capital. 
Having  reached  this  conclusion,  it  is  hardly  necessary  to  say  that 
the  question  of  the  declaration  of  a  dividend  and  its  amount, 
time  and  terms  of  payment,  are  entirely  within  the  honest  discre- 
tion of  the  board  of  directors.  Murray  v.  Seattle  Manufacturing 
Co,,  79  N.  J.  Eq.  {9  Buch.)  60^;  Blanchard  v.  Prudential  In- 
suran^e  Co.,  80  N.  J.  Eq.  {10  Buch.)  209. 

The  next  objections  relate  principally  to  the  situation  in  which 
the  directors  of  the  defendant  company  find  themselves.  It  is 
urged  that  in  declaring  the  dividend  in  question  the  directors 
are  acting  under  the  compulsion  of  an  agreement  made  between 
the  defendant's  stockholders  and  the  stockholders  of  the  United 
Globe  Mines,  and  the  agreements  supplemental  thereto,  and  that 
the  presence  of  three  common  directors  of  itself  is  sufficient  to 
render  invalid  any  act  in  which  the  two  companies  may  be  inter- 
ested. It  will  be  remembered  that  the  defendant  corporation  is 
not  a  party  to  any  of  the  agreements  complained  of.  Neither 
have  its  directors  or  officers  in  the  remotest  way  become  parties 
to  it.    The  Maine  corporation,  by  reason  of  its  large  holdings  of 
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the  stock  of  the  defendant  company,  undoubtedly  dictates  the 
pei-sonnel  of  the  defendant's  directorate,  and  when  it  agreed  that 
it  would  compel  the  performance  of  the  agreements  in  question 
by  the  defendant,  who  was  not  a  party  to  them,  it  did,  so  far  as 
1  can  see,  merely  what  it  had  a  right  to  do  as  the  predominant 
holder  of  the  defendant  company's  stock.  The  point  of  these 
last-mentioned  objections  seems  to  have  been  considered  by  Vice- 
Chancellor  Stevenson  in  his  opinion  in  Pierce  v.  Old  Dominion 
Co.,  67  N.  J.  Eq.  {1  Roll.)  496;  and  in  view  of  the  expression 
of  the  court  of  errors  and  appeals  in  that  case  {74  N.  J.  Eq.  (i 
Buck.)  -}550),  it  may  well  be  argued  that  the  reasoning  of  tlie 
vice-chancellor  on  the  injunction  motion  was  approved  by  the 
appellate  court.  This  view  appears  to  me  not  only  to  be  rea- 
sonable, but,  under  the  circumstances,  the  only  view  that  could 
be  taken  of  the  situation.  The  argument  of  the  complainant  is 
tliat  on  account  of  the  circumstances  in  which  the  directors  of 
the  defendant  are,  it  is  impossible  that  there  should  be  any 
relations  between  the  companies  at  all.  The  other  view  is  that 
so  long  as  the  defendant's  directors  confine  themselves  to  lawful 
acts,  this  court  will  not  interfere  in  an  honest  exercise  of  their 
discretion.  The  fact  that  the  Maine  corporation  holds  nearly 
all  the  stock  of  the  defendant  corporation  casts  upon  it  the  duty 
of  seeing  to  it  that  the  affairs  of  the  defendant  company  are 
properly  and  fairly  and  lionestly  managed  with  respect  to  the 
rights  of  all  the  defendant  shareholders.  This  appears  to  me 
to  have  been  accomplislied.  The  complainant  who  now  objects 
to  the  declaration  of  a  dividend  is  being  treated  in  the  same 
manner  in  which  the  other  stockholders  are  being  treated,  and 
he  must  and  will  receive  his  pro  rata  share  of  the  moneys  to  be 
divided,  without  discrimination  or  distinction. 

Finally,  it  is  argued  on  behalf  of  the  defendant  that  the  com- 
plainant is  estopped  from  questioning  the  validity  of  the  pro- 
posed action,  for  the  reason  that  he  ratified  everjrthing  that  had 
been  done,  with  full  knowledge  of  all  the  details  thereof  by  the 
purchase  of  one  hundred  shares  in  the  Old  Dominion  Trust 
which  he  had  transferred  on  the  books  of  the  trustees  to  his  own 
name,  and  besides  other  shares  which  stand  in  the  names  of  other 
persons  for  him.    I  do  not  think  that  this  is  an  acquiescence  in 
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the  scheme  of  sufficient  force  and  cogency  to  operate  as  an  es- 
toppel. Neither  do  I  think  that  his  motives  in  making  these 
purchases  can  be  inquired  into  as  the  case  now  stands.  Hodge  v. 
United  Steel  Corporation,  64  N.  J.  Eq.  {19  Dick.)  111.  Neither 
do  I  think  that  his  appearance  at  the  meeting  of  April  6th,  1910, 
by  his  counsel,  Mr.  Tyler,  can  be  so  construed,  or  that  the  vote 
by  the  stockholders  on  that  day,  approving  all  the  doings  of  the 
officers  of  the  company  during  the  preceding  year,  and  accepting 
the  report  of  the  directors  containing  the  report  of  the  treas- 
urer, can  be  held  to  be  a  ratification  of  all  the  company^s  acts. 
It  is  likewise  urged  that  an  estoppel  grows  out  of  the  fact  that 
the  complainant  holds  four  himdred  shares  of  the  defendant  com- 
pany's stock,  two  hundred  of  which  were  once  owned  by  Mr. 
Smith,  both  of  whom  were  concluded  by  the  decision  in  the 
Pierce  suit,  or  actively  assented  to  all  the  matters  concerning 
which  the  complainant  now  complains.  It  may  be  true  that  the 
predecessors  in  title  of  these  four  hundred  shaies  of  stock  have 
acquiesced  in  the  policy  of  which  the  complainant  now  com- 
plains, but  his  remaining  shares  are  not  subject  to  the  same 
disability,  and  I  think  it  quite  clear  that  he  may  sue  with  re- 
spect to  his  rights  in  them. 

There  is  an  incidental  matter  mentioned  lastly,  but  of  the  first 
importance.  Upon  the  filing  of  the  bill  in  this  cause  on  October 
10th,  1912,  an  order  was  made  which  is  still  in  force  by  which 
the  defendant  and  its  directors  were  restrained  from  declaring 
as  a  dividend  to  the  defendant's  stockholders  the  whole  or  any 
part  of  the  moneys  received  by  reason  of  the  decrees  against 
Bigelow.  While  this  injunction  was  in  force,  and  on  June  3d, 
1913,  a  quorum  of  the  directors  of  the  defendant  passed  the 
resolution  above  recited.  This  action  of  the  directors  seems  to 
me  to  be  a  violation  of  the  terms  of  the  injunction,  and  suffi- 
cient to  charge  the  defendant  with  process  of  contempt.  T  shall 
not  assume  that  the  contumacy  was  either  wanton  or  intended  as 
a  manifestation  of  contempt.  It  is  a  technical  violation  of  the 
injunction,  however,  and  the  court  will  not  entertain  any  motion 
for  a  final  decree  on  behalf  of  the  defendant  until  this  resolution 
shall  have  been  rescinded. 
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Carrie  S.  Beam 

V. 

Paterson  Safe  Deposit  and  Trust  Company  et  al. 

[Submitted  November  12tb,  1913.     Decided  December  6th,  1913.] 

1.  The  burden  of  proof  of  the  "exercise  of  good  faith  and  reasonable 
discretion,""  within  the  meaning  of  the  statute  with  respect  to  a  trustee 
in  continuing  investments  made  by  a  decedent  in  his  lifetime  (P.  L,  1899 
p.  236),  is  cast  upon  the  trustee,  under  the  peculiar  facts  in  this  case. 

2.  In  a  suit  against  a  trustee  (a  trust  company)  for  an  accounting 
with  respect  to  losses  occasioned  to  a  trust  fund  in  the  continuing  such 
investments  made  by  a  testatrix  in  her  lifetime,  and  where  it  appeared 
that  the  trustee,  instead  of  insisting  upon  cash,  accepted  from  the 
executors  the  securities  in  question,  which  then  were  considered  by 
investors  generally  to  be  of  the  first  quality,  and  about  a  year  after 
the  beginning  of  the  trust  the  market  values  of  such  securities  began 
to  depreciate,  and  so  continued  thereafter  to  depreciate,  until  the  com- 
mencement of  this  suit,  evidence  examined,  and  held  that  the  trustee 
had  not  sustained  the  burden  of  proof  cast  upon  it  by  the  statute 
respecting  the  exercise  of  a  "reasonable  discretion,"  although  there  is  no 
lack  of  the  exercise  of  "good  faith." 

3.  There  are  probably  no  securities  in  which  people  invest  their  money 
which  can  be  said  to  be  safe  at  all  events  and  under  all  circumstances. 
There  is  always  some  element  of  chance  which  time  may  develop.  When, 
however,  a  security  comes  within  the  region  of  doubt  it  is  the  part  of 
prudence  and  discretion  to  eliminate  it  from  a  trust  fund  at  the  earliest 
possible  moment,  and  defendant  trustee  having  neglected  to  do  so,  in  this 
case,  is  liable  to  the  complainant  upon  this  ground. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Mr.  Pierre  F.  Cooh,  for  the  complainant. 

Messrs.  Griggs  &  Harding,  for  the  defendants. 

Howell,  V.  C. 

The  claim  of  the  complainant  in  this  case,  and  the  facts  ui>on 
which  she  relies,  are  fully  stated  in  the  opinion  of  Vice-Chan- 
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cellor  Stevenson  on  the  motion  to  strike  out/the  ^ill  of  com- 
plaint herein.  Beam  v.  Paterson  Safe  Deposit  Co.,  81  N.  J.  Eg. 
(11  BttcL)  88,  and  in  the  same  matter  on  appeal,  81  2\\  J,  Eq. 
{11  Buck,)  196,  It  was  held  by  the  court  of  errors  and  appeals 
on  the  allegations  of  the  bill  that  the  fact  that  securities  which 
had  come  to  the  hands  of  a  trustee,  and  which  had  steadily  de- 
preciated in  value  from  the  beginning  of  the  trust  until  the 
shrinkage  amounted  to  nine-tenths  of  the  value,  made  a  prima 
facie  case  of  lack  of  good  faith,  or  a  failure  to  exercise  reasonable 
discretion  on  the  part  of  tlie  trustees,  and  that  such  a  dealing 
with  the  trust  funds  called  for  an  explanation  by  the  trustees  of 
their  action  in  holding  on  to  securities  which  were  steadily  de- 
clining imtil  they  had  shrunk  to  one-tenth  of  the  value  which 
they  had  at  the  time  they  became  part  of  the  trust  estate.  The 
burden  of  proof  of  the  "exercise  of  good  faith  and  reasonable 
discretion,"  to  use  the  words  of  the  statute  (P.  L,  1899  p,  236) 
is  thus  thrown  upon  the  trustee,  and  the  only  question  now  be- 
fore the  court  is  whether  the  trustee  has  met  that  burden.  I 
am  constrained  to  reach  the  conclusion  that  it  has  not.  It  ap- 
pears that  the  securities  in  question  were  investments  made  by 
the  testatrix  in  her  lifetime,  and  that  when  the  time  came  for 
the  executors  to  transfer  the  fund  in  question  to  the  trustee,  the 
trustee,  instead  of  insisting  upon  cash,  accepted  the  securities  in 
question  without  objection.  This  was  in  1905.  The  securities 
at  that  time  were  considered  by  investors  generally  to  be  of  the 
first  quality.  The  market  values  began  to  depreciate  about  a 
year  after  the  begini\ing  of  the  trust,  and  continued  thereafter 
to  depreciate  until  the  present  time.  The  trustee  watched  the 
decline  in  value,  consulted  with  investors  in  relation  thereto, 
discussed  the  matter  at  meetings  of  its  finance  committee,  pro- 
cured the  appointment  of  its  president  and  a  member  of  its 
finance  committee  as  directors  of  one  of  the  companies  which 
issued  some  of  the  securities,  and  otherwise  kept  in  view  the  de- 
clining values.  It  owned  and  held  as  an  investment  some  of  the 
same  securities  which  it  held  in  trust  for  the  complainant,  so 
that  its  treatment  of  the  trust  fund  was  the  same  as  was  ac- 
corded by  it  to  its  own  property.    It  appears  to  have  done  (;very- 
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thing  that  it  could  have  done  in  the  way  of  informing  itself  of 
the  disasters  which  finally  overtook  and  wrecked  the  securities, 
but  failed  to  perceive  the  inevitable  outcome  which  now  appears 
to  be  80  plain. 

I  therefore  think  that,  as  a  matter  of  fact,  there  was  no  lack 
of  good  faith  on  the  part  of  tlie  trustee,  nor  do  I  find  any 
affirmative  averment  which,  can  be  construed  into  such  a  charge. 
That  leaves  open  the  question  of  the  exercise  by  it  of  a  reason- 
able discretion  in  holding  on  to  the  securities  after  they  had 
begun  to  decline.  On  this  question  the  judgment  must  be  for 
the  complainant.  It  must  have  sufficiently  appeared  to  the  trus- 
tee from  the  early  part  of  1906  forward  that  the  securities  held 
by  it  were  doubtful  in  character,  else  there  would  have  been  no 
need  of  the  exercise  of  the  great  watchfulness  and  anxiety  testi- 
fied to  on  the  part  of  tlie  defendant.  There  are  probably  no  se- 
curities in  which  people  invest  their  money  which  can  be  said  to 
be  safe  at  all  events  and  under  all  circumstances.  There  is  al- 
ways some  element  of  chance  which  time  may  develop.  When, 
however,  a  security  comes  within  the  region  of  doubt,  in  my 
opinion,  it  would  be  the  part  of  prudence  and  discretion  to 
eliminate  it  from  a  trust  fund  at  the  earliest  possible  moment. 
That  the  trustee  neglected  to  do.  It  is  upon  this  ground  that  I 
deem  the  defendant  to  be  liable  to  the  complainant. 

For  the  purpose  of  ascertaining  the  amount  with  which  the 
defendant  should  be  charged,  it  will  be  necessary  to  fix  the  date 
at  or  about  the  time  of  which  the  securities  should  have  been 
sold.  As  nearly  as  I  can  get  at  it  there  was  sufficient  decline  by 
August  1st,  1906,  to  inform  the  trustee  that  a  doubt  about  their 
value  existed.  Without  having  heard  argument  on  this  point, 
this  date  seems  to  me  to  be  approximately  correct.  However, 
the  point  will  be  left  open,  and  may  be  discussed  at  the  time  of 
settling  the  decree. 
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The   Morristown"  Trust   Company,   executor,   &e.. 


The  Mayor  and  Board  of  Aldermen  of  the  Town  of 
Morristown"  et  al. 

[Decided  December  20th,  1913.]  ' 

1.  A  bequest  appropriated  for  the  erection  of  a  bronze  and  granite  base 
for  the  flag  staff  in  the  Morristown  park  when  the  proper  consent  shall 
have  been  obtained  for  the  erection  of  the  same  from  the  trustees  of  the 
park  and  from  the  municipal  authorities  of  Morristown,  the  same  to  bear 
an  inscription  that  it  was  erected  in  memory  of  the  testator's  father, 
must  fail  and  fall  into  the  residuary  estate  because  it  does  not  come 
within  any  of  the  definitions  of  charitable  uses,  nor  is  it  in  any  sense  a 
devotion  of  the  money  therein  mentioned  to  charitable  purposes.  It  is 
a  mere  private  trust,  and  is  violative  of  the  rule  against  perpetuities. 

2.  Trusts  for  charitable  uses  defined. 

3.  The  impossibility  of  procuring  the  consent  of  the  trustees  of  the 
Morristown  green  or  park,  and  of  the  municipality,  to  the  erection  of 
the  structure  provided  for  in  this  bequest  is  another  reason  why  such 
bequest  must  fail,  the  consent  of  the  trustees  being  made  one  of  the  con- 
ditions upon  which  the  validity  of  the  bequest  depends,  without  which 
the  physical  construction  could  not  be  carried  on.  ^ 

4.  Another  legacy  under  the  same  will  to  the  Society  for  Providing 
Medical  Attendance  to  the  Worthy  Poor  of  the  Township  of  Morris  must 
likewise  fail  and  fall  into  the  residuary  estate,  it  appearing  that  there 
was  a  voluntary  association  of  the  residents  of  Morristown  and  vicinity 
called  by  the  name  of  the  intended  legatee,  which  existed  from  January 
14th,  1889,  until  January  9th,  1911,  when  it  disbanded  and  thereby 
became  dissolved ;  the  dissolution  occurred  after  the  testator's  will  was 
executed  and  after  his  death,  but  without  any  attempt  to  collect  this 
legacy. 

5.  There  is  a  distinction  well  settled  by  the  authorities  between  the 
class  of  cases  in  which  there  is  a  gift  of  charity  generally,  indicative  of 
a  general  charitable  purpose,  and  pointing  out  the  mode  of  carrying  it 
into  effect,  and  another  class  of  cases  which  the  testator  shows  an 
intention,  not  of  general  charity,  but  to  give  to  some  particular  insti- 
tution, and  then  if  it  fails  because  there  is  no  such  institution  the  gift 
does  not  go  to  charity  generally,  and  this  last  bequest  is  not  a  bequest 
to  charity  generally,  but  as  one  to  the  particular  legatee,  which  termi- 
nated its  own  existence  within  a  year  after  the  testator's  death  and  be- 
fore the  legacy  became  due  and  payable  according  to  law. 
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On  final  hearing  on  bill  and  answers. 
Mr.  Willard  W.  Cutler,  for  the  complainant. 
Mr.  Stephen  IL  Little,  for  the  residuary  legatees. 
Mr.  Carl  V.  Vogt,  for  the  town  of  Morristown. 

Howell^  V.  C. 

The  two  legacies  in  question,  under  the  will  of  Augustus  L. 
Eevere,  must  fail,  and  the  amounts  thereof  must  revert  to  the 
residuary  fund.  The  first  legacy  appropriates  $5,000  for  the 
erection  of  a  bronze  and  gi*anite  base  for  the  flag  staff  in  the 
Morristown  park  when  the  proper  consent  shall  have  been  ob- 
tained for  the  erection  of  the  same  from  the  trustees  of  the  park 
and  from  the  municipal  authorities  of  Morristown;  the  same 
to  bear  an  inscription  that  it  was  erected  in  memory  of  tlie  tes- 
tator^s  father.  This  bequest  must  fail  because  it  does  not  come 
within  any  of  the  definitions  of  charitable  uses,  nor  is  it  in  any 
sense  a  devotion  of  tlie  money  therein  mentioned  to  charitable 
purposes.  It  is  a  mere  private  trust,  and  is  violative  of  the  rule 
against  perpetuities.  Mr.  Justice  Gray,  of  the  Massachusetts 
supreme  court,  in  Jackson  v.  Phillips,  96  Mass.  &39,  defines  a 
charity  as  follows:  "A  charity  in  its  legal  sense  may  be  more 
fully  defined  as  a  gift  to  be  applied  consistently  with  existing 
laws  for  the  benefit  of  an  indefinite  number  of  persons  either 
by  bringing  their  minds  or  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies  of  disease,  suffering 
or  constraint,  by  assisting  them  to  establish  themselves  in  life, 
or  by  erecting  or  maintaining  public  buildings  or  works,  or 
otherwise  lessening  the  burdens  of  government.  It  is  imma- 
terial whether  the  purpose  is  called  charitable  in  the  gift  itself, 
if  it  be  so  described  to  show  that  it  is  charitable  in  its  nature.*' 
This  definition  was  approved  by  our  court  of  errors  and  appeals 
in  MucKenzie  v.  Trustees,  67  N.  J.  Eq.  (1  Robb.)  652.  Lord 
Macnaghten,  in  Commissioners  of  Income  Tax  v.  Pemsel  {1891)  y 
A.  C.  5S1;  61  L.  J.  Q.  B.  290,  defines  trusts  for  charitable  pur- 
poses as  follows : 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY,  1913.  523 

12  Buck,  Morristown  Trust  Co.  v,  Morristown. 

(1)  Trusts  for  the  relief  of  poverty. 

(2)  Trusts  for  the  advancement  of  education. 

(3)  Trusts  for  the  advancement  of  religion. 

(4)  Trusts  for  other  purposes  beneficial  to  the  community 
not  falling  under  any  of  the  preceding  heads  and  not  being  for 
the  purpose  merely  of  sport  or  hospitality. 

It  is  quite  apparent  that  this  bequest  does  not  fall  within 
either  of  the  above  definitions. 

There  is  another  reason,  however,  which  must  be  looked  at, 
and  that  is  the  impossibility  of  procuring  the  consent  of  the 
trustees  of  the  Morristown  green  or  park,  and  of  the  munici- 
pality, to  the  erection  of  the  structure  provided  for.  The  facts 
are  that  the  consent  of  the  trustees  was  sought;  that  they  en- 
tertained an  application  for  permission  to  make  the  construction 
in  accordance  with  the  terms  of  the  will;  that  the  same  was 
considered  and  discussed  by  them,  and  was  finally  refused.  This 
stat«  of  facts  brings  the  case  within  Teele  v.  Bishop  of  Derry, 
W8  Mass,  SJfl,  where  a  legacy  failed,  very  largely  because  the 
bishop  of  the  diocese  Refused  to  assist  in  maintaining  a  chapel 
or  supporting  a  priest,  and  that  without  his  help  the  people 
could  do  neither.  That  situation  is  analogous  to  the  one  now  in 
hand,  for  the  reason  that  the  consent  of  the  trustees  is  made  one 
of  the  conditions  upon  which  the  validity  of  the  legacy  depends, 
besides  which  the  physical  construction  could  not  be  carried  on 
without  their  consent.  Their  refusal,  therefore,  operates  as  a 
rejection  of  the  legacy.  If  there  were  no  other  reason  for  its 
invalidity,  this  makes  it  impossible  of  enforcement,  and  for  this 
reason  also  it  must  fail. 

The  other  legacy  to  the  Society  for  Providing  Medical  At- 
tendance to  the  Worthy  Poor  of  the  Township  of  Morris  must 
likewise  fail,  but  for  a  different  reaf^on.  It  appears  by  the  alle- 
gations of  the  pleadings  that  there  was  at  one  time  a  voluntary 
association,  composed  of  residents  of  Morristown  and  vicinity, 
called  the  Society  for  Providing  Medical  Attendance  to  the 
Worthy  Poor  of  the  To\\Tiship  of  Morris,  which  existed  from 
January  14th,  1889,  until  January  9th,  1911,  when  it  disbanded, 
and  thereby  became  dissolved.     This  dissolution  occurred  after 
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the  testator's  will  was  executed  and  after  his  death,  but  without 
any  attempt  to  collect  the  legacy. 

In  Brown  v.  Cond.it,  70  N.  J.  Eq.  (4  Robb.)  UO,  Vice-Chan- 
cellor  Stevenson  dealt  with  bequests  to  legatees  who  were  not  in 
existence  either  at  the  date  of  the  will  or  at  the  date  of  the  tes- 
tator's death,  and  held  that  in  either  of  those  two  cases  the 
l^acy,  even  though  charitable,  would  lapse,  and  the  amount 
thereof  would  fall  into  the  residue.  In  the  case  at  bar,  the  l^a- 
tee  did  not  go  out  of  existence  until  about  eight  months  after  the 
testator's  death;  the  members  then  having  full  knowledge  of 
the  bequest,  voluntarily  dissolved,  although  it  might  possibly 
have  continued  its  existence  and  in  some  way  have  taken  advan- 
tage of  the  bequest. 

This  action  of  the  legatee  seems  to  have  the  effect  of  a  lejec- 
tion  of  the  legacy,  and,  if  so,  is  the  fund  to  be  administered  cy 
pres,  or  does  it  fall  into  the  residue?  The  solution  of  this  ques- 
tion involves  a  consideration  of  the  intention  of  the  testator; 
the  point  is  well  illustrated  by  the  opinion  of  Vice-Chancellor 
Kindersley  in  ClarJc  v.  Taylor,  1  Drew.  -6^2.  There  the  testator 
bequeathed  a  legacy  of  fifty  pounds  to  the  treasurer  for  the  time 
being  of  the  female  orphan  school  in  Greenwich,  patronized  by 
Mrs.  Enderby,  for  the  benefit  of  that  charity.  The  will  was 
made  in  March,  1889;  he  died  in  October,  1840.  Mrs.  Enderby 
continued  to  carry  on  her  school  until  November,  1846.  The 
bequest  not  having  been  paid,  the  question  was  whether  it  failed, 
and  whether  it  was  dedicated  to  charity  and  was  to  be  disposed 
of  cy  pres.  The  vice-chancellor  held  that  the  bequest  failed  en- 
tirely, and  that  it  became  part  of  the  residue.  He  says:  'T^he 
question  is  whether  the  gift  in  this  will  is  to  be  considered  as  a 
gift  intended  for  charitable  purposes  generally,  or  whether  it 
was  simply  intended  for  the  benefit  of  a  particular  private 
charity. 

"Now,  there  is  a  distinction  well  settled  by  the  authorities. 
There  is  one  class  of  cases  in  which  there  is  a  gift  to  charity  gen- 
erally, indicative  of  a  general  charitable  purpose,  and  pointing 
out  the  mode  of  carrying  it  into  effect.  If  that  mode  fails  the  court 
says  the  general  purpose  of  the  charity  shall  be  carried   out. 
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There  is  another  class  in  which  the  testator  shows  an  intention, 
not  of  genera]  charity,  but  to  give  to  some  particular  institution, 
and  then  if  it  fails  because  there  is  no  such  institution,  the  gift 
does  not  go  to  charity  generally.  That  distinction  is  clearly  rec- 
ognized, and  it  cannot  be  said  that  wherever  a  gift  for  any  chari- 
table purpose  fails  it  is  nevertheless  to  go  to  charity."  The  vice- 
chancellor  then  holds  from  the  particular  words  of  the  gift  that 
there  was  no  contemplation  of  a  charitable  purpose  generally, 
but  that  a  benefit  to  the  particular  school  mentioned  was  in- 
tended. And  so  I  read  the  bequest  in  question  in  this  case,  not 
a  bequest  to  charity  generally,  but  as  one  to  the  particular  lega- 
tee, which  terminated  its  own  existence  within  a  year  after  the 
testator^s  death  and  before  the  legacy  became  due  and  payable 
according  to  law.    In  re  University  of  London  {1909),  2  Ch,  1. 

It  has  been  said  that  Clarh  v.  Taylor  {185S),  supra,  was  in 
opposition  to  the  decision  of  Sir  John  Leach,  master  of  the  rolls, 
in  Hayter  v.  Trego,  5  Rvss.  llS,  in  which,  on  similar  facts,  the 
master  of  the  rolls  administered  tlie  fund  cy  pres;  but  it  will  be 
found  upon  careful  reading  of  the  cases  that  in  Hayter  v.  Trego 
there  was  a  general  charitable  intention  expressed  by  the  will 
which  would  be  sufficient  to  control  the  decision.  Clark  v.  Tay- 
lor, supra,  was  followed  by  In  re  Ovey,  Broadhent  v.  Barrow,  29 
C.  D.  560;  5If  L,  J.  Oh,  752,  and  by  In  re  Rymer  v.  Stanfield 
{1895),  1  Ch.  19;  64  L.  J.  Ch,  86,  in  the  court  of  appeals. 

Again,  there  is  no  scheme  furnished  by  the  testator  for  the 
administration  of  the  fund,  provided  it  were  held  valid.  There 
is  no  use  defined  nor  any  term  fixed  within  which  the  money 
shall  be  expended,  nor  any  establishment  of  an  endowment  to 
the  extent  of  the  gift,  and  thus  the  purposes  of  the  gift  are  in- 
definite and  uncertain  and  could  not  be  eflFectuated  without  the 
formulation  of  a  sclieme  by  the  court  for  the  administration  of 
the  fund.  While  this  would  not  be  an  insuperable  objection,  it 
is  one  which  presses  itself  upon  my  attention. 

The  trustee  under  the  will  of  the  deceased  will  be  instructed 
accordingly. 
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Oscar  Keen^  trustee,  &c., 

V. 

A.  GiFFORD  Plume  et  al. 
[Submitted  July  Ist,  1912.     Decided  July  11th,  1912.] 

1.  By  the  residuary  clause  of  her  will  the  testatrix  after  g^iving  five- 
sixteenths  of  the  residue  to  her  son,  Archer  Gifford  Plume,  and  five- 
sixteenths  thereof  to  his  daughter,  Mary  Josephine  Lockwood,  gave  the 
remaining  six-sixteenths  thereof  to  trustees  upon  certain  trusts  therein 
declared,  and  then  divided  this  trust  fund  into  three  parts,  and  disposed 
of  two-thirds  of  said  -remaining  six-sixteenths  so  given  to  trustees  as 
aforesaid  in  manner  following :  "And  I  do  further  order  and  direct  that 
upon  my  said  grandson  John  I.  Plume  attaining  the  age  of  twenty-one 
years  the  said  trustees  or  the  survivor  of  them  shall  pay  to  him  out  of  the 
remaining  two-thirds  of  said  equal  undivided  six-sixteenths  parts  of  said 
residue  of  my  estate  so  by  them  held  in  trust  the  sum  of  $4,000,  but  if 
my-  said  grandson  shall  not  live  to  that  age,  then  to  pay  the  whole  in- 
come arising  from  said  two-thirds  of  said  equal  undivided  six-sixteenths 
parts  of  said  residue  of  my  estate  to  my  said  son  Samuel  W.,  and  upon 
his  death  the  said  two-thirds,  or  if  the  same  shall  have  been  sold,  the 
proceeds  thereof,  to  convey  to  or  pay  to  my  three  children  Mary  Josephine 
Lockwood,  Sarah  Virginia  and  Archer  Virginia  Plume,  the  same  to  be 
held  or  equally  divided  between  them  share  and  share  alike." — Held,  that 
the  foregoing  quoted  clause  created  a  remainder  in  testatrix's  said  three 
children,  Mary  Josephine  Lockwood,  Sarah  Virginia  Tugman  and  Archer 
Gifford  Plume,  therein  named,  which  vested  upon  the  death  of  the  testa- 
trix, and  that  the  fund  in  question  be  divided  into  three  parts,  giving  to 
Archer  Gifford  Plume,  the  representatives  of  Mary  Josephine  Lockwood, 
and  the  representative  of  Sarah  Virginia  Tugman,  each  one-third. 

2.  Vested  and  contingent  remainders  defined  and  distinguished. 

3.  Where  the  real  estate  of  a  testatrix  has  been  in  fact  turned  into 
personalty  under  a  power  of  sale  contained  in  the  will,  the  result  as  far 
n8  the  distribution  of  the  estate  is  concerned,  is  the  same  as  if  the  will 
contained  a  direction  to  convert. 

4.  A  power  of  sale  as  distinguished  from  a  trust  for  sale  does  not 
operate  as  a  conversion  of  property.  The  direction  to  sell  must  be  im- 
perative in  order  to  operate  as  a  conversion,  but  if  it  be  exercised  the 
property  will  be  converted  according  to  law  unless  there  be  a  trust  de- 
clared of  the  proceeds  sufficient  to  reconvert  it. 

n.  It  is  a  physical  change  of  land  to  money,  effected  by  a  valid  testa- 
mentary power  to  perform  an  act  evidently  in  the  contemplation  of  the 
testatrix,  which  establishes  the  rule  upon  the  foundation  of  reason. 
The  estate  will  therefore  devolve  under  the  provisions  of  the  will  as 
personalty. 
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On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Messrs.  Pitney,  Hardin  &  Skinner,  for  the  complainant. 

Mr,  J,  H,  Thayer  Martiuj  for  the  defendant  John  I.  Plume. 

Mr.  J.  Edward  Ashmead,  for  Harry  D.  Lockwood  and  others. 

Mr.  Conover  English,  for  A.  Gifford  Plume. 

Messrs.  Young  &  Bigelow,  for  Henry  Young,  Jr.,  administra- 
tor, and  Edward  C.  Plume. 

Howell^  V.  C. 

The  controversy  in  this  cause  involves  the  construction  of  the 
>rill  of  Susan  Plume,  who  died  in  1864.  The  last  life  tenant 
5ied  in  1909,  and  the  fund  in  the  hands  of  the  complainant,  as 
trustee,  are  now  ready  for  distribution.  There  are  several  claim- 
ants for  it,  and  the  trustee  seeks  the  aid  of  the  court  in  the 
premises. 

The  difficulty  arises  under  the  seventeenth  paragraph  of  the 
will  which  disposed  of  the  residue  of  the  estate.  By  that  para- 
graph the  testatrix  gave  five-sixteenths  of  the  residue  to  her  son 
Archer  Gifford  Plume  and  five-sixteenths  thereof  to  his  daughter 
Mary  Josephine  Lockwood;  the  remaining  six-sixteenths  she 
gave  to  trustees  upon  certain  trusts  therein  declared.  She  then 
divided  this  tru^t  fund  into  three  parts.  One  part  (one-third) 
thereof  has  been  disposed  of,  so  that  we  have  only  to  deal  with 
two-thirds  of  the  six-sixteenths  or  one-fourth  of  the  residue  of 
her  estate.  The  portion  of  the  will  which  is  in  dispute  reads  as 
follows : 


**Aiid  I  do  further  order  and  direct  that  upon  my  said  grandson  John 
I.  Plume  attaining  the  age  of  twenty-one  years  the  said  Isaac  Van  Wag- 
enen  and  Charles  L.  C.  Gifford  (the  trustees)  or  the  survivor  of  them, 
shall  pay  to  him  out  of  the  remaining  two-thirds  of  said  equal  undivided 
six-sixteenths  parts  of  said  residue  of  my  estate  so  by  them  held  in  trust 
the  sum  of  $4,000,  but  if  my  said  grandson  shall  not  live  to  that  age, 
then  to  pay  the  whole  income  arising  from  said  two-thirds  of  said  equal 
undivided  six-sixteenths  parts  of  said  residue  of  my  estate  to  my  said 
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son  Samuel  W.,  and  upon  his  death  the  said  two-thirds,  or  if  the  same 
shall  have  been  sold,  the  proceeds  thereof,  to  convey  to  or  pay  to  my 
three  children  Mary  Josephine  Lockwood,  Sarah  Virginia  and  Archer 
Gifford  Plume,  the  same  to  be  held  or  equally  divided  between  them 
share  and  share  alike." 

Archer  GiflEord  Plume,  the  son,  and  John  I.  Plume,  the  grand- 
son of  the  testatrix,  are  still  living:  Sarah  Virginia  Tugman 
died  in  1866  intestate  and  without  issue.  Samuel  W.  Plume, 
the  son  of  the  testatrix,  died  in  1909. 

The  claimants  to  the  fund  are  as  follows:  Archer  Gififord 
Plume  claims  the  whole  fund  upon  the  ground  that  the  clause  of 
the  will  above  quoted  created  a  contingent  remainder,  the  con- 
tingency being  that  only  the  survivor  of  the  three  children  of 
the  testatrix  succeeds  to  the  fund.  John  I.  Plume  claims  the 
whole  fund  on  the  ground  of  an  implied  gift.  John  I.  Plume, 
as  personal  representative  of  his  father,  Samuel  W.  Plume, 
claims  the  entire  fund  upon  the  ground  of  an  implied  gift. 
The  personal  representative  of  John  V.  Plume  claims  that  the 
testatrix  died  intestate  as  to  the  fund  in  question  and  prays  that 
he  may  be  included  in  the  distribution.  Edward  C.  Plume, 
the  son  of  the  said  John  V.  Plume,  makes  a  similar  claim. 
The  representatives  of  the  estates  of  Sarah  Virginia  Tugman 
and  Mary  Josephine  Lockwood  claim  that  the  said  clause  created 
a  remainder  which  vested  upon  the  death  of  the  testatrix,  and 
that  the  fund  should  be  divided  into  three  parts,  giving  to 
Archer  Gifford  Plume,  the  representatives  of  Mary  Josephine 
Lockwood  and  the  representative  of  Sarah  Virginia  Tugman 
each  one-third.  If  the  above-quoted  clause  created  a  remainder 
in  Archer  Gifford  Plume,  Mary  Josephine  Lockwood  and  Sarah 
Virginia  Tugman,  which  vested  upon  the  death  of  the  testatrix, 
then  their  contention  is  correct  and  the  fund  will  be  disposed  of 
accordingly,  and  it  will  be  unnecessary  to  examine  into  the 
claims  of  any  of  the  other  defendants. 

In  my  opinion,  the  testatrix  created  a  vested  remainder,  the 
vesting  of  which  happened  upon  her  death.  As  a  preliminary 
matter  it  may  be  stated  that  in  doubtful  cases  every  intendment 
of  the  law  is  in  favor  of  the  vesting  of  estates,  for  the  reason  that 
it  must  be  presumed  that  a  person  who  goes  through  the  for- 
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mality  of  making  a  will^ intends  to  dispose  of  his  whole  estate  un- 
less the  contrary  clearly  appears.  Tliis  canon  of  construction 
is  so  well  known  as  to  need  no  citation  of  authorities,  but  we  are 
not  compelled  to  appeal  to  it  in  the  case  at  bar,  for  the  reason 
that  there  can  be  no  doubt  upon  the  words  of  the  will,  but  that 
the  testatrix  did  create  the  estate  above  indicated. 

Chancellor  Kent  says:  "An  estate  is  vested  when  there  is  an 
immediate  right  of  present  enjoyment  or  a  present  fixed  right  of 
future  enjoyment.  It  gives  a  legal  or  equitable  seisin.  The 
definition  of  a  vested  remainder  in  the  Xew  York  revised  statutes 
appears  to  be  accurately  and  fully  expressed.  It  is  Vhen  there 
is  a  person  in  being  who  would  have  an  immediate  right  to  the 
possession  of  the  lands,  upon  the  ceasing  of  the  intermediate  or 
precedent,  estate.' ''    4  Com,  202. 

Mr.  Washburne  quotes  the  foregoing  view  of  Chancellor  Kent 
with  approval  and  add^:  "The  present  capacity  of  taking  effect 
in  possession,  if  the  possession  were  now  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  become  vacant  before 
the  estate  limited  in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  is  contingent.  By 
capacity,  as  thus  applied,  is  not  meant  simply  that  there  is  a 
person  in  esse  interested  in  the  estate,  who  has  a  natural  capacity 
to  take  and  hold  the  estate,  but  that  there  is  further  no  interven- 
ing circumstance,  in  the  nature  of  a  precedent  condition,  which 
lias  to  happen  before  sucli  person  can  take.  As  for  instance,  if 
the  limitation  be  to  A  for  life,  the  remainder  to  B,  B  has  a 
capacity  to  take  this  at  any  moment  when  A  may  die."  2  Washb. 
Eedl  Prop,  ryOJ^,  These  views  are  universal  at  common  law  and 
liave  been  followed  and  adopted  in  this  state  in  a  long  line  of 
cases,  to  only  a  few  of  which  reference  will  be  made. 

In  Greene  v.  Howell,  30  X,  J,  Law  (1  Vr.)  S26,  Mr.  Justice 
Tredenburg  stated  the  rule  as  follows:  "When  the  absolute 
property  in  a  fund  is  bequeathed  in  fractional  interests  in  suc- 
cession at  periods  which  must  arrive,  the  interest  of  the  first  and 
subsequent  takers  will  vest  together.''  The  point*  was  reviewed 
in  the  court  of  errors  and  appeals  in  the  case  of  Howell  v. 
Greene,  SI  N,  J,  Law  (2  Vr,)  570,  in  an  opinion  by  Chancellor 
Green,  from  which  this  extract  is  made:     "It  is  a  well-settled 
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rule  of  construction  tliat  a  gift  of  a  legacy  ^at'  or  %hen'  or  'after' 
a  given  event  occurg  vests  only  upon  the  happening  of  the  event 
*  *  *  where  the  time  is  annexed,  not  to  the  payment  merely, 
but  to  the  gift  itself,  the  legacy  does  not  vest  until  the  period 
arrives.  Gifford  v.  Thome,  0  N.  J.  Eq,  (1  Stock.)  705,  On  the 
other  hand,  it  is  an  equally  well-settled  rule  of  construction  that 
where  an  absolute  property  in  a  fund  is  be(iue^thed  in  fractional 
interests  in  succession  at  periods  which  must  arrive,  the  interests 
of  the  fij-st  and  subseciuent  takers  will  vest  together." 

The  use  of  the  phrase  "after  her  decease''  in  that  case  corre- 
sponds very  closely  to  the  use  of  the  phrase  "and  upon  his  death'' 
in  the  present  case,  which  is  much  relied  upon  by  counsel  on  be- 
half of  Arthur  Gifford  Plume  as  the  true  criterion  of  a  contio- 
gent  remainder.  An  earlier  case  in  our  common  law  reports  is 
Moore  v.  Bake,  26  N,  J,  Law  {2  Dutch.)  57 Jk.  in  the  opinion  in 
which  Mr.  Justice  Vredenburg  says:  "An  estate  is  vested  when 
there  is  an  immediate  fixed  right  of  present  or  future  enjoyment; 
the  law  favors  the  vesting  of  remainders  and  does  it  at  the  first 
opportunity.  It  is  the  present  capacity  of  taking  effect  in  pos- 
session if  the  possession  were  to  become  vacant  that  distinguishes 
a  vested  from  a  contingent  remainder.  It  is  the  uncertainty  of 
the  right  which  renders  the  remainder  contingent,  not  the  imcer- 
tainty  of  the  actual  enjoyment.  A  remainder  limited  upon  an 
estate  tail  is  held  to  be  vested,  although  it  is  uncertain  if  the 
possession  will  ever  take  place." 

In  this  court,  following  the  court  of  errors  and  appeals  in  the 
two  cases  above  cited,  the  same  rule  has  been  expressed  many 
times  and  by  many  equity  judges.  In  Havens  v.  Seashore  Land 
Co.  Vice-Chancellor  Van  Fleet  quotes  the  statement  of  Mr.  Jus- 
tice Vredenburg  above  cited  from  Moore  v.  Ttalce,  giving  it  the 
sanction  of  his  approval,  as  does  Vice-Chancellor  Pitney  in  his 
opinion  in  Kinkead  \.  Eyan,  6Jf  N.  J.  Eq.  (19  Dick.)  ^51^.  The 
})ortion  of  the  opinion  of  the  vice-chancellor  which  dealt  with 
this  (juestion  was  affirmed  on  appeal,  65  N.  J.  Eq.  (20  Dirk.) 
7.J6.  In  Voo'rhees  v.  Singer,  73  N.  J.  Eq.  (S  Bitrh.)  532.  Vice- 
Chancellor  Ticaming  defined  a  vested  remainder  as  follows: 
"The  distinction  between  a  vested  and  contingent  remainder,  in 
a  case  like  the  present  one,  is  well  defined.    The  former  is  one 
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that  is  so  limited  to  a  person  in  being  and  ascertained  that  it  is 
capable  of  taking  effect  in  possession  or  enjoyment  on  a  certain 
determination  of  the  particular  estate  without  requiring  the  con- 
currence of  any  collateral  contingency.  The  uncertainty  as  to 
the  remainderman  ever  enjoying  the  estate,  which  is  limited  to 
him  by  way  of  remainder,  will  not  render  such  remainder  a  con- 
tingent one,  providing  lie  has,  by  such  limitation,  a  present  abso- 
lute right  to  have  the  estate  the  instant  the  prior  estate  shall  de- 
termine, but  the  absence  of  such  absolute  right  renders  the  estate 
a  contingent  remainder.^' 

I  know  of  no  rule  of  law  that  is  better  settled.  Applying  it  to 
the  case  in  hand,  it  is  very  clear  that  Mr.  Plume,  Mrs.  Lockwood 
and  Mrs.  Tugman  at  the  date  of  the  death  of  the  testatrix  had 
a  present  fixed  right  of  future  enjoyment  in  the  said  fund,  and 
that  if  the  intermediate  particular  estate  were  removed  they 
would  have  a  present  fixed  right  of  present  enjoyment.  This  dis- 
tinguishes the  case  from  cases  involving  contingent  remainders. 
Here  the  limitation  depends  upon  death,  which  is  certain,  and 
not  upon  the  happening  of  any  uncertain  event.  The  result  is 
that  the  one-fourth  of  the  estate  of  the  testatrix  now  in  the 
hands  of  the  trustee  must  be  divided  into  three  equal  parts,  one 
of  which  must  go  to  Arthur  Gifford  Plume,  another  to  the  per- 
sonal representatives  of  Mrs.  Lockwood,  and  the  third  to  the 
personal  representative  of  Mrs.  Tugman.  Having  thus  disposed 
of  the  fund,  it  is  unnecessary  to  consider  the  claims  of  the 
other  defendants. 

When  the  memorandum  was  filed  in  this  case  on  July  11th, 
1912,  no  mention  was  made  of  the  question  whether  there  had 
been  an  equitable  conversion  of  the  estate  of  Mrs.  Plume  from 
realty  into  personalty.  Tn  fact,  it  seems  to  have  been  assumed 
that  the  conversion  had  taken  place  and  that  the  whole  estate 
now  in  the  hands  of  the  trustee  should  be  regarded  as  personal 
property.  Since  then  a  very  full  and  complete  argument  has 
been  had  on  that  point,  and  I  have  reached  the  conclusion  that 
the  conversion  has  taken  place  and  that  the  whole  estate  now  in 
the  hands  of  the  trustee  should  be  considered  and  treated  as  per- 
sonalty. The  only  question  now  is  when  did  the  conversion  take 
place. 
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It  might  well  be  asserted  that  the  conversion  took  place  at  the 
death  of  the  testatrix,  for  the  obvious  reason  that  she  treated  all 
her  property  as  a  single  fund  to  be  converted  into  cash  and  in- 
vested as  a  single  fund  for  the  benefit  of  certain  legatees  with  a 
devise  over  of  the  proceeds  of  the  sale  if  the  same  should  have 
been  made,  thus  raising  a  case  which  would  compel  the  court  to 
hold  tliat  the  conversion  took  place  upon  her  death  for  the  pur- 
poses of  the  will  and  for  the  purposes  of  distribution;  but  it  is 
not  necessary  to  decide  the  case  on  that  point.  There  is  another 
plain  reason  why  the  property  must  now  be  held  to  be  personalty. 

Treating  the  power  of  sale  as  a  mere  authorization  and  power 
to  the  trustees  to  make  sale  of  the  premises  in  their  discretion,  it 
must  be  held  that  whatever  right  the  devisees  took  in  the  estate 
was  subject  to  the  power  of  sale.  Wvrts  v.  Pcugt,  19  N,  J,  Eq. 
(.4  C,  E.  Or.)  .365;  Condict  v.  Gondict,  73  N,  J,  Eq.  (S  Buck.) 
301.  There  has  been  no  attempt  on  the  part  of  any  of  the  devi- 
sees or  legatees  to  defeat  the  power  of  sale  by  an  election  to  take 
the  land  instead  of  the  money,  and  hence  the  power  of  sale  con- 
tinued as  a  valid  power  which  might  be  exercised  and  which  was 
exercised  by  the  trustees  in  their  discretion.  The  cogent  fact  is 
that  a  conversion  has  actually  been  made  and  the  property 
actually  transmuted  from  realty  to  personalty  without  objection ; 
the  change  took  place  with  regard  to  each  separate  parcel  of  land 
at  the  time  when  the  power  to  sell  was  exercised  and  the  actual 
transmutation  of  the  property  took  place.  This  rule  is  found  in 
our  own  state  in  ^Y^Lrts  v.  Page,  supra;  in  Cook  v.  Coolc,  20  N. 
J.  Eq.  (5  C.  E.  Gr.)  .:?75;  Kotivalinha  v.  Geibel  iO  N.  J.  Eq. 
(13  Stew.)  Jf43,  and  McKieman  v.  McKieman,  lU  Ail.  Rep. 
289.  The  English  rule  is  the  same.  I  quote  from  Mr.  Justice 
Farwell's  work  on  Powers  (at  p.  5^8)  :  "A  power  of  sale  as  dis- 
tinguished from  a  trust  for  sale  does  not  operate  as  a  conversion 
of  property.  The  direction  to  sell  must  be  imperative  in  order 
to  operate  as  a  conversion  (Fletcher  v.  Ashhirn^r,  1  Bro.  Ch.  C. 
497),  but  if  it  be  exercised,  the  property  will  be  converted  ac- 
cording to  law  unless  there  be  a  trust  declared  of  the  proceeds 
sufficient  to  reconvert  it.  Walter  v.  Matinde,  19  Ves.  1^4;  De- 
Beauvoir  v.  DcBeanvoir,  S  H.  L.  C.  525;  Greenway  v.  Green- 
way,  29  L.  J.  Ch.  601;  2  Dc  G.  F.  &  J.  128;  Sv^d.  Pow.  S56.'^ 
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It  is  the  physical  change  of  land  to  money,  effected  by  a  valid 
testamentary  power  to  perform  an  act  which  was  evidently  in  the 
contemplation  of  the  testatrix,  which  establishes  the  rule  upon 
the  foundation  of  reason.  The  estate  will  therefore  devolve 
under  the  provisions  of  the  will  as  personalty. 


Frederick  R.  Maddock,  administrator,  &c., 

V, 

Marjorie  Heath  Connolly  et  al. 
[Decided  June  5th,  1913.] 

1.  The  rule  that  a  party  seeking  to  establish  a  lost  instrument  such  as 
a  deed  of  conveyance  or  a  will,  or  to  recover  upon  a  lost  instrument  such 
as  a  mortgage  or  a  promissory  note,  manifestly  casts  the  burden  of  proof 
on  the  party  claiming  under  the  lost  instrument,  and  it  is  consonant  with 
reason  that  the  burden  of  proof  shall  not  only  be  sustained  by  him,  but 
that  the  evidence  as  to  the  existence,  execution  and  delivery  of  the  lost 
instrument  should  be  clear  and  cogent. 

2.  Upon  a  bill  for  the  foreclosure  of  a  mortgage,  assuming  that  the 
complainant  h§s  established  the  fact  that  an  instrument  of  the  sort 
mentioned  in  the  bill  once  existed  either  (1)  to  secure  a  present  loan,, 
or  (2)  to  secure  future  advances  to  be  made  under  it,  evidence  exam- 
ined and  Held  to  fail  to  show  that  the  mortgagor  owed  the  mortgagee 
anything  at  all  either  at  the  time  of  the  making  of  the  mortgage,  or  that 
any  money  was  advanced  by  the  mortgagee  to  the  mortgagor  by  way  of 
a  future  advance  on  the  mortgage  itself,  and  hence  the  burden  of  proof 
has  not  been  met  by  the  complainant. 


On  final  hearing  on  bill,  answer,  replication  and  proofs. 

Mr,  Ralph  E.  Lnm  and  Mr.  Egbert  J.  Tamhlyn,  for  the  com- 
plainant. 

Mr.    CorfJandt   Parlrr,   for   the   defendant   Marjorie  Heath 
Connolly. 
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Mr.  Edward  A,  Day,  for  the  defendant  Carlotta  Heath. 

Mr,  Algernon  T.  Sweeney  and  Mr.  John  R.  Hardin,  for 
Bertha  Baker  Heath  and  other  defendants. 

Howell,  V.  C. 

Whether  a  complainant  seeks  to  establish  a  lost  instrument 
such  as  a  deed  of  conveyance  or  a  will,  or  seeks  to  recover  upon  a 
lost  instiniment  such  as  a  mortgage  or  a  promissory  note,  the 
burden  is  on  him  in  the  first  instance  to  prove  that  a  document 
of  the  sort  alleged  in  the  bill  once  existed,  that  it  was  properly 
executed  and  delivered,  that  it  has  been  lost,  and  that  proper 
search  has  been  made  for  it;  and  when  these  points  shall  have 
been  proved  the  court  will  then  take  secondary  evidence  as  to  its 
contents.  This  rule  manifestly  casts  the  burden  of  proof  on  the 
party  claiming  under  the  lost  instrument,  and  it  is  quite  con- 
sonant with  reason  that  the  burden  of  proof  shall  not  only  be 
sustained  by  him,  but  that  the  evidence  as  to  the  existence,  execu- 
tion and  delivery  of  the  lost  instrument  should  be  clear  and 
cogent.  Maryoit  v.  Swaine,  28  N.  J.  Eq.  (1  Stew.)  689.  The 
authorities  on  the  point  in  this  state  are  very  meagre,  but  the 
question  has  received  attention  elsewhere.  Connor  v.  Pushor,  86 
Me.  SOC);  29  Atl.  Rep.  1083;  Moses  v.  Morse,  7i  Me.  Jf72;  Day 
V.  Philhrook,  89  Me.  462;  36  Atl  Rep.  991;  Edwards  v.  Noyes, 
,  65  y.  Y.  1^6;  Scurry  v.  Seattle,  o6  Wash.  1;  lOJf  Pac.  Rep. 
1129;  134  Am.  St.  1092;  Taylor  v.  Riggs,  1  Pet.  591. 

I  am  of  opinion  that  the  burden  of  proof  so  resting  upon  the 
complainant  in  this  case  has  been  fully  met,  and  I  shall  assume 
without  further  statement  or  argument  that  the  complainant 
has  established  the  fact  that  an  instrument  of  the  sort  mentioned 
in  the  bill  once  existed,  and  that  it  was  of  the  tenor  and  effect 
therein  set  out.  I  base  my  conclusion  as  to  this  fact  upon  the 
testimony  of  Mr.  Maddock  and  the  introduction  of  the  certified 
copy  of  the  registry  of  the  mortgage,  which  I  think  is  evidential 
on  this  point. 

But  in  my  opinion  the  complainant  has  wholly  failed  to  prove 
that  there  was  any  consideration  for  the  mortgage  in  question, 
or  that  there  was  ever  any  money  advanced  upon  it.    The  mort- 
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gage  was  executed  either  (1)  to  secure  a  present  loan,  or  (2)  to 
.secui*e  future  advances  to  be  made  under  it.     There  is  no  evi- 
dence whatever  to  the  effect  that  the  mortgagor  owed  the  mort- 
gagee anything  at  all  at  the  time  of  the  making  of  the  mortgage; 
in  fact,  a  searching  investigation  of  the  books  of  the  parties  made 
by  a  competent  accountant  fails  to  disclose  any  present  indebted- 
ness.   In  fact,  the  books  rather  show,  if  they  show  anything  at 
all,  that  there  was  no  indebtedness  from  the  son  to  the  father  at 
the  time  the  mortgage  purports  to  have  been  made.    Neither  is 
there  any  evidence  that  any  money  was  advanced  by  the  mort- 
gagee to  the  mortgagor  by  way  of  a  future  advance  on  the  mort- 
gage itself.    The  mortgage  appears  to  have  been  dated  on  De- 
cember 8th,  1892,  and  to  have  been  registered  on  July  16th, 
1900,  after  the  death  of  the  mortgagor.    There  is  an  account  in 
the  books  of  the  firm,  which  was  composed  of  the  mortgagor  and 
mortgagee,  showing  that  on  the  day  after  the  mortgage  was 
dated  the  firm's  check  was  drawn  to  the  order  of  the  mortgagor 
for  $1,750,  and  that  this  amount  was  charged  on  the  firm's  books 
to  the  mortgagee,  indicating  possibly  that  $1,750  had  been  on 
that  day  taken  from  the  assets  of  the  finn  by  the  mortgagor  and 
charged  against  the  mortgagee,  from  which  I  am  asked  to  infer 
that  there  wajs  created  by  that  transaction  an  indebtedness  from 
the  mortgag9r  to  the  mortgagee.    This  course  seems  to  have  been 
continued  according  to  the  books  from   December  9th,   1892, 
until  April  5th,  1893,  up  to  which  time  this  particular  account 
reached  an  aggregate  of  $32,132.16 ;   but  I  do  not  think  that  I 
would  be  justified  in  assuming  without  any  evidence  at  all  that 
this  account  represents  a  transaction  or  a  series  of  transactions 
connected  in  any  way  with  the  mortgage.     It  has  always  been 
held  that  future  advances  on  a  mortgage  should  not  be  en- 
couraged because  of  the  facility  they  afford  for  the  commission 
of  fraud,  inasmuch  as  the  proof  of  the  advances  generally  lies 
wholly  in  parol,  and  this  observation  applies  with  much  more 
force  to  a  case  in  which  a  recovery  for  future  advances  on  a  lost 
instrument  is  sought  td  be  had.    The  burden  of  proof  on  this 
point  lies  with  the  complainant,  and  it  is  quite  apparent  that 
the  burden  has  not  been  met,  and  I  must  therefore  advise  a  de- 
cree dismissing  the  bill. 
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John  T.  Wyckoff 

V. 

Lydia  B.  Holmf^. 
[Decided  October  31st,  1913.] 

1.  Neither  a  collateral  mortgagor,  her  subsequent  grantee,  nor  her  sub- 
sequent mortgagee,  are  necessary  parties  in  a  suit  to  foreclose  the  prin- 
cipal mortgage. 

2.  A  mortgagee  secured  by  collateral  mortgage,  where  the  collateral 
mortgage  is  to  become  void  on  the  payment  of  the  principal  mortgage,  is 
not  bound  to  sue  on  the  bond  given  with  the  principal  mortgage  for  a  de- 
ficiency, but  may  foreclovse  on  the  collateral  mortgage  instead. 

3.  Where  the  mortgagee  of  the  principal  mortgage  forecloses,  and  buys 
the  property  in  himself  for  less  than  the  amount  due,  and  then  sells  Che 
property,  making  himself  more  than  whole  thereby,  he  may  still  fore- 
close on  the  collateral  mortgage  for  the  deficiency,  or  sue  on  the  bond  of 
the  principal  mortgagor. 

4.  The  words  of  a  guaranty  contained  in  a  collateral  mortgage  will  be 
construed  most  strongly  against  the  guarantor. 


On  pleadings  and  proofs. 

Mr,  Clarence  Conover  and  Mr,  Frank  P.  McDermott,  for  the 
complainant. 

Mr.  John  E,  Foster,  for  the  defendant. 

Lewis^  V.  C. 

This  action  is  brought  to  foreclose  a  collateral  mortgage  in 
order  to  collect  a  deficiency  of  $1,664.71  alleged  to  be  due  com- 
plainant, with  interest  from  May  r)th,  1911,  under  the  following 
circumstances :  . 

On  !May  26th,  1909,  Adelia  X.  Holmes,  a  maiden  lady  nearly 
eighty  year?  old,  was  the  owner  of  tw^  mortgages,  one  for  $3,000 
m.ado  by  p]lizaboth  A.  Kennedy  and  James  F.  Kennedy,  her  hus- 
band, to  her,  on  lands  at  T.ong  Branch,  to  secure  the  payment 
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of  $3,000  with  interest;  and  the  other  mortgage  made  to  her 
by  Ella  V.  Vail  and  Charles  D.  Vail,  her  husband,  on  lands  at 
Keansbnrg,  to  secure  the  payment  of  $3,500  with  interest. 

At  the  same  time  Jacob  and  Joseph  M.  Wyekoif  were  the 
owners  of  a  house  and  lot  on  the  corner  of  Broad  and  Cross 
streets,  in  the  borough  of  Keyport. 

On  the  day  named  Miss  Holmes  purchased  from  the  Wyckoffs 
this  property,  for  the  sum  of  $6,500,  and  paid  the  purchase 
price  therefor  by  assigning  to  the  Wyckoffs  the  above  mentioned 
Kennedy  and  Vail  mortgages,  totaling  $6,500,  and  at  the  same 
time  she  also  executed  and  delivered  to  the  Wyckoffs  a  mort- 
gage on  the  Broad  and  Cross  streets  property  in  which  she  then 
resided  as  a  tenant,  for  $6,500,  and  after  reciting  the  assignment 
of  the  two  mortgages  to  them,  she  stated  therein  that  the  con- 
dition of  this  collateral  mortgage  which  she  then  and.  there  gave 
was  as  follows : 


"Provided  always,  and  it  is  agreed  by  and  between  the  parties  to  these 
presents,  that  if  one  Elizabeth  A.  Kennedy  and  James  F.,  her  husband, 
do  and  shall  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  party  of 
the  second  part,  or  to  their  certain  attorney  or  attorneys,  heirs,  executors, 
administrators  or  assigns,  the  principal  and  interest  of  a  certain  mort- 
gage for  the  sum  of  three  thousand  dollars,  covering  lands  in  the  city  of 
Long  Branch,  Monmouth  county.  New  Jersey,  made  by  said  Elizabeth 
A.  Kennedy  and  husband  to  said  Adelia  N.  Holmes  on  October  the  tenth, 
nineteen  hundred  and  eight,  and  recorded  in  the  Monmouth  county  clerk's 
office  in  book  363,  page  466,  &c. 

"And  provided  further,  that  if  one  Ella  V.  Vail  and  Charles  D.,  her 
husband,  do  and  shall  well  and  truly  pay,  or  cause  to  be  paid  to  the  said 
party  of  the  second  part,  or  to  their  certain  attorney  or  attorneys,  heirs, 
executors,  administrators  or  assigns,  the  principal  and  interest  of  a  cer- 
tain mortgage  for  the  sum  of  three  thousand  five  hundred  dollars,  cover- 
ing lands  at  Keansburg,  Monmouth  county,  New  Jersey,  made  by  said 
Ella  V.  Vail  and  husband,  to  said  Adelia  N.  Holmes  on  October  the  third, 
nineteen  hundred  and  eight,  and  recorded  in  the  Monmouth  county  clerk's 
office  in  book  365,  page  201, — this  said  mortgage  being  collateral  security 
for  the  payment  of  the  said  mortgages  above  referred  to,  assigned  by  the 
said  party  of  the  first  part  to  the  said  party  of  the  second  part,  then  and 
from  thenceforth  these  presents  and  said  obligation  and  everything  herein 
and  therein  contained,  shall  cease  and  be  void,  anything  herein  and 
therdn  contained  to  the  contrary  in  anywise  notwithstanding." 

A#  the  time  of  acquiring  title  Miss  Holmes  instantly  con- 
veyed the  property  which  she  had  just  purcha^^ed  for  $6,500  to 
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a  niece,  Minerva  Roberts,  for  the  sum  of  $6,000,  and  accepted 
from  said  ^NHnerva  Roberts  a  mortgage  upon  the  said  property 
for  $6,000  in  payment  of  the  purchase  price  therefor.  Mrs. 
Roberts  entered  into  possession  of  the  property  and  Miss  Holmes 
continued  to  live  with  her. 

Joseph  ^r.  Wyckoff  died  some  time  after  the  assignment  of 
the  two  mortgages  to  himself  and  his  brother,  Jacob,  and  subse- 
quently, by  assignment  from  Jacob  and  the  executors  of  Joseph 
M.  Wyckoff,  the  two  moi-tgages  were  eventually  assigned  to  John 
T.  Wyckoff,  who  proceeded  in  1910  to  foreclose  the  Kennedy 
mortgage,  and  the  amount  due  thereon  was  realized  at  the  fore- 
closure sale. 

Complainant  in  May,  1911,  also  foreclosed  the  Vail  mortgage 
and  obtained  a  decree  with  costs,  &c.,  for  the  sum  of  $4,164.71. 
At  the  foreclosure  sale  on  May  5th,  1911,  the  Vail  mortgage, 
complainant  bought  in  the  property  for  the  sum  of  $2,500,  and 
left  an  apparent  deficiency  of  $1,664.71  due  on  his  decree. 

Mrs.  Minerva  Roberts  held  the  title  of  the  premises  now  at- 
tempted to  be  foreclosed  until  February  2d,  1912,  when  she  con- 
veyed to  John  P.  Lloyd,  who,  in  turn,  conveyed  to  Lydia  B. 
Holmes,  on  February  29th,  1912. 

On  December  27th,  1910,  Adelia  M.  Holmes  assigned  to  the 
said  Lydia  B.  Holmes  the  mortgage  for  $6,000  made  by  Minerva 
Roberts. 

Persons  by  the  name  of  Finks  purchased  the  property  from 
the  Vails  and  assumed  the  payment  of  the  mortgage  thereon. 

In  neither  of  these  foreclosure  proceedings  was  Adelia  M. 
Holmes,  Minerva  Roberts,  or  the  defendant,  Lydia  B.  Holmes, 
made  a  party. 

In  September,  1911,  complainant  sold  the  Vail-Fink  property, 
which  he  had  purchased  at  the  foreclosure  sale  for  $2,500,  to 
Dr.  R.  H.  Downes  and  his  wife  for  $4,700  cash.  During  the 
four  months  the  complainant  had  owned  the  property  he  had 
had  the  house  painted  and  made  some  other  repairs  to  it  at  a 
total  cost  of  between  $200  and  $300.  He  had,  therefore,  come 
out  ahead  whether  or  not  he  sued  on  the  Vail  bond  or  foreclosed 
the  collateral  mortgage. 

The  complainant  never  demanded  the  payment  by,  or  brought 
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suit  on  the  bond,  or  in  any  other  way  attempted  to  recover  the 
amount  of  this  deficiency  from  the  Vails,  the  parties  primarily 
liable  for  the  payment  therefor,  as  the  original  obligors  and 
mortgagors;  or  from  the  Finks,  the  parties  who  purchased  the 
property  from  the  Vails  and  assumed  the  payment  of  the  mort- 
gage thereon. 

In  November,  1911,  complainant  brought  this  action  to  fore- 
close the  collateral  mortgage. 

Xo  bond  was  given  with  the  collateral  mortgage. 

It  is  contended  by  the  defendant  that  Adelia  X.  Holmes, 
Minerva  Eoberts  and  herself  were  necessary  and  proper  parties 
in  the  suit  brought  to  foreclose  the  Vail- Fink  mortgage.  I  find 
that  this  contention  is  untenable. 

In  Jarman  v.  WiswaU,  2i  N,  J,  Eg.  (9  C.  E.  Gr.)  267,  the 
chancellor  stated  that  a  guarantor  is  not  a  necessary  party  to  a 
foreclosure  suit,  but  that  he  was  a  proper  party.  This  was 
under  the  act  of  1867,  that : 

**It  shall  be  lawful  for  the  chancellor  in  any  suit  for  the  foreclosure  or 
sale  of  mortgaged  premises,  to  decree  the  payment  of  any  excess  of  the 
mortgage  debt  above  the  net  proceeds  of  the  sale  by  any  of  the  parties  to 
such  suit  who  may  be  liable  either  at  law  or  in  equity  for  the  payment 
of  the  same.*' 

That  statute  is  no  longer  in  force,  and  I  do  not  think  that  the 
guarantor  is  even  a  proper  party. 

The  second  contention  of  the  defendant  is  that  by  the  condi- 
tion of  the  collateral  mortgage  the  complainant  should  have 
exhausted  his  remedy  against  Mr.  and  Mrs.  Vail  before  com- 
mencing an  action  to  foreclose  the  collateral  mortgage,  and  that 
it  was  necessary  for  the  complainant  to  have  exhausted  his  rem- 
edy against  the  Vails'  mortgaged  premises,  and  their  other  prop- 
erty, if  any,  for  the  entire  amount  due  on  the  bond  and  mortgage, 
before  resort  could  be  had  to  the  property  of  the  surety  pledged 
by  the  collateral  mortgage. 

The  condition  of  the  collateral  mortgage  is  that  if  the  Ken- 
nedys and  Vails  paid  the  principal  and  interest  of  their  respec- 
tive mortgages,  then  and  from  thenceforth  the  obligation  of  the 
collateral  mortgage  should  cease  and  be  void. 
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Under  that  condition  in  the  collateral  mortgage  it  is  mv 
opinion  that  the  complainant  could  (if  he  had  chosen  so  to  do) 
have  brought  suit  on  the  collateral  mortgage  after  the  due  date 
of  the  two  mortgages,  without  any  further  steps  being  taken. 
If  there  is  any  doubt  as  to  the  construction  of  the  guarantee  the 
rule  in  this  state  is  that  the  construction  against  the  grantor  is 
to  be  followed.  See  Hpey  v.  Jarman,  39  N.  J,  Law  (10  Vr,)  523. 

The  complainant,  if  he  had  chosen  so  to  do,  could  have  sued 
on  the  Vail  bond  for  the  deficiency,  but  he  was  not  bound  so 
to  do. 

At  the  time  of  the  sale  under  foreclosure  of  the  Vail-Fink 
property  Minerva  Roberts  was  the  owner  of  the  property  em- 
braced in  the  mortgage  now  under  foreclosure,  and  the  defendant, 
livdia  B.  Holmes,  held  the  legal  title  to  the  mortgage  for  $6,000. 
The  owner  of  the  property,  Minerva  Roberts,  was  notified  of  the 
foreclosure,  and  Lydia  B.  Holmes  on  the  witness-stand  admitted 
her  knowledge  of  the  foreclosure  and  sale  in  the  Vail-Fink  fore- 
closure case. 

It  is  true  that  tlie  complainant  l>ought  the  Vail  property  in 
at  the  foreclosure  sale  for  $2,500,  leaving  a  deficiency  of  over 
$1,600,  and  that  within  four  months  thereafter  he  sold  the  prop- 
erty, having  first  made  some  improvements  on  it,  and  made  a 
profit  out  of  the  transaction;  it  is  also  true  that  by  section  48 
(at  p.  Slf21)  of  the  Compiled  Statutes  of  Xew  Jersey,  suit  on 
the  bond  for  the  deficiency  must  be  begun  within  six  months 
from  the  date  of  the  sale;  it  is  also  true  that  had  the  com- 
plainant brought  an  action  on  the  bond  and  had  then  proceeded 
against  the  collateral  mortgaged  estate,  the  equity  of  redemp- 
tion would  have  been  opened  and  this  defendant  could  have 
come  in,  paid  the  deficiency  claimed  by  the  complainant  and  re- 
deemed the  premises.  The  complainant,  therefore,  makes  a 
profit  out  of  the  transaction,  while  Vail  escapes  his  liability  on 
the  deficiency  through  the  neglect  or  ignorance  of  the  defendant, 
who  may  have  assumed  that  eveiTthing  would  come  out  all  right 
in  the  end. 

If  there  were  any  evidence  before  the  court  of  any  fiduciary 
relationship  existing  between  Adelia  M.  Holmes  and  the  Wyek- 
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offs,  I  should  find  that  there  was  a  constructive  trust;  but,  al- 
though in  the  brief  of  Judge  Foster  there  is  an  intimation  that 
Miss  Holmes  made  the  purchase  of  the  property  and  executed 
the  complainant's  mortgage  without  independent  advice,  yet 
There  is  no  proof  whatever  on  the  subject,  and  nothing  in  the 
pleadings  to  make  such  proof  pertinent  or  relevant. 

I  shall,  therefore,  advise  a  decree  that  the  defendant  pay  the 
full  amount  asked  in  this  suit. 


The  Oak  Ridge  Company 

V. 

John  Toole. 

[Decided  November  1st,  1913.] 

1.  Where  the  parties  to  an  agreement  stipulated  at  the  time  it  was 
made  that  it  was  to  have  no  binding  effect  upon  them,  such  an  agree- 
ment, though  executed,  was  of  no  force  and  effect  at  law  or  in  equity. 

2.  Parol  evidence  is  admissible  in  equity  to  show  for  what  purpose  a 
written  agreement  to  repurchase  land  was  executed. 


Mr,  Mcurimillian  M.  Sialhnan,  for  the  complainant. 
Mr.  Frank  Smit,  for  the  defendant. 

Lewis,  V.  C. 

The  defendant  in  this  case  entered  into  a  written  agreement 
with  the  complainant  to  convey  a  tract  of  land  on  East  Thirty- 
third  street,  in  the  city  of  Paterson,  Xew  Jersey,  fifty  feet  by 
one  hundred  and  twenty-five  feet,  as  part  consideration  for  a 
house  and  lot  conveyed  to  the  defendant.  The  defendant  in 
making  the  conveyance  presumed  that  he  had  legal  title  to 
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the  lots  but  after  entering  into  the  agreement,  the  parties  dis- 
covered that  he  had  title  only  to  a  tract  one  hundred  feet  in 
depth.  When  the  complainant  discovered  the  defective  title, 
he  called  upon  the  defendant  to  secure  the  additional  twenty- 
five  feet  provided  for  in  his  deed  to  the  complainant.  They 
had  some  consultations  about  the  matter  and  finally  met  in 
the  office  of  Sherwood  &  Lockwood,  real  estate  agents  in  the 
city  of  Paterson,  New  Jersey;  at  the  time  of  the  meeting  they 
were  accompanied  by  their  respective  attorneys.  After  some 
discussion  of  the  subject  of  meeting,  they  entered  into  an  agree- 
ment wherein  the  defendant  contracted  that  if  he  didn't  perfect 
liis  title  to  the  premises,  298  and  300  East  Thirty-third  street, 
Paterson,  New  Jersey,  the  tract  in  question,  within  two  months 
from  that  date,  that  he  would  purchase  from  the  Oak  Bidge 
Company  said  premises  at  the  price  of  $2,000.  The  agreement 
is  as  follows : 

"Patebson,  N.  J.,  April  13th,  1912. 

"Whereas  on  the  thirteenth  day  of  April,  nineteen  hundred  and  twelve, 
John  Toole  and  Margaret  Toole,  his  wife,  of  the  city  of  Paterson,  did 
give  a  warranty  deed  of  property  known  as  Nos.  298  and  300  East  33d 
street.  Paterson,  N.  J.,  to  the  Oak  Ridge  Company,  a  corporation  of  tbe 
State  of  New  York,  and  whereas  it  appearing  that  the  said  John  Toole 
and  wife  did  not  have  title  to  the  rear  portion  of  said  lots,  fifty  by  twenty- 
four  feet,  now  therefore,  it  is  agreed  by  and  between  the  parties  hereto 
that  if  said  John  Toole  does  not  perfect  his  title  to  the  said  parcel  within 
two  months  from  the  date  hereof  by  delivering  to  Mr.  H.  J.  Hapgoodt 
treasurer  of  the  Oak  Ridge  Company,  evidence  that  he,  the  said  John 
Toole,  has  secured  and  recorded  a  deed  for  said  rear  portion,  it  is  fur- 
ther agreed  by  and  between  the  parties  hereto  that  if  the  said  John  Toole 
is  unable  to  perfect  title  as  herebefore  stated  then  and  in  that  event,  he 
agrees  to  purchase  from  the  Oak  Ridge  Company  the  said  property,  Nos. 
20S  and  300  East  33d  Street,  for  and  at  the  price  of  two  thousand  dollars. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

"Signed,  sealed  and  delivered  "Signed,    John  Toole. 

in  the  presence  of  "Signed,    The  Oak  Ridge  Co., 

"Albin  Smith.  "H.  J.  Hapqood, 

"Treasurerr 

The  evidence  of  the  complainant  was  that  the  defendant  did 
not  perfect  his  title  in  the  manner  aforesaid  and  that  it  is 
entitled  to  a  decree  compelling  the  defendant  to  repurchase  the 
land  for  $2,000.     The  defendant  admits  the  execution  of  the 
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agreement  and  insists  that  the  contract  in  question  was  signed 
by  the  parties  for  "selling  purposes,"  on  the  understanding  that 
it  would  not  be  considered  binding  on  the  defendant.  The 
treasurer  of  the  Oak  Ridge  Company  at  the  hearing  was  the 
only  witness  for  complainant  and  insisted  that  no  such  under- 
standing had  been  had  or  arrangement  been  made.  The  de- 
fendant alleged  that  he  had  given  complainant  the  agreement 
upon  the  representation  of  Mr.  Hapgood,  that  there  would  be  no 
trouble  about  it,  that  it  would  not  be  used  at  any  time,  and  that 
his  company  simply  wanted  it  for  "selling  purposes."  The  de- 
fendant was  corroborated  by  the  testimony  of  his  attorney,  Mr. 
Lynch,  and  by  a  witness,  Miss  Lockwood;  both  these  witnesses 
stated  that  they  heard  the  conversation  between  Mr.  Toole  and 
Mr.  Hapgood,  treasurer  of  the  Oak  Ridge  Company,  to  the  effect 
that  the  price  named  in  the  agreement  was  placed  there  for  "sell- 
ing purposes"  and  that  there  was  no  understanding  between  the 
parties  that  Toole  should  take  back  the  lots  at  the  sum  of  $2,000. 
The  complainant's  attorney,  who  was  as  heretofore  stated, 
present  at  the  time  of  the  meeting  in  the  office  of  Sherwood  & 
Lockwood,  testified  that  his  understanding  at  the  time  of  the 
execution  of  the  agreement  was  tliat  the  sum  of  $2,000  was 
inserted  in  it  for  "selling  purposes."  It  has  transpired  since 
the  making  of  the  agreement  that  the  defendant  has  perfected 
his  title  to  the  premises  in  question  and  tliat  he  has  offered  to 
deed  the  complainant  the  additional  property.  A  letter  w^as 
offered  in  evidence  showing  that  in  July,  about  two  or  three 
months  after  the  two  months  had  expired,  fixed  in  the  agree- 
ment for  the  payment  of  the  $2,000,  the  complainant  called  upon 
Toole  to  make  good  his  agreement.  There  was  a  further  exten- 
sion of  time  granted  to  the  defendant  Toole,  by  tlie  complainant, 
but  what  period  of  time  that  extension  covered  is  not  shown 
clearly  by  the  evidence,  except  that  it  was  very  indefinite.  It 
is  unnecessan',  however,  for  the  disposition  of  this  case  to  deal 
with  the  evidence  regarding  the  extension  of  time  granted  by 
the  complainant  to  the  defendant  for  the  fulfillment  of  his  con- 
tract. The  defendant's  solicitor  did  not  urge  this  branch  of 
the  case  upon  argument.  He  rests  his  defence  upon  the  ground 
that  the  agreement,  while  signed  by  his  client,  was  to  have  no 
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binding  effect  upon  him.  I  think  his  position  is  well  taken  and 
I  agree  with  his  view  of  the  ease.  In  O'Brien  v.  Paterson  Brew- 
ing and  Malting  Co.,  69  N.  J.  Eq.  (8  Rohb.)  117,  practically 
all  the  questions  involved  in  this  issue  are  thoroughly  and  ex- 
haustively discussed  by  the  learned  vice-chancellor.  This  case, 
it  seems  to  me,  establishes  the  rule,  that  if  the  parties  to  an 
agreement  stipulated  at  the  time  that  it  was  made  that  it  was  to 
have  no  binding  effect  upon  them,  then,  notwithstanding  their 
execution  of  the  agreement,  such  a  contract  is  of  no  force  and 
effect  at  law  or  in  equity.  The  rule  now  so  well  established  in 
equity,  admitting  parol  evidence  to  show  for  what  purpose  the 
written  agreement  was  executed,  was  properly  invoked  by  the 
defendant.  The  evidence  leaves  no  doubt  in  the  court's  mind 
that  in  this  issue  the  agreement  between  the  complainant  and 
the  defendant  was  made  for  the  purpose  as  stated  by  the  latter 
and  his  witnesses.  It  is  inequitable  and  unjust,  therefore,  for 
the  complainant  to  enforce  the  agreement  of  April  13th.  I  think 
the  defendant  in  finally  offering  a  deed  to  the  complainant  for 
the  additional  property,  has  done  all  that  is  required  of  him, 
and  if  the  complainant  asks  it,  will  give  him  relief  by  a  decree 
directing  the  defendant  to  make  the  conveyance  as  aforesaid. 

The  precise  terms  of  the  decree  may  be  settled  by  me  upon 
notice. 


Cfiarles  A.  Long 

V. 

F.  R.  Long  Company  et  al. 

[Decided  December  9th,  1913.] 

A  bill  whereby  a  stockholder  of  a  corporation  sought  injunctive  relief 
under  general  equity  jurisdiction  to  preserve  the  corporate  existence,  and 
also  sought  the  appointment  o^  a  receiver  under  the  statnte  relating  to  in- 
solvent corporations,  is  multifarious,  the  two  proceedings  being  incon* 
sistent. 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY,  1913.  545 


12  Buck.  Long  v.  F.  R.  Long  Ck). 


Mr.  Peter  W.  Stagg,  for  the  complainant. 

Mr,  Archibald  Hart  and  Mr.  Williajn  B.  Gourley,  for  the  de- 
fendants. 

Lewis,  V.  C. 

The  state  of  facts  presented  in  the  case  of  Robson  v.  C.  E. 
Fenniman  Co.,  83  N.  J.  Law  (5-4  Vr.)  JfoS,  differ  materially 
from  those  in  the  Long  proceeding,  and  the  court  finds  another 
test  of  stockholder's  right  to  sue,  t.  e.,  his  liability  to  assessment 
on  his  stock.  There  may  be  no  doubt  that  the  fact  has  been 
established  that  the  complainant  was  a  stockholder,  but  there  is 
the  further  question.  Can  a  court  of  conscience  sustain  his  claim 
to  fi^eneral  equitable  relief  in  view  of  the  facts  presented?  The 
evidence  discloses  that  the  certificate  of  stock  issued  to  Charles 
A.  Long  remained  attached  in  the  certificate  book  undelivered  to 
him  for  twelve  years,  wliile  the  certificates  of  all  other  stock- 
holders were  taken  away.  In  his  testimony  (page  25)  Mr. 
Ijong  admits  that  there  is  no  evidence  to  show  that  he  paid  one 
dollar  for  the  stock.  The  conversation  between  Thomas  and 
the  complainant  (page  56)  is  to  the  effect  that  he  had  paid 
nothing  for  the  stock.  Tlie  stock  certificates  did  not  come  into 
his  possession  until  after  the  death  of  his  brother,  Frank  R. 
Jjong,  the  principal  stockholder  of  the  F.  R.  Long  Company, 
and,  as  the  testimony  shows,  its  moving  and  controlling  spirit. 
The  certificate  was  then  taken  from  the  book  by  the  complain- 
ant. In  the  face  of  this  evidence  it  seems  that  the  right  of  the 
defendant  to  obtain  equitable  relief  is  a  matter  for  grave  con- 
sideration. However,  it  is  not  necessary  for  me  to  dispose  now 
of  this  question.  The  bill  presented  must  be  dismissed  on  the 
ground  that  it  is  multifarious.  There  are  two  radically  different 
proceedings  which  complainant  undertakes  to  conduct  under  it. 
One  is  a  suit  under  the  general  equity  jurisdiction  of  the  court 
to  secure  an  injunction  to  protect  the  complainant.  The  other 
if?  an  action  under  our  statute  in  relation  to  insolvent  corpora- 
tions, the  object  being  to  obtain  the  appointment  of  a  receiver. 
The  proceedings  are  entirely  different  in  their  nature.    One  has 
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in  view  the  preservation  of  the  corporate  existence  and  the  cor- 
porate property,  and  the  prevention  of  injuries  inflicted,  or 
ihreatened  to  be  inflicted,  upon  tliis  corporation  and  its  property 
by  the  defendants.  The  other  proceeding  is  aimed  directly  at 
what  is  practically  the  corporate  life-  of  the  F.  R.  Long  Com- 
pany— to  terminate  its  coi-porate  existence  and  distribute  its 
assets  among  its  creditors  and  stockholders.  If  this  court  should 
hold,  upon  a  proper  application,  that  a  receiver  should  be  ap- 
pointed for  the  F.  R.  Tjong  Company,  then  he  would,  in  the  ex- 
ercise of  the  functions  of  his  office  and  as  representing  all  tlie 
creditors  and  stockholders,  be  the  appropriate  party  to  maintain 
a  bill.  It  is  quite  apparent  that  two  such  different,  and  in  many 
respects  inconsistent  remedial  proceedings,  should  not  he  joined 
in  the  same  hill.  Such  a  bill  must  be  held  to  be  multifarious. 
Pierce  v.  Old  Dominion,  <f-r..  Smelling  Co.,  67  N,  J.  Eq.  {1 
Eobh.)  S90,  £'C. 


The  Rector.  Wardens  and  Vestrymen  of  St.  James 

Church 

V. 

Edaicnd  WrLsoN,  attorney-general,  et  al. 

[Decided  May  13th,  1913.] 

Testator  bequeathed  $14,000,  after  the  death  of  certain  life  tenants,  to 
complainants,  the  rector,  wardens  and  vestrymen  of  a  certain  Episcopal 
church,  in  trust,  to  erect  a  church  on  a  tract  conveyed  by  testator  to 
complainants  during  his  lifetime.  When  testator  died,  the  neighborhood 
was  a  flourishing  one  by  reason  of  a  racetrack  there,  but,  this  having 
been  terminated,  the  village  stagnated,  and  there  was  no  prospect  of 
any  reasonable  growth  of  such  population  or  that  a  new  Episcopal 
church  could  be  maintained  there  if  erected. — HeW,  that  such  fact  did 
not  cause  a  failure  of  the  charity,  but  that  the  fund  would  be  paid  over 
to  complainants,  to  be  used  for  the  benefit  of  the  Episcopal  church  in 
the  neighborhood  in  a  manner  to  be  determined  by  the  court. 
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On  pleadings  and  proof. 

Mr.  Gilbert  Collins  and  Mr,  Thomas  V,  Arrowsmith,  for  the 
complainant. 

Mr,  Edmund  Wilson,  attorney-general,  defendant  pro  se. 

Mr,  William  J,  Leofiard,  for  the  other  answering  defendants. 

Lewis,  V.  C. 

The  bill  is  filed  to  obtain  direction  and  a  construction  of  the 
will  of  Edmund  West,  who  died  May  8th,  1885,  leaving  a  last 
will  and  testament  duly  executed  and  admitted  to  probate  in  the 
office  of  the  surrogate  of  the  county  of  Monmouth,  whereby  he 
gave  the  sum  of  fourteen  thousand  dollars  ($14,000)  to  his 
executors  therein  named  to  pay  the  income  thereof  to  one  Rufus 
T.  West,  and  to  one  Emma  D.  West,  during  their  joint  lives, 
and  upon  the  death  of  the  survivor,  without  either  of  them 
leaving  issue,  then  to  pay  the  said  sum  of  fourteen  thousand  dol- 
lars ($14,000)  to  the  complainants,  the  rector,  wardens  and 
vestrymen  of  St.  James  Church,  in  trust,  for  the  purpose  of 
building  and  erecting  a  church  to  be  named  "St.  Mary's  Epis- 
copal Church,"  on  a  certain  tract  of  land  conveyed  by  the  testa- 
tor to  the  complainants  during  his  lifetime,  which  tract  of  land 
is  situated  near  Wolf  Hill,  in  the  township  of  Eatonto\vn,  in  the 
county  of  Monmouth  and  State  of  New  Jersey;  the  said  church 
to  be  built  within  the  space  ot  three  years  after  the  happening 
of  the  contingency  upon  which  the  said  ^ft  was  to  take  effect. 
Emma  D.  West  died  on  the  31st  day  of  J)ecember,  in  the  year 
1896;  Rufus  T.  West  died  on  the  8th  day  of  February,  in  the 
year  1908,  neither  of  them  leaving  any  issue,  and  upon  the 
death  of  the  said  Rufus  T,  West,  the  said  sum  of  fourteen  thou- 
sand dollars  ($14,000)  came  into  the  hands  of  the  complainants. 
At  the  time  of  the  death  of  the  said  testator,  the  neighborhood 
of  Wolf  Hill  was  a  growing  and  flourishing  one  by  reason  of  the 
Monmouth  Park  Association,  which  were  used  during  many 
months  of  the  year  for  the  racing  of  horses,  furnishing  employ- 
ment to  large  numbers  of  persons  in  the  vicinity  and  attracting 
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large  numbers  of  transient  visitors,  and  of  persons  who  resided 
there  during  the  whole  of  the  summer  months  in  the  vicinity. 
After  the  year  1892  the  Monmouth  Park  Association  ceased  to 
hold  race  meetings  upon  its  grounds  and  the  buildings  thereon 
were  dismantled  and  torn  down  and  the  railroad  tracks  running 
thereto  were  taken  up  and  can-ied  away,  and  the  lands  of  said 
association  were  sold  and  conveyed  to  other  persons.  The  proofs 
show  that  the  discontinuance  of  the  said  race  meetings  has  re- 
sulted in  the  complete  stagnation  of  the  village  of  Oceanport, 
which  had  grown  up  in  the  vicinity  of  Wolf  Hill  by  reason  of 
the  large  business  and  trade  which  had  arisen  by  reason  of  the 
numbers  of  persons  attracted  to  the  vicinity  by  the  said  race 
meetings,  that  the  population  of  the  said  village  had  stagnated, 
if  not  declined.  There  is  no  prospect  of  any  reasonable  growth 
of  such  population,  and  as  a  result,  an  Episcopal  church  erected 
on  the  said  lot  at  Wolf  Hill  could  not  reasonably  be  expected 
to  be  supported,  either  financially  or  by  the  attendance  of  a  con- 
gregation, because  of  the  very  few  members  of  the  Rrotestant 
Episcopal  Church  in  or  near  the  locality  of  Wolf  Hill.  The 
proofs  also  show  that  such  members  as  do  reside  in  the  vicinity 
are  affiliated  with  other  congregations  of  the  Protestant  Epis- 
copal Church  now  in  existence.  No  new  parish  can  be  created 
at  such  place  under  the  canons  and  laws  of  the  Protestant  Epis- 
copal Church  in  the  United  States  of  America  for  lack  of  assur- 
ance that  sufficient  money  could  be  raised  to  pay  the  annual 
salary  of  a  priest  to  conduct  the  services  in  such  church,  and  for 
lack  of  a  sufficient  number  of  male  communicants  of  the  Prot- 
estant Episcopal  Churdi  to  comprise  a  lawful  vestry  of  govern- 
ing body  thereof  unde^  the  laws  of  the  State  of  New  Jersey. 

In  view  of  these  facts  it  seems  to  me  highly  undesirable  and 
contrary  to  public  policy  to  c^rry  out  the  particular  intent  of 
the  testator  to  complete  a  church  building  to  be  named  "St. 
ifary's  Episcopal  Cliurch"  on  the  tract  of  land  in  question. 

The  learned  and  exliaustive  opinion  of  Judge  Green,  in  the 
case  of  MacKenzie  v.  Trustees  of  Presbytery  of  Jersey  City,  67 
N.  J,  Eq.  (1  Bobb.)  652,  clearly  establishes  the  doctrine  of  cy 
pres  in  the  jurisprudence  of  this  state.  In  this  case  the  New- 
Jersey  decisions  on  the  subject  are  considered  with  the  greatest 
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of  care  and  are  examined  in  detail.  The  rule  to  be  gathered  from 
such  consideration  seems  to  be  that  the  general  charitable  intent 
of  a  testator  may  be  carried  out  in  case  it  should  be  undesirable, 
impraaticable  or  against  public  policy,  although  not  impossible 
under  altered  circumstances  to  carry  out  the  special  intent.  The 
subject  has  been  dealt  with  in  several  decisions  df  the  court  of 
chancery  since  the  Ma^Kenzie  Case,  and  while  in  the  case  of 
Brotim  V.  Condid,  10  N.  J,  Eq,  (^  Roib.)  HO,  the  court  refuses 
to  make  cy  pres  application  on  the  ground  that  it  was  impossible 
at  the  time  of  the  death  of  the  testator  to  carry  out  his  actual 
charitable  intention,  yet  it  avows  that  cy  pres  application  can  be 
had  even  in  this  event,  if  the  general  intent  of  the  testator  can 
be  accomplished. 

The  suggestion  of  the  solicitor  of  the  residuary  legatees,  that 
the  trust  is  void  for  impossibility,  does  not  appear  by  the  facts 
in  this  case.  The  charitable  legatee  here  not  only  exists  but 
is  able  to  carry  out  the  trust,  and  applies  to  this  court  for  an 
application  of  cy  pres,  so  that  the  terms  of  the  trust  should  be 
modified  so  as  to  meet  conditions  which  have  changed  since  the 
making  of  the  will. 

It  appears  from  the  last  will  and  testament  of  the  testator 
that  his  general  charitable  intent  in  making  the  gift  was  to 
benefit  the  Protestant  Episcopal  Church  in  the  neighborhood  of 
Wolf  Hill,  and  I  am  satisfied  that  it  was  his  will  that  such  gen- 
eral charitable  intent  be  carried  out  in  the  event  that  it  should 
prove  undesirable,  impracticable  or  contrary  to  public  policy  to 
carry  out  the  particular  intent. 

My  conclusion  is  that  the  defendants,  the  next  of  kin  of  the 
testator,  are  not  entitled  to  any  of  the  fund,  and  that  the  said 
fourteen  thousand  dollars  ($14,000),  with  its  accumulations, 
must  be  disposed  of  by  the  complainants  for  the  benefit  of  the 
Protestant  Episcopal  Church  in  the  United  States  of  America 
in  the  neighborhood  of  Wolf  Hill,  in  such  a  manner  as  will  most 
nearly  effect  the  general  charitable  intention  of  said  testator, 
Edmund  West,  and  the  complainants  must  propose  a  scheme  in 
this  court  for  the  disposition  of  the  said  fund  in  accordance  with 
the  findings  of  the  court. 

The  cross-bill  of  the  defendants  will  be  dismissed. 
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Middlesex  Transportation  Company 

« 

The  Pennsylvania  Railroad  Company. 
[Submitted  December  4th,  1913.    Decided  December  4th,  1913.] 

1.  The  rnle  that  a  demurrer  to  a  bill  in  equity  confesses  as  true  all 
matters  that  are  well  pleaded  is  subject  to  the  exception  that,  when  facts 
are  averred  which  run  counter  to  facts  of  which  the  court  takes  judicial 
notice,  the  averments  will  be  disregarded. 

2.  Though  a  canal  with  a  basin  attached  is  a  public  highway,  it  is 
nevertheless  a  highway  of  a  particular  kind,  with  natural  limitations  on 
its  functions  and  subject  to  reasonable  regulations  and  control,  so  that 
the  policy  of  those  operating  it  of  closing  it  to  navigation  during  the 
winter  season  is  not  an  unlawful  invasion  of  the  rights  of  the  users. 

3.  Judicial  notice  is  taken  of  the  seasons  and  their  natural  influences 
on  material  things,  including  the  fact  that  canals  in  New  Jersey  are 
closed  to  navigation  in  the  winter. 

4.  Complainant  transportation  company  operating  boats  through  de- 
fendant's canal  is  not  entitled  to  restrain  the  closing  of  a  basin,  oper- 
ated in  connection  with  the  canal,  where  complainant  docked  its  boats, 
during  specified  winter  months,  prior  to  a  determination  at  law  that 
defendant  owed  complainant  the  duty  to  keep  the  basin  open  during  such 
season. 

5.  Whether  equity  has  jurisdiction  may  be  raised  by  demurrer  t®  the 
bill. 

6.  Where  complainant  operated  boats  through  defendant's  canal,  but 
had  no  different  rights  therein  than  were  common  to  the  public  in  gen- 
eral, it  could  not  maintain  a  bill  to  enjoin  the  closing  of  a  basin  attached 
to  the  canal  during  certain  winter  months  on  the  ground  that  the  ob- 
struction was  a  public  nuisance. 

7.  Where  complainant  operated  boats  through  defendant's  canal,  and 
defendant  threatened  to  close  a  portion  of  the  canal  during  certain  winter 
months,  which  complainant  alleged  would  result  in  a  loss  to  it  of  at 
least  $500  a  day,  complainant  had  an  adequate  remedy  at  law  by  appli- 
cation to  the  board  of  public  utility  commissioners  as  provided  by  P.  L, 
1911  p.  374,  or  by  mandamus,  or  by  action  for  damages,  in  the  absence 
of  any  question  as  to  defendant's  ability  to  respond,  and  hence  was  not 
entitled  to  enjoin  the  closing  of  the  canal. 

8.  Where,  on  demurrer  to  a  bill,  it  appeared  that,  taking  the  charges 
as  true,  the  bill  would  be  dismissed  on  final  hearing,  the  demurrer  would 
be  sustained  and  the  bill  dismissed. 
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On  demurrer  to  bill. 

Mr.  George  S.  Silzer,  for  the  complainant. 

Mr.  Theodore  Strong,  for  the  defendant. 

Backes,  V.  C. 

The  object  of  this  bill  is  to  compel  the  defendant  to  maintain 
and  operate  a  part  of  the  Delaware  and  Raritan  canal  at  New 
Bnmswick,  during  the  winter  season  until  the  elements  make  it 
impossible. 

The  bill  was  filed  January  Tth,  1913,  and  avers  that  the  com- 
plainant is  a  common  carrier  of  freight  by  boat  between  New 
Brunswick  and  New  York,  and  carries  approximately  three  hun- 
dred tons  of  freight  daily.  Its  dock  at  New  Brunswick,  of  about 
four  hundred  feet  in  length,  is  located  on  what  is  known  as  the 
lower  basin  of  the  canal,  and  was  built  in  1912.  This  basin  is 
about  a  mile  in  length,  about  one  hundred  and  twenty-five  feet 
in  width  and  extends  from  the  upper  lock  of  the  canal  proper 
to  an  outlet  lock  into  the  Raritan  river,  where  the  tide  ebbs  and 
flows  to  a  rise  and  fall  of  about  six  feet.  •  A  tow-path  divides  it 
from  the  river.  In  the  use  of  the  basin,  the  boats  of  the  com- 
plainant pass  under  a  draw-bridge  at  Albany  street  and  through 
the  outer  lock  into  the  Raritan  river,  both  of  which  are  operated 
by  employes  of  the  defendant,  free  of  charge.  The  use  of  the 
basin  is  also  free.  The  basin  is  a  continuation  of  the  Delaware 
and  Raritan  canal,  which  commences  at  Bordentown  and  ends 
at  the  upper  lock,  and  is  operated  by  the  defendant,  tolls  being 
paid  for  its  use.  Notice  was  served  on  the  complainant  by  the 
defendant  that  the  canal  proper  would  be  closed  on  December 
20th,  1912.  It  was  not  closed,  but  continued  to  remain  and  was 
open  for  use  at  the  time  the  bill  was  filed.  The  complainant  was 
informed  by  the  bridge  and  lock  tenders,  employes  of  the  de- 
fendant at  the  outlet-lock  and  Albany  street  bridge,  that  their 
employment  would  cease  on  January  1st,  1913.  The  complainant 
received  notice  on  January  6th,  1913,  that  the  water  would  be 
withdrawn  from  the  lower  basin  on  the  following  day,  as  soon 
as  the  boats  of  the  complainant  passed  out  of  the  basin.     Tlie 
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basin  can  be  used  at  any  and  all  times  until  the  weather  becomes 
extremely  cold  and  heavy  layers  of  ice  are  formed.  The  defend- 
ant threatened  to  close  the  basin  to  the  use  of  the  complainant, 
and  that  it  would  probably  remain  closed  until  March  17th,  the 
usual  time  when  the  same  is  opened.  The  closing  of  the  basin 
would  cause  a  loss  to  the  complainant  of  approximately  $500  a 
day.  The  defendant  gave  as  an  excuse  for  the  closing  of  the 
basin,  that  it  is  necessary  to  inspect  and  repair  the  wickets  of  the 
lock  once  in  each  four  years.  There  are  two  locks  at  the  outlet- 
lock,  one  of  which  the  defendant  has  permitted  to  fall  into  disuse 
and  that  if  the  same  were  in  repair  and  in  full  service,  one  lock 
could  be  used  while  the  other  was  being  repaired.  There  is  no 
reason  for  closing  the  basin,  and  that  whatever  repairs  are  neces- 
sary can  be  made  after  the  basin  would  be  closed  by  reason  of 
the  extreme  cold  weather.  No  right  exists  in  the  defendant  to 
close  the  basin ;  that  the  same  is  a  public  highway  to  which  the 
public  has  a  free  and  open  use  at  all  times.  The  defendant  has 
never  received  the  right  to  close  the  said  highway.  The  basin 
is  maintained  for  the  convenience  of  the  defendant,  subject  to 
the  free  and  uninterrupted  use  thereof  of  persons  desiring  to 
use  the  same  as  such  public  highway.  The  complainant  has  been 
in  business  about  eight  years,  and  during  former  seasons  when 
the  basin  was  closed,  it  operated  its  boats  from  docks  of  the  de- 
fendant company  located  on  the  Earitan  river,  which  were  torn' 
down  in  the  fall  of  1911.  There  was  a  winter  season  when  the 
canal  and  basin  were  closed,  when  the  boats  of  the  complainant 
did  not  lose  a  single  trip  and  at  other  times  many  trips  were 
made  after  the  complainant  was  barred  from  the  canal  basin. 
The  defendant  pretends  that  it  is  necessary  to  close  the  basin 
for  repairs  and  for  other  purposes,  which  is  untrue.  It  is  not 
necessary  at  this  time  (the  time  of  the  filing  of  the  bill),  or  at 
any  time,  for  the  defendant  to  close  the  lower  basin,  and  it  is 
only  necessary  that  the  same  should  be  closed  when  closed  by 
the  elements.  The  bill  prays  that  the  defendant  be  decreed  to 
keep  the  lower  basin  open  for  the  use  of  the  complainant's  boats 
until  the  same  is  closed  by  the  elements,  and  for  an  injunction  to 
prevent  the  defendant  from  closing  the  basin  to  the  use  of  the 
complainant,  and  that  the  defendant  may  be  decreed  to  open 
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and  close  the  outlet-lock  and  the  draw-bridge  when  necessary, 
for  the  complainant's  boats  to  pass  through  the  same.  This 
recital  of  the  bill  is  almost  verbatim. 

The  canal,  I  assume,  is  the  one  built  pursuant  to  an  act  to 
incorporate  the  Delaware  and  Earitan  Canal  Company,  passed 
February  4th,  1830  (P.  L.  1830  p.  7^),  by  that  company,  and  I 
also  assume  that  the  Pennsylvania  Railroad  Company  is  operating 
it  as  lessee,  although  as  to  both  of  these  matters  the  bill  is  silent. 

The  defendant  filed  a  general  demurrer  to  the  prayer  for  dis- 
covery and  relief,  and  assigned  as  special  causes  that  the  com- 
plainant has  an  adequate  remedy  at  law,  and  that  its  right  to 
relief  must  be  first  established  by  a  judgment  in  an  action  at 
law,  before  it  can  be  recognized  or  enforced  in  this  court. 

(1)  It  will  be  observed  that  the  bill  alleges  that  the  canal 
basin  is  a  public  highway  and  that  there  is  no  need  or  reason  for 
closing,  and  that  the  defendant  has  not  the  lawful  right  to  close 
it  during  the  winter  season;  and  inasmuch  as  it  is  the  rule  that 
a  demurrer  confesses  to  be  true  all  matters  which  are  well 
pleaded,  it  is  claimed  that  the  defendant  is  therefore  concluded 
by  these  averments.  But  there  is  this  exception  to  the  rule: 
that  when  facts  are  averred  which  run  counter  to  facts  of  which 
the  court  takes  judicial  notice,  the  averments  will  be  disregarded. 
Dan.  Oh.  Pr.  61,6. 

(2)  It  is  fairly  inferable  from  the  bill  that  the  defend- 
ant's uniform  course  has  been  to  interrupt  navigation  during  the 
winter  months,  and  that  the  threatened  pursuit  of  this  practice 
in  the  present  year  is  the  wrong  complained  of.  The  good  faith 
of  the  defendant  in  the  doing  of  this  is  not  assailed.  The  con- 
tention is  that  to  enforce  any  regulation  in  the  use  of  the  canal, 
no  matter  how  needful  in  the  conservation  of  the  defendant's 
property,  or  reasonable  in  anticipation  of  zero  weather,  which 
would  prevent  navigation  at  a  time  short  of  the  action  of  the 
elements,  would  be  an  unlawful  invasion  of  the  complainant's 
rights.  That  the  canal,  as  well  as  the  lower  basin,  which  is  a 
part  of  the  canal,  is  a  public  highway,  is  declared  by  the  act  of 
incorporation  and  has  been  settled  by  the  authorities  in  this 
state.  Bameit  v.  Johnson,  15  N.  J.  Eq.  (2  McCart.)  1,81; 
Morris  Canal  and  Banhing  Co.   v.   Fagan,   18  K.  J.   Eq.    (S 


Digitized  by  VjOOQIC 


054:  CASES  m  CHANCERY,  1913. 


Middlesex  Transp.  Co.  i7.  Pennsylvania  R.  R.  Co.  82  Eq, 

C.  E.  Or,)  215;  Bonaparte  v.  Camden  and  Amhoy  Railroad 
Co,,  Baldwin  ^5,  It  is,  however,  a  public  highway  of  a 
peculiar  kind,  with  natural  limitations  upon  its  functions,  and 
subject  to  reasonable  regulations  and  control.  The  single  cir- 
cumstance of  the  use  of  water  as  the  means  of  transportation 
repels  the  idea  that  a  canal  is  to  be  maintained  as  a  public  high- 
way during  a  season  of  the  year  when  the  use  of  that  commodity 
is  usually  destroyed  by  the  forces  of  nature,  and  it  must  be 
recognized  that  the  policy  of  closing  a  canal  to  navigation  dur- 
ing the  winter  season  is  well  within  the  rights  of  the  manage- 
ment. Judicial  notice  is  taken  of  the  seasons  and  their  natural 
influences  upon  things  material,  and  it  seems  to  me  that  the 
defendant's  regulation  of  closing  its  canal  during  the  winter 
months  finds  its  warrant  and  justification  in  the  likely  effect  the 
elements  would  otherwise  have  upon  its  property  and  operations 
during  that  period. 

(3)  But  even  though  I  should  regard  the  defendant's  admin- 
istration as  open  to  judicial  attack,  I  am  unable  to  discover 
a  disturbance  of  any  legal  right  of  the  complainant  which  this 
court  may  notice  or  redress,  or  any  equitable  grounds  upon 
which  its  jurisdiction  may  be  invoked.  Xo  statutory  duty  is 
involved.  The  grievance  complained  of  is  simply  a  threatened 
invasion  of  an  asserted  legal  right  and  the  relief  sought  is  the 
protection  of  that  right,  which  right  to  protection  is,  as  a  mat- 
ter of  law,  not  clear  and  settled,  and  must,  before  it  can  receive 
vindication  here,  be  first  established  in  the  law  courts.  "A 
court  of  equity  may  interpose,  under  some  circumstances,  to  pro- 
tect a  legal  right,  as  when  a  violation  is  threatened  or  is  being 
actually  committed,  which  will  do  irreparable  damage,  but  it 
must  be  made  clearly  to  appear  that  the  complainant  has  the 
right  he  claims,  for  if  he  is  without  right,  the  court  is  without 
jurisdiction.  There  can  be  no  damage,  irreparable  or  otherwise, 
where  there  is  no  violation  of  a  right.  To  justify  the  inter- 
ference of  a  court  of  equity  in  such  a  case  the  legal  right  set  up 
by  the  complainant  must  be  clear,  for,  as  was  said  by  Mr.  Jus- 
tice Dixon,  speaking  for  the  court  of  errors  and  appeals,  in  Oui- 
calt  V.  George  W,  Helme  Co.,  Jf2  N,  J,  Eq.  {15  Stew.)  665, 
where  the  question  is  one  of  legal  right,  a  condition  precedent  to 
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the  right  of  the  complainant  to  bring  his  adversary  into  a  court  of 
conscience  is  that  the  latter's  conduct,  which  is  claimed  to  be 
wrongful,  shall  appear  to  be  unconscientious,  and  that  this  can- 
not be  shown,  unless  it  is  made  to  appear  that  the  defendant 
has  violated  a  legal  right  which  had  been  previously  established 
against  him  by  a  judgment  at  law,  or  which,  on  the  admitted 
facts  of  the  case,  appears  to  be  free  from  doubt  or  question. 
The  complainants  do  not  complain  that  the  defendants  have  in- 
vaded their  property,  and  are  there  wantonly  committing  great 
and  serious  damage,  nor  that  the  defendants  are  so  using  their 
own  property  as  to  cause  irrt^parable  injury  to  the  complainants' 
property,  but  their  complaint  is  that  the  defendants  refuse  to 
give  them  such  use  of  their  (the  defendahts)  property  and  ser- 
vants as  they  are  entitled  to  by  law,  and  that  they  suffer  irrep- 
arable harm  in  consequence.  What  the  complainants  want  is 
that  the  court  shall,  for  their  benefit,  control  the  defendants  not 
only  in  the  use  of  their  property,  but  in  the  conduct  of  their 
business.  Nothing  short  of  a  case  of  the  most  extreme  neces- 
sity, where  the  legal  right  is  entirely  free  from  doubt,  the  injury 
great  and  ruinous,  and  the  defendants'  conduct  wholly  inde- 
fensible, would  justify  the  exercise  of  so  strong  a  power  by  any 
judicial  tribunal."  Delaware,  £c..  Railroad  Co,  v.  Central 
Stock  Yard  and  Transit  Co,,  Jf5  N.  J,  Eq,  (IS  Stew.)  60 
(at  p.  •65) ;  46  N.  J,  Eq.  (1  Dick.)  280,  The  discussion  of 
the  principle  and  the  facts  in  the  case  cited  is  singularly  apposite 
to,  and  entirely  dispositive  of,  the  case  made  by  the  complainant's 
bill.  Vice-Chancellor  Garrison  in  Jacquelin  v.  Erie  Railroad 
Co.,  69  N.  J.  Eq:(S  Rohb,)  ^32,  illuminating  the  rule  that  the 
complainant's  legal  right  must  be  clear  before  equity  can  inter- 
vene, says:  "I  understand  that  what  is  meant  by  this  rule  is 
not  that  the  precise  question  has  ever  been  settled  by  the  courts 
of  law  of  this  state,  but  that  the  precise  principle  has  been  thus 
settled.  The  broad  general  principle  has  undoubtedly  been  set- 
tled in  this  state  that  common  carriers  are  under  a  legal  duty 
to  serve  the  public,  and  in  cases  where,  under  their  charters  or 
under  the  statutes,  a  duty  is  manifested,  the  courts  will  compel 
them  to  perform  such  duty.  But  the  complainants  in  this  case 
must  go  much  further  than  this,  and  must  demonstrate  that  the 
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courts  in  this  stat€  have  established  the  principle  that  at  com- 
mon law  and  in  default  of  legislation  a  court  of  law  will  hold  it 
to  be  the  duty  of  a  common  carrier  to  locate  stations  at  such 
points  as  the  court  shall  determine,  or  at  leavst  not  to  discontinue 
stations  at  points  where  the  court  shall  determine  that  they 
should  remain.  The  complainants  must  show  that  our  courts 
have  established  a  principle  w^hich  does  not  stop  short  of  holding 
that  the  whole  matter  of  regulating  the  method,  manner,  kind 
and  quantity  of  service  that  conmion  carriers  shall  render  the 
public  has,  in  cases  in  which  the  legislature  has  made  no  pro- 
vision, been  committed  to  the  courts  for  determination  and  de- 
cision." Fritts  V.  Delaivure,  £c..  Railroad  Co,,  75  N.  J.  Eq. 
(5  Buck,)  S8Ii. 

(4)  The  objection  of  the  complainant  that  the  question  of 
jurisdiction  cannot  be  raised  upon  demurrer,  is  unsubstantial. 
Dan.  Ch.  Pr,  5Jf9;  Story  Eq,  PI  §  472;  Mitf,  PI  89;  Roth- 
holz  V.  Schivartz,  1,6  N.  J.  Eq,  {1  Dick.)  ^77. 

(5)  On  the  argument  the  complainant's  counsel  urged  that 
the  defendant's  threatened  conduct  to  void  the  basin,  even  tem- 
porarily, would  be  an  obstruction  to  a  public  highway  and  a 
public  nuisance,  which  a  court  of  equity  will  enjoin.  If  we 
should  entertain  the  allegations  of  the  bill  in  this  narrow  and 
restricted  view,  which  is  altogether  inadmissible,  it  cannot  avail 
the  complainant,  because  it  fails  to  show  some  special  injury 
peculiar  to  itself,  aside  from  and  independent  of  the  general  in- 
jury to  the  public.  The  right  which  the  complainant  has  in  the 
use  of  the  canal  arises  out  of  the  defendant's  legal  duty  to  fur- 
nish means  of  transportation  over  the  highway  to  the  public,  and 
this  right  and  duty  is  not  enlarged  because  the  complainant's 
landing  place  is  located  upon  the  defendant's  canal  basin.  It 
does  not  appear  by  the  bill  under  what  circumstances  the  com- 
plainant chose  to  put  its  dock  at  this  point,  and  in  the  absence 
of  allegations,  it  is  not  to  be  assumed  that  any  additional  rights 
or  duties  flow  from  this  circumstance;  and  it  follows  that  the 
wrong  to  be  suffered  by  the  complainant  will  be  to  its  right  of 
navigation  in  common  with  the  public  at  large  and  for  which  it 
cannot  have  redress.  Higli  Inj.  (J/th  ed.)  §  762;  Hinchman  v. 
Paterson  Horse  Railroad  Co.,  17  N,  J.  Eq,  (2  C,  E,  Gr.)   75: 
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Allen  V.  Board  of  Chosen  Freeholders,  IS  N.  J.  Eq.  {2 
BeasJ)  68;  Zabriskie  v.  Jersey  City  and  Bergen  Railroad  Co., 
IS  N.  J.  Eq.  {2  Beas.)  SU;  Humphreys  v.  Eastlach,  6S  N.  J. 
Eq.  (18  Dick.)  1S6. 

(6)  The  complainant  has  a  complete  and  adequate  remedy 
at  law.  Eecourse  may  be  had  to  the  board  of  public  utility  com- 
missioners (P.  L.  1911  p.  S7Jt),  or  to  proceedings  by  mandamus, 
possibly  upon  its  own  relation  or  maybe  as  a  relator  in  the 
name  of  the  attorney-general.  Jacquelin  v.  Erie  Railroad  Co., 
supra.  An  action  for  damages  will  furnish  full  relief.  The 
apprehended  invasion  of  the  complainant's  right  will  not  in- 
volve an  irreparable  injury.  The  injury  is  not  of  a  per- 
manent, continuous  or  recurring  nature.  Rogers,  &c..  Works 
V.  Erie  Railway  Co.,  20  N.  J.  Eq.  (5  C.  E.  Or.)  379;  Barnett  v. 
Johnson,  supra.  In  so  far  as  the  bill  discloses,  it  is  of  a  most 
temporary  and  transient  kind.  The  averment  is  that  the  de- 
fendant threatens  to  close  the  basin,  between  the  time  of  the 
filing  of  the  bill  and  March  17th,  then  next.  It  is  true  that  the 
complainant  alleges  that  the  defendant  gave  "as  an  excuse  for 
the  closing  of  said  lower  basin,  that  it  is  necessary  to  inspect  and 
repair  the  wickets  on  said  lock  once  in  each  four  years,''  but  this 
meagre  statement  does  not  amount  to  an  averment  that  the  de- 
fendant threatens  to  again  close  the  basin  four  years  hence.  That 
the  closing  of  the  basin  will  destroy  or  even  diminish  the  com- 
plainant's trade  is  not  averred,  nor  is  it  to  be  implied.  It  may 
be  that  in  the  carrying  on  of  its  trade  as  a  forwarder,  the  com- 
plainant will  be  obliged  to  dock  its  boats  at  some  other  point 
along  the  Earitan  river  at  New  Brimswick,  which  may  be  less 
convenient  and  involve  costs  of  additional  hauling,  but  this  loss 
can  be  readily  ascertained  in  dollars  and  cents.  In  fact,  the  bill 
measures  the  complainant's  anticipated  loss  at  the  sum  of  $500 
a  day.  N"o  question  is  raised  as  to  the  ability  of  the  defendant 
to  respond.  In  the  case  of  Sperry  <&  Hutchinson  Co.  v.  Hertz- 
berg,  69  N.  J.  Eq.  (S  Robb.)  26i,  Vice-Chancellor  Stevenson 
said :  "It  is  not  alleged  that  the  defendant  is  not  fully  respon- 
sible for  any  amount  of  damages  which  the  complainant  could 
possibly  recover  against  him  in  an  action  at  law.  While  the  de- 
fendant's operations  may  cause  damage  to  the  complainant  in 
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its  business,  there  is  nothing  to  justify  the  apprehension  that 
such  damage  will  be  permanent  or  so  extensive  during  the  period 
which  will  be  required  for  the  ascertainment  at  law  of  the  com- 
plainant's right  as  to  make  the  complainant's  compensatory  re- 
covery at  law,  in  case  he  secures  one,  in  any  degree  inadequate. 
The  fact  that  the  damages  of  the  complainant  may  be  difficult  of 
ascertainment,  and  the  fact  that  the  defendant's  conduct,  if 
illegal,  amounts  to  a  continuous  violation  of  the  complainant's 
rights,  are  not  circumstances  which  can  be  recognized  in  this 
court,  as  the  law  stands  to-day,  as  taking  the  case  out  of  the 
operation  of  the  well-settled  general  rule/' 

(7)  It  being  an  absolute,  certain  and  clear  proposition 
that  taking  the  charges  in  the  bill  to  be  true,  the  bill  would  be 
dismissed  on  fmal  hearing  ( VaiVs  Executors  v.  Central  Railroad 
Co,,  23  N,  J.  Eq,  (8  C,  E,  Or,)  ^66),  the  demurrer  will  be  sus- 
tained and  the  bill  dismissed,  with  costs. 


William  C.  Jokes 


V, 


Anna  P.  Head  eToNES. 
[Argued  November  25th.  1913.     Decided  December  2d,  1913.] 

1.  The  rule  that  a  bill  of  review  to  open  a  divorce  decree  cannot  be 
filed  after  the  statutory  time  to  take  an  appeal  from  a  decree  does  not 
apply  to  default  decrees  in  ex  parte  cases  procured  by  imposition  and 
fraud,  of  which  the  court,  as  well  as  the  state  and  the  defendant,  are  the 
victims. 

2.  Where  a  divorce  is  granted  on  defendant's  default,  she  cannot  ap- 
peal, so  that,  where  the  decree  is  obtained  by  fraud,  the  defaulting  party 
may  file  a  petition  to  set  it  aside  though  the  time  to  appeal  has  expired. 

3.  Where  a  default  divorce  decree  was  obtained  by  fraud,  the  wife's 
remedy  was  not  limited  to  a  bill  of  review,  but  she  was  entitled  to  invoke 
a  summary  remedy  by  petition  to  set  aside  the  decree,  provided  she  acted 
promptly  on  discovering  the  fraud. 
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On  motion  to  dismiss  petition  to  vacate  decree  of  divorce. 
Messrs.  Bourgeois  &  Coulovib,  for  the  petitioner. 
Mr,  Floyd  If.  Bradley,  for  the  defendant. 

Backes,  V.  C. 

The  question  presented  on  this  motion  is  whether,  after  the 
expiration  of  tlie  statutory  period  for  the  taking  of  an  appeal, 
tJiis  court  has  the  power,  en  petition  and  order  to  show  cause, 
to  set  aside  a  decree  of  divorce  in  an  ex  parle  suit,  obtained  by 
fraud. 

The  petition  for  divorce  was  filed  August  17th,  1912,  and 
alleges  a  desertion  by  the  defendant  in  June  of  1906.  The  de- 
fendant defaulted,  and  a  reference  was  made  to  a  master.  Upon 
his  report  a  decree  nm  was  entered  January  17th,  1913,  and  on 
July  18th  following  a  final  decree  of  divorce  was  granted.  I 
have  examined  the  proofs  taken  before  the  master  and  find  them 
barely  sufficient  to  sustain  the  decree,  in  substance,  the  peti- 
tioner swore  that  in  the  fall  of  1906,  while  he  was  in  Denver, 
his  wife,  without  his  consent  or  knowledge,  moved  their  house- 
hold effects  from  Camden  to  Swarthmore,  Pennsylvania,  where 
she  has  ever  since  resided  with  her  now  ad  nit  son  and  daughter, 
and  has  since  refused  to  have  communication  with  him,  although 
he  has  diligently  pursued  her  to  effect  a  reconciliation.  The  pe- 
titioner's testimony  was  not  put  to  the  test  of  cross-examination 
by  the  master,  as  it  should  have  been.  If  it  had,  there  might 
have  been  an  adverse  report.  The  corroborating  testimony  is 
meagre  and  weak,  and  the  failure  of  the  petitioner  to  call  his 
children,  with  whom  he  was  on  intimate  terms,  and  who  were 
familiar  with  all  of  the  circumstances,  is  especially  significant 
and  should  have  attracted  the  master's  attention. 

On  November  18th  last  the  defendant  petitioned  to  set  aside 
the  decree,  alleging  that  she  first  had  knowledge  of  it  on  the 
preceding  27th  day  of  October.  I^he  time  had  then  expired 
for  the  taking  of  an  appeal  from  a  decree  of  divorce.  She  avei*s 
that  after  she  was  served  wiih  process,  her  Imsband  promised  to 
abandon  the  suit  and  persuaded  her  not  to  interpose  a  defence, 
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and  because  of  this  she  failed  to  defend  herself.  She  denies  the 
desertion,  and  avers  that  in  1906,  at  the  time  of  the  supposed 
desertion,  her  husband  purchased  a  house  in  Swarthmore  and  to 
it  moved  his  household  goods  from  Gamden;  that  she  and  their 
children  moved  to  Svi^arthmore  with  her  husband's  consent  and 
approval.  That  since  that  time  her  husband  has  declined  to 
see  or  to  speak  to  her,  although  she  has  frequently  made  ad- 
vances, and  that  he  has  altogether  ignored  her,  except  to  furnish 
the  means  for  the  1-ouseliold  expenses.  Her  story  is  very  fully 
supported  by  her  two  children,  her  two  sisters  and  a  niece  of  the 
husband,  and  by  letter  communications  from  him. 

On  the  return  of  the  order  to  show  cause,  motion  was  made 
to  dismiss  the  petition,  on  the  ground  that  this  court  is  without 
power,  after  the  time  has  expired  for  the  taking  of  an  appeal,  to 
set  aside  a  decree  taken  by  default,  even  though  it  was  obtained 
through  fraud  practiced  on  the  defaulting  party  by  her  adver- 
sary, whereby  she  was  deprived  of  her  opportunity  to  present  her 
defence,  and  by  fraud  perpetrated  upon  the  court.  Watkinson 
v.  Wathinson,  68  N.  J.  Eq,  {2  Robh,)  6S2;  Cook  v.  Weigley,  69 
N.  J.  Eq,  (3  Robb.)  836;  Sparks  v.  Fortescue,  75  N.  J.  Eq, 
(5  Buck.)  586,  are  cited  to  support  the  contention. 

(1)  I  do  not  understand  that  the  rule  laid  down  by  the 
court  of  errors  and  appeals  in  these  cases  that  a  bill  of  review  or 
a  petition  to  open  a  decree  cannot  be  filed  after  the  expiration 
of  the  statutory  period  within  which  an  appeal  can  be  taken  from 
a  decree,  applies  or  was  intended  to  apply  to  decrees  in  ex  parte 
cases,  procured  as  the  one  in  this  case  was,  whose  sole  foundation 
rests  upon  imposition  and  fraud,  of  which  the  court,  as  well  as 
the  state,  '^the  interested  third  party,"  and  the  defendant,  are 
the  victims.  On  this  motion  the  proofs  contained  in  the  moving 
papers  must  be  taken  as  true,  and  if  true,  one  cannot  escape  the 
conviction  that  the  decree  was  obtained  by  deceit  and  perjured 
testimony  and  that  the  records  of  this  court  have  been  basely 
defiled,  the  interest  of  the  state  has  been  imposed  upon  and  the 
rights  of  the  defendant  grossly  and  unconscionably  outraged. 
Surely,  the  rule  was  never  meant  to  tie  the  hands  of  this  court 
in  circumstances  of  this  kind,  nor  to  deprive  the  court  of  its  in- 
herent power  to  purge  its  records  of  false  decrees  foisted  upon  it 
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by  corrupt  and  fraudulent  suitors,  and  to  do  this  in  a  most  sum- 
mary fashion  by  petition  and  motion,  even  after  the  time  has 
passed  /or  the  taking  of  appeals  in  cases  where  an  appeal 
will  lie. 

In  Kearns  v.  Kearm,  10  N,  J,  Eq.  (4  Bohb.)  Jf8S,  in  which 
the  facts  were  somewhat  similar,  although  the  point  of  this  mo- 
tion was  not  involved,  Vice-Chancellor  Stevenson  had  before 
him  the  question  whetlier  the  bill  was  original  or  one  for  re- 
view to  set  aside  a  fraudulent  divorce,  and  in  holding  it  to  be 
the  latter  upon  the  case  made,  says:  **There  is  another  reason, 
in  my  opinion,  why  the  complainant's  bill  should  be  deemed 
strictly  a  bill  of  review.  The  complainant  had  no  notice  of  the 
divorce  suit  which  the  defendant  brought  against  her.  She  had 
no  opportunity  to  be  heard.  The  cause  was  tried  ex  parte.  She 
now  conies  forward,  alleging  her  surprise,  her  lack  of  oppor- 
tunity to  present  her  case,  and  offers  proofs  that  fraud  was  prac- 
ticed and  injustice  done  which  would  not  have  occurred  if  she 
had  had  an  opportunity  to  present  her  defence.  In  this  sort  of 
a  case  no  bill  of  review  is  necessary,  even  though  the  decree  has 
been  enrolled."  And  further:  "Where  the  party  aggrieved  by 
a  fraudulent  or  unjust  decree  is  able  to  obtain  full  relief  upon  a 
petition  for  the  vacation  of  the  enrollment  and  the  opening  of 
the  decree,  it  seems  to  me  that  in  many,  if  not  all,  cases  an  appli- 
cation for  leave  to  file  a  bill  of  review  ought  to  be  denied. 
*  *  *  In  my  opinion,  the  application  by  petition  in  the  cause 
to  vacate  the  enrollment  and  open  the  decree  is  to  be  encouraged, 
if  not  exclusively  prej-cribed,  in  all  cases  where  such  procedure 
will  accomplish  justice."  White  v.  Smith,  72  N,  J.  Eq.  (2 
Buck.)  697. 

(2)  There  is  also  this  reason  why  the  doctrine  of  the  cases 
cited  is  not  applicable  here.  In  cases  ex  parte,  the  defaulting 
party  cannot  appeal  (Townsend  v.  Smith,  12  N.  J.  Eq.  (1  Beas.) 
350;  Sparks  v.  Forfescue,  supra) ,  and  hence,  on  a  motion  to  set 
aside  a  decree  thus  obtained,  the  rule  cannot  prevail,  because  the 
ground  upon  which  the  rule  rests  does  not  exist, 

(3)  Moreover,  as  I  understand  it,  the  court  of  errors  and 
appeals  in  the  WatJcinson  Case,  and  those  that  followed,  did  not 
intend  to  lay  down  a  hard  and  fast  rule  which  was  to  obtain 
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under  all  circumstances  and  conditions,  nor  to  prevent  this  court 
from  proceeding  by  petition  in  case  where  a  bill  of  review  would 
lie.  Obviously,  such  a  bill  could  be  maintained  in  this  case,  and 
the  reason  for  the  rule  proves  it  to  be  no  obstacle  to  a  summary 
proceeding.  The  rule  is  one  of  limitation  upon  the  riglit  of 
action  in  given  cases,  in  analogy  to  the  time  allowed  for  an  ap- 
peal, and  not  upon  the  form  of  the  remedy  where  the  right  of 
action  exists. 

In  the  Watkinson  Case,  in  which  the  doctrine  relating  to  limi- 
tations upon  bills  of  review  was  fii*st  adopted  in  this  state,  the 
court  found  that  there  was  no  fraud,  and  disposed  of  the  facts  as 
insufficient  to  maintain  the  bill.  Mr.  Judge  Vroom,  in  laying 
dowTi  the  rule,  clearly  pointed  out  that  a  bill  of  review  would  lie 
if  the  "case  could  be  brought  strictly  within  the  exception  of 
newly-discovered  evidence,  or  of  some  special  equity  that  would 
give  the  oourt  the  discretionary  power  to  make  the  order."  The 
special  equity  alluded  to  is  fraud  on  the  court  or  on  the  party,  as 
shown  by  the  facts  in  that  case,  and  the  newly-discovered  evidence 
is  therein  referred  to  as  "the  ignorance  of  the  petitioner  of  the 
existence  of  a  decree  of  divorce  until  after  the  time  for  the  ap- 
peal had  expired." 

In  Cook  V.  Weigley,  the  rule  was  restated  and  enforced  upon 
a  petition  to  vacate  a  decree  in  a  litigated  case  after  an  affirm- 
ance by  the  court  of  errors  and  appeals.  The  decree  attacked 
was  tlie  decree  of  the  appellate  court,  and  possibly  the  applica- 
tion, if  a  proper  one,  should  have  been  addressed  to  that  court, 
Kiuihcrly  v.  Arms,  iO  Fed,  Rep.  5Jf8. 

In  Sparks  v.  Foriesciie,  it  was  again  maintained  in  a  litigated 
case,  wliere  there  was  no  fraud  or  imposition. 

The  petition  in  this  case  was  filed  promptly  after  the  dis- 
covery of  the  fraud.  I  shall  follow  the  modem  practice  of  pro- 
ceeding by  petition  instead  of  the  ancient  cumbersome  and  ex- 
pensive bill  to  review.  I  will  hear  the  ease  on  its  merits.  Issue 
may  Ik?  joined,  by  filing  an  answer  to  the  petition,  and  a  day 
will  be  <5et  for  the  taking  of  testimony. 
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Michael  Roxax  et  al. 

V, 

Thomas  M.  Barr. 
[Ar^ed  November  11th,  1913.     Decided  December  8th,  1913.] 

1.  Where  complainants*  bill  to  enforce  an  implied  restrictive  covenant 
upon  lands  alleged  that  the  common  grantor,  which  owned  the  fee  to  a 
number  of  the  lots,  to  induce  persons  to  buy,  adopted  a  general  plan  for 
their  development  which  provided  that  each  lot  should  be  subject  to  a 
covenant  not  to  build  on  the  described  premises  any  building  costing  less 
than  $3,000  or  to  permit  the  premises  to  be  used  for  a  milk  stable,  piggery, 
hennery,  slaughter-house,  or  certain  other  described  purposes,  or  any  other 
nuisance  whatsoever,  complainants  cannot  recover  on  representations  by 
the  common  grantor  that  the  premises  should  be  used  for  residential  sub- 
divisions only ;    that  matter  not  being  pleaded. 

2.  Restrictive  covenants  upon  land  are  to  be  strictly  construed,  and, 
unless  the  right  to  restrict  is  clear,  an  injunction  will  not  issue  to  enforce 
the  covenant. 

3.  A  general  covenant  relating  to  land,  which  inhibits  the  erection  of 
any  building  on  lots  costing  less  than  $3,000,  cannot  be  construed  as  pro- 
hibiting the  erection  of  any  structure  other  than  a  dwelling-house,  for 
the  word  "building"  has  a  broader  signification. 

4.  Under  a  restrictive  covenant  relating  to  lands  and  prohibiting  the 
use  of  any  of  the  lots  for  any  nuisance  whatsoever,  lot  owners  have  no 
right  to  enjoin  the  erection  of  a  public  garage;  a  public  garage  not  being 
a  nuisance  per  se. 

5.  In  an  action  to  enforce  restrictive  covenants  upon  land,  where  the 
bill  did  not  count  upon  representations  and  a  general  purpose  to  make 
a  residential  district  out  of  the  land,  evidence  tending  to  show  that  the 
vendors  intended  the  land  to  be  used  for  residential  purposes  is  in- 
admissible. 


On  final  hearing.    On  bill,  answer  and  proofs. 
Mr.  George  S.  Silzer,  for  the  complainants. 
Mr.  Edward  W.  Hicks,  for  the  defendant. 
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Backes,  V.  C. 

This  is  a  bill  to  enforce  an  implied  restrictive  covenant  upon 
lands.  The  case  made  by  the  bill  is:  On  August  3d,  1907, 
the  Metuchen  Building  Company  acquired  the  fee  to  lots  Xos.  3, 
^4,  25,  26,  27,  28,  part  of  4  and  5;  a  part  of  lots  Nos.  16  (and 
17),  and  lots  Xos.  7, 11, 12,  13, 14  (15),  18,  19,  20,  21  and  32  of 
a  plot  entitled  "A  map  of  32  lots  belonging  to  the  estate  of  E.  S. 
Peck,  situate  at  Metuchen,  New  Jersey."  In  order  to  sell  the 
lots  and  induce  persons  to  buy,  the  company  adopted  a  general 
plan  and  uniform  scheme  for  their  development,  which  included 
that  each  lot  should  be  sold  subject  to  this  covenant : 

"1.  That  the  said  party  of  the  second  part,  his  heirs-at-law,  legal  repre- 
sentatives or  assigns  will  not  erect  or  pennit,  on  any  part  of  the  herein 
described  premises  any  building  costing  less  than  three  thousand  dollars. 

** Excepting,  however,  such  bam,  stable  or  other  building  for  horses  and 
vehicles  as  is  appurtenant  to  a  private  residence,  but  no  part  of  sucfa 
bam  and  stable,  if  erected,  shall  be  less  than  one  hundred  feet  from  the 
northerly  line  of  Highland  avenue  nor  shall  more  than  one  such  building 
and  one  such  stable  be  erected  or  permitted  on  the  premises  herein  men- 
tioned and  described. 

"2.  And  the  party  of  the  second  part,  for  himself,  his  heirs-at-law,  legal 
representatives  and  assigns  further  covenant  that  he  or  they  will  not 
use  or  permit  to  be  used,  the  said  premises  or  any  part  thereof  for  a 
milkman's  stable,  piggery,  hennery,  slaughter-house,  smith  shop,  forge, 
furnace,  brass  foundry,  tin,  nail,  or  other  factory  or  any  manufactory  for 
the  manufacture  or  making  of  gunpowder,  glue,  varnish,  vitriol,  ink  or 
preparing  of  skins,  hides  or  leather  or  any  brewery,  distillery,  oil  or 
lampblack  factory  or  any  other  nuisance  whatsoever. 

*'3.  And  the  said  party  of  the  second  part  for  his  heirs-at-law,  legal  rep- 
resentatives and  assigns  does  hereby  further  covenant  and  agree  to  and 
with  the  party  of  the  first  part,  its  successors  and  assigns,  that  neither 
the  said  party  of  the  second  part  nor  his  heirs-at-law,  legal  representatives 
or  assigns  will  sell  or  suffer  or  allow  to  be  sold  on  the  premises  hereby 
conveyed  or  any  part  thereof,  any  spirituous  liquors  or  ale,  beer  or  wine 
or  intoxicating  liquors  of  any  kind. 

"4.  The  party  of  the  second  part,  for  himself,  his  heirs-at-law,  legal 
representatives  and  assigns,  does  hereby  further  covenant  and  agree  to 
and  with  the  party  of  the  first  part,  its  successors  and  assigns,  that  no 
building  shall  be  erected  on  the  premises  hereby  conveyed  nearer  than 
thirty  feet  from  the  northerly  established  street  line  of  Highland  avenue. 
But  it  is  understood  that  porches  or  verandas  and  bay  windows  of  rea- 
sonable dimensions  from  the  main  building  shall  be  allowed  to  project 
into  the  above  mentioned  restricted  part  of  the  premises  hereby  conveyed. 

"All  restrictions  and  covenants  in  this  instrument  contained  shall  con- 
tinue in  force  until  the  first  day  of  January,  192S,  and  no  longer." 
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'^'The  reason  of  said  covenants  or  restrictions  in  the  deeds  to 
purchasers  being  intended  for  the  benefit  of  the  said  company 
in  selling  said  lots  and  securing  a  good  price  therefor,  and  also 
intended  for  the  benefit  of  each  purchaser  of  lots  upon  said  tract, 
the  said  tract  being  intended  and  held  out  by  said  Metuchen 
Building  Company  to  be  used  only  for  residential  purposes." 
Upon  application  to  the  company  for  the  purchase  of  lots,  tl\e 
complainants  were  told  that  the  tract  was  restricted  and  that  no 
lot  could  be  purchased  unless  the  deed  contained  the  above  cove- 
nant, and  that  each  purchaser  of  a  lot  would  be  protected  in  his 
purchase  in  that  all  other  conveyances  would  be  likewise  re- 
stricted. Eelying  upon  these  representations,  the  complainant 
Greenwalds,  on  April  16th,  1909,  bought  lot  No.  14  and  a  part  of 
lot  No.  13.  On  April  17th,  1911,  the  complainant  Litterests 
purchased  parts  of  lots  Nos.  12  and  13,  and  on  February  18th, 
1912,  the  complainant  Ronans  acquired  lot  No.  28.  The  cove- 
nant was  iucorporated  in  the  Ronan  deed.  (The  bill  does 
not  disclose  whether  they  were  inserted  in  the  Greenwald  and 
Litterest  deeds.)  Lansing  Y.  Lippincott  bought  lot  No.  24  on 
August  14th,  1909,  and  on  July  8th,  1913,  Lester  B.  Hebberd 
purchased  lot  No.  19.  (They  are  not  complainants.)  Their 
lots  are  restricted.  On  September  9th,  1913,  the  company  sold 
to  the  defendant,  Thomas  M.  Barr,  lots  Nos.  3,  4  and  5,  upon 
which  he  is  about  to  erect  a  public  garage  in  violation  of  the 
covenant.  The  Barr  deed  is  free  of  encumbrance.  It  is  charged 
that  he  took  his  title  with  notice  of  the  company's  scheme  and  of 
the  restrictions  to  be  imposed  in  the  execution  of  that  scheme. 
The  prayer  of  the  bill  is  that  Barr  may  make  answer  "and  that 
he  may  be  decreed  to  answer  why  a  writ  of  injunction  restraining 
him,  his  agents,  servants  and  contractors  from  proceeding  further 
with  the  erection  of  a  public  garage  on  said  lots."  This  is 
verbatim,  the  special  prayer.  The  bill  contains  a  general  prayer 
for  relief,  and  I  shall  treat  it  as  including  a  special  prayer  for  an 
injunction  restraining  the  defendant  from  building  a  public 
garage. 

The  Peck  tract  is  a  quadrangular  plot  of  ground,  with  lots  of 
irregular  sizes,  fronting  on  Main  street  and  Middlesex  and  High- 
land avenues,  and  numbered  consecutively  from  Nos.  1  to  31  in- 
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elusive.  Lot  No.  32  is  detached.  It  was  plotted  by  the  Peck 
estate  in  1891,  and  from  time  to  time  the  estate  sold  lots  to 
various  parties,  without  burthen,  until  August  3d,  1907,  when 
the  remaining  seventeen  lots  and  parts  of  lots  scattered  through- 
out the  tract,  were  sold  to  the  Metuchen  Building  Company, 
the  common  grantor  of  the  complainants  and  defendant.  Store 
buildings  had  been  erected  on  lots  fronting  on  Main  street.  At 
this  time,  lots  Nos.  8,  9  and  10,  22  and  23  were  occupied  by 
a  social  club,  and  lots  Nos.  6  and  7  by  a  civic  association.  Lot 
No.  15  and  the  rear  of  Nos.  16  and  17  were  owned  by  Greenwald 
and  his  partner  Soper,  the  rear  of  the  lots  Nos.  16  and  17  being 
used  for  a  carpenter  shop.  No.  30  was  occupied  by  one  Hamra 
as  a  public  garage;  No.  29  by  a  two-family  dwelling-house.  A 
fire-engine-house  was  on  lot  No.  22,  and  the  land  westerly  of  it 
and  the  Hamm  garage  to  Main  street  was  built  up  by  stores,  so 
that  when  the  Metuchen  Building  Company  took  title  to  the 
remnant  of  the  tract,  this  heterogeneous  aggregation  of  struc- 
tures made  impossible  a  uniform  plan  or  scheme  of  building 
covering  the  entire  plot.  The  fact,  however,  is  that  the  company 
ventured  the  imposition  of  restrictions  upon  the  use  of  the  lots  it 
sold.  Sometimes  they  were  put  in  the  deeds  and  at  other  times 
they  were  stipulated  by  separate  agreement.  They  vary  widely. 
Some  restrict  the  use  of  the  lots  to  *'buil dings,"  while  other?  re- 
quire the  building  to  be  a  dwelling-house.  One  owner  has  the 
privilege  of  raising  chickens  on  his  lot,  which  is  denied  to  others. 
Some  may  build  factories,  while  others  cannot.  Factories  of 
certain  kinds  may  be  built  by  one  owner ;  others  are  prohibited. 
Some  deeds  contain  a  clause  against  nuisances,  which  is  omitte<l 
in  others.  In  fine,  instead  of  uniformity  of  restrictions,  there  is 
confusion. 

(1)  The  complainants'  counsel  at  the  hearing,  and  upon  the 
argument,  urged  that  it  was  represented  to  the  complainants 
at  tlie  time  tliey  took  their  deeds,  that  the  lots  were  to  be  used 
for  residential  purposes  only,  and  that  this  representation  should 
be  construed  in  connection  with  the  covenant  set  out  in  the  bill 
and  enforced  as  a  part  of  the  restrictions.  I  do  not  pause  to 
consider  the  merit  of  this  contention  except  to  note  that  it  is 
not  supported  by  the  evidence,  for  it  is  manifest  that  these  rep- 
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resentations,  if  made,  form  no  part  of  the  cape  made  by  the  bill. 
It  will  be  observed  tliat  the  bill  ties  the  cause  for  complaint  to  a 
threatened  violation  by  the  defendant  of  the  restrictions  above 
set  out.  The  alle^tion  of  the  bill  that  the  tract  was  intended 
and  was  held  out  by  the  company  to  be  used  only  for  residen- 
tial purposes,  is  pleaded  solely  by  way  of  inducement.  The 
pleadings  and  proofs  clearly  show  that  the  limitation  upon  the 
use  of  the  lots  for  residential  purposes,  was  not  to  be  greater 
than  these  restrictions  would  aiford.  That  this  was  the  under- 
standing of  the  complainants  at  the  time  they  purchased,  is  clear, 
for  it  appears  that  they  were  apprised  in  detail  of  the  terms  of 
the  restrictions  and  bound  themselves  in  the  use  of  their  lots 
only  to  the  extent  of  the  covenant  contained  in  their  respective 
deeds. 

(3)  I  shall  assume,  without  deciding,  that  the  covenant, 
of  which  the  one  set  out  in  the  bill  is  the  model,  was  adopted 
by  the  Metuchen  Building  Company  as  a  part  of  a  locality 
scheme  (although  I  must  say  that  in  a  situation  so  chaotic  as  we 
find  here,  the  feasibility  of  a  community  plan  or  scheme  is  in- 
conceivable), and  that  the  restrictions  inure  to  the  advantage  of 
and  may  be  enforced  by  the  grantees  of  the  company  against 
each  other  upon  that  theory.  Morrow  v.  Hasselman,  60  N.  J, 
Eq.  {S  Robb.)  612;  Bowen  v.  Smith,  76  N.  J.  Eq,  {6  Bnch,) 
Jf56;  Elliston  v.  Reacher  {1908),  2  Ch.  Slk;  or  "upon  the  prin- 
ciple of  preventing  a  party  having  knowledge  of  the  just  rights 
of  another,  from  defeating  such  rights."  Brewer  v.  MarslmXly 
19  N.  J.  Eq.  H  C.  E.  Or.)  5S7 :  Hayes  v.  Waverhj  £  P.  R,  R. 
Co,,  51  N/J,  Eq,  (0  Did',)  S.h5;  KirkpafricJc  v.  Peshin^,  2i  N, 
J.  Eq,  (9  C,  E,  Or.)  200;  and  shall  also  assume  that  the  de- 
fendant, Barr,  was  cognizant  of  the  restrictions,  and  that  they 
are  enforceable  against  him.  This,  then,  brings  us  to  the  ques- 
tion whether  the  defendant's  proposed  erection  of  a  public 
garage  on  lot  No.  5  will  violate  the  covenant. 

(3)  The  first  paragiaph  of  the  covenant  interdicts  the  erection 
of  any  "building'^  costing  less  than  $3,000.  The  complainants 
contend  that  the  word  "building"  means  dwelling-house,  and  that 
it  should  be  so  construed.  This  is  inadmissible.  Definition  re- 
futes the  argument.    It  cannot  be  gathered  from  the  context  of 
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the  covenant  that  the  parties  intended  the  word  ^'building'^  to 
imply  a  certain  kind  of  building.  To  interpret  the  word  '1)uild- 
ing"  to  mean  dwelling,  would  prevent  the  erection  of  a  church, 
a  theatre,  a  municipal  building,  a  hotel  or  private  club  house, 
which,  without  doubt,  was  not  within  the  contemplation  of  the 
parties.  I  cannot  read  into  the  covenant  a  restriction  which  the 
parties  did  not  agree  to.  Tt  is  ja  well-established  principle  that 
covenants  which  restrict  another  in  the  use  to  which  he  may  put 
his  lands  are  strictly  construed,  and  unless  the  right  to  restrict 
is  made  manifest  and  clear  in  the  covenant,  a  court  of  equity 
will  not  aid  by  its  process  of  injunction  one  owner  to  restrict 
another  in  the  otherwise  lawful  use  to  which  he  may  put  his 
lands.  Howland  v.  Andrns,  SJ  N.  J,  Eq,  {11  Buck.)  175; 
Undi'rwood  v.  Herman  &  Co.,  S9  Atl.  Rep,  21. 

( i)  The  second  paragraph  of  the  covenant  proscribes  the 
use  of  the  lots  for  purposes  therein  specifically  mentioned,  *^or 
any  other  nuisance  whatsoever."  The  erection  of  a  public 
garage  eo  nomine  is  not  prohibited,  but  it  is  insisted  that  to  per- 
mit one  to  be  erected  and  operated  would  create  a  nuisance. 

To  read  this  into  the  clause  inhibiting  nuisances  necessarily 
requires  a  finding  thnt  a  public  garage  is  a  nuisance  per  se. 
This?  it  surely  is  not.  It  is  a  place  for  the  housing  of  auto- 
mobiles. The  business  is  a  lawful  one,  and  the  presumption  is 
that  it  will  be  lawfully  carried  on.  In  such  circumstances  a 
court  of  equity  will  not  interfere.  If  in  the  prosecution  of  the 
busines>  a  nuisance  is  created  it  may  interpose.  This  court  re- 
fused to  restrain  as  a  nuisance  the  erection  of  a  blacksmith  shop, 
Bntlrr  v.  Rogers,  9  A'.  J.  Eq,  (1  Stock.)  487;  a  factorv  for 
manufacturing  agricultural  implements,  Wolcott  v.  MeUck.  11 
N.  J.  Eq.  (S  Stock.)  20k:  a  pottery,  Ross  v.  Butler.  19  N.  J, 
Eq.  (If  C.  E.  Gr.)  291^;  a  gas  works,  Cleveland  v.  Citizens  Gas 
Light  Co.,  20  N.  J.  Eq.  (5  C,  E.  Gr.)  201;  a  slaughter-house, 
Attorneif-Goneral  v.  Steward  &  Taylor,  20  N.  J.  Eq.  (5  C.  E. 
Gr.)  'flo:  a  saw-mill,  Duncan  v.  Hayes  &  Greenwood,  22  N,  J. 
Eq,  (7  C.  E.  Gr.)  25;  a  pe^t-houso.  State  Board  of  Health  v. 
Trenton,  63  Atl.  Rep.  897.  Each  of  these  cases  exhibits  a  situ- 
ation of  impending  harm  of  far  greater  magnitude  than  that 
shown  here,  and  in  all  of  them  the  court  refused  to  interfere 
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with  the  building,  although  in  some  instances  it  enjoined  a  par- 
ticular method  of  canying  on  the  business  which  threatened  or 
proved  to  be  injurious  to  others,  and  in  this  respect  a  nuisance. 
In  O'Hara  v.  ^elsm,  63  Ail  Eep,  8S6  (at  p.  5^^),  Vice-Chan- 
cellor  Garrison  restrained  the  storage  or  use  of  gasoline  within 
a  garage,  but  he  did  not  condemn  the  garage  as  a  nuisance. 
While  some  of  the  cases  came  u^  on  motion  for  preliminary  in- 
junction, and  others  were  disposed  of  on  final  hearing,  the  same 
principle  predominated,  that  equity  will  not  interfere  by  in- 
junction to  restrain  the  erection  of  a  building  unless  the  building 
is  so  intimately  and  essentially  a  part  of  an  unlawful  business  as 
to  make  it  apparent  tliat  the  combination  of  building  and  busi- 
ness spells  nuisance.  As  was  said  in  Cleveland  v.  Citizens  Gas 
Light  Company,  supra,  when  it  is  not  made  to  appear  th^t  the 
business  for  which  the  building  is  intended  cannot  possibly  be 
carried  on  without  becoming  a  nuisance,  this  court  will  deny  the 
injunction.  These  authorities  are  illustrative  of  what  may  con- 
stitute nuisances  within  the  meaning  of  the  covenant  sought  to 
be  enforced  and  are  absolutely  dispositive  of  this  phase  of  the 
case.  It  is  pertinent  to  add  that  the  doctrine  already  alluded 
to,  which  requires  in  eases  of  this  kind  that  there  must  be  no 
ambiguity  or  uncertainty  in  the  covenant,  is  invocable  and  de- 
structive of  the  claim  set  up  by  the  complainants. 

(5)  The  evidence  submitted  that  the  covenant  in  the  deeds 
of  one  or  more  purchasers  of  lots  interdicted  public  garage^  and 
that  the  Metuchen  Building  Company  refused  to  soil  two  of  the 
defendant's  lots  to  prior  applicants  unless  they  were  restricted 
as  to  public  garages,  tending  to  support  the  complainants'  con- 
tention that  the  company's  policy  was  to  limit  the  use  of  it?  lots 
to  residential  pui-poses,  and  which  I  have  already  pointed  out  is 
not  within  the  scope  of  the  bill,  is  in  the  view  I  have  taken  of 
the  case,  wholly  immaterial. 

The  bill  will  be  dismissed,  with  costs. 
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Walter  Rosenberg 

V. 

Thomas  V.  Ar^owsmitii  et  al. 
[Submitted  January  2l8t,  1914.     Decided  January  2l8t,  1914.] 

1.  Wbere  complainant  illegally  maintained  a  moving  picture  show 
on  Sunday,  he  was  not  entitled  to  an  injunction  restraining  the  police 
authorities  in  closing  bis  show  from  reading  a  proclamation  against 
riots  to  complainant's  audiences  on  the  ground  that  there  was  no  riot, 
since  in  the  enforcement  of  the  law  the  fact  that  the  police,  without 
warning,  employed  an  inappropriate  measure  merely  incidental  to  a 
lawful  act  did  not  cause  harm  to  complainant  which  could  be  the  sub- 
ject of  an  injunction. 

2.  The  operation  of  a  moving  picture  show  on  Sunday  is  a  "worldly 
employment  or  business"  in  violation  of  4  Comp,  8tai,  1910  p.  57J2,  pro- 
hibiting worldly  employment  or  business,  interludes,  and  plays,  fiddling 
or  other  music  for  the  sake  of  merriment  on  Sunday. 

3.  Where  the  operation  of  a  moving  picture  show  was  prohibited  by 
4  Comp.  Stat,  1910  p.  5112,  the  fact  that  the  proceeds  of  a  certain  per- 
formance were  donated  to  charity  did  not  make  the  operation  of  the 
show  a  work  of  necessity  or  charity  within  the  exception  of  the  law. 


On  motion  for  preliminary  injunction. 
Mr.  Thomas  P.  Fay,  for  the  motion. 

Backes,  V.  C. 

The  complainant  is  the  proprietor  of  the  Broadway  Theatre 
at  Long  Branch,  in  which  he  has  in  the  past  and  desires  in  the 
future  to  exhihit  moving  pictures  on  Sundays. 

The  defendants,  the  police  authorities  at  Long  Branch,  have 
interfered  with  the  Sunday  night  perfoiTnances  by  entering  the 
premises,  reading  the  Riot  act  and  removing  the  audience. 

The  prayer  of  the  bill  is  that  the  defendants 

"may  be  restrained  from   further  molesting  and  interfering  with   yoor 
orator  under  pretense  of  enforcing  the  act  to  prevent  riots,  routs,  and 
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tnmultuoas  assemblies,  and  from  reading  any  proclamation  under  said 
act  in  the  theatre  of  your  orator,  and  taking  possession  of  the  theatre 
of  your  orator  and  stationing  policemen  at  the  doors  of  your  orator's 
theatre  under  the  pretense  that  there  was  a  riot,  rout,  or  tumultuous 
assembly." 

(1)  Upoji  this  application  for  a  preliminar}^  injunction,  the 
complainant  asks  only  that  the  police  be  restrained  from  read- 
ing a  proclamation  against  riots  to  the  complainant's  audiences, 
upon  the  theory  that  although  the  authorities  may  lawfully 
close  the  complainant's  theatre  on  Sunday,  they  have  not  the 
right — there  being  no  riots — to,  in  the  discharge  of  their  ad- 
mitted duty,  read  an  impertinent  proclamation.  The  statement 
carries  with  it  its  refutation.  Tf,  in  the  enforcement  of  the  law, 
the  police,  without  warrant  in  fact,  employ  an  inappropriate 
measure  which  is  merely  incidental  to  a  lawful  act,  no  harm  is 
done  to  the  complainant,  of  which  he  can  complain. 

(2)  Worldly  employment  or  business,  interludes  and  plays, 
fiddling  or  other  music  for  the  sake  of  merriment  on  Sunday, 
are  forbidden, by  our  Vice  and  Immorality  act  {Comp.  Stat, 
p.  5712),  and  one  who  maintains  a  place  in  which  the  law 
is  thus  habitually  violated,  is  guilty  of  keeping  a  disorderly 
house.  Staie  y.  Diamant,  7S  N,  J.  Law  {U  Vr,)  ISl;  State  v. 
Martin,  77  N.  J.  Law  (J^S  TV.)  652.  Conducting  a  moving 
picture  show  is  undoubtedly  "worldly  emplojmient  or  business,^' 
interdicted  by  the  statute.  A  moving  picture  show  perhaps  may 
come  within  tfie  definition  of  interludes  and  plays,  but  this  need 
not  be  decided.  A  moving  picture  show,  and  the  accompanying 
music,  are  inhibited  by  the  act.  The  act  excepts  "works  of  ne- 
cessity and  charity  from  its  operation.'^  The  complainant 
claims  to  come  within  this  exemption,  because,  as  he  alleges, 
the  proceeds  of  a  certain  performance  are  to  be  donated  by  him 
to  charity,  and  asks  that  as  to  this  particular  exhibition  an 
injunction  issue  against  police  interference.  The  difficulty  with 
this  position  is  that  the  statute  peimits  works  of  charity  and 
does  not  exempt  prohibited  acts  merely  because  the  proceeds  or 
results  may  be  devoted  to  charity.  If  the  meaning  of  the  statute 
were  as  the  complainant  contends,  then  any  licensed  saloon 
keeper  could  defy  the  Sunday  selling  law  by  offering  to  give  the 
proceeds  of  his  sales  to  the  poor. 
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(3)  Leave  was  granted  to  the  complainant  to  renew  his 
application,  and  he  now  cites  the  case  note  to  Delaney  v.  Flood 
{N.  I'.),  in  ^  /..  R.  A.  (.Y.  S.)  'GTS.  The  opinion  and  the  argu- 
ment in  the  note  do  not  advance  his  plaint.  The  attitude  of 
the  complainant,  and  the  rights  which  he  seeks  to  vindicate 
here,  cannot  he  looked  upon  with  favor  by  a  court  of  equity*. 
To  grant  Jiim  tlic  relief  he  asks  would  assist  liim  in  carrying  on 
an  unlawful  business.    High  Inj.  §  9, 

The  writ  is  refused. 


Berxuard  Mfykr  ot  al. 


The  Somkrville  Watkr  Company  et  al. 

[Submitted  November  20th,  1913.    Decided  January  22d,  1914.] 

1.  In  absence  of  a  declared  intention,  or  acts  indicating  such  inten- 
tion, the  law  will  presume  that  defendant  intends  to  adopt  a  lawful 
course  of  conduct,  and  intends  no  invasion  of  complainants'  rij^hts,  so 
as  to  make  injunctive  relief  appropriate. 

2.  If  defendant  asserts  that  he  does  not  intend  to  infringe  a  certain 
right,  and  there  is  no  evidence  of  such  intention  by  him,  the  court  will 
not  interfere  by  injunction;  but  the  court  is  not  bound  to  accept  de- 
fendant's denial  of  a  wrongful  intention,  unless  the  evidence  shows  that 
such  denial  is  true,  provided  defendant  has  not  previously  offended. 

3.  To  authorize  either  an  interlocutory  or  final  injunction,  the  court 
must  be  reasonably  satisfied  that  defendant  actually  intends  to  do  the 
act  sought  to  be  enjoined,  or  that  there  is  probable  ground  for  believing 
that  the  act  will  be  done,  and,  in  absence  of  such  intention,  the  mere 
fact  that  the  injunction  will  do  no  harm  is  not  ground  for  granting  it ; 
but  an  injunction  will  not  issue  merely  to  allay  plaintiff's  apprehen- 
sions, if  there  is  no  reasonable  ground  for  believing  that  defendant  is 
about  to  commit  wrongful  acts. 

4.  Since  the  service  of  written  notice  upon  water  companies  warning 
them  not  to  extend  their  pipe  line  so  as  to  interfere  with  complainants* 
riparian  rights  would  negative  any  possible  future  charge  of  laches  or 
acquiescence  by  complainants  on  application  to  condemn  their  property, 
an  injunction  will  not  be  granted  against  the  water  companies  for  that 
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purpose  where  they  are  at  this  time  threatening  no  interference  with 
complainants'  rights. 

5.  A  de  facto  municipality  may  give  the  consent  required  by  P.  L, 
1876  p,  318,  as  amended  by  P.  L,  1880  p.  213  (3  Cotnp.  Stat,  1910  p- 
3636  §  631)  J  requiring  the  written  consent  of  the  municipality  proposed 
to  be  supplied  with  water  by  a  water  company  organized  under  the  act 
to  be  filed  with  the  secretary  of  state. 

6.  Riparian  owners  whose  water  rights  are  not  yet  threatened  by  a 
water  company  cannot  enjoin  the  water  company  from  laying  its  mains, 
&c.,  under  a  contract  between  it  and  several  other  water  companies  for 
furnishing  water  to  a  town,  on  the  ground  that  the  contract  and  the 
laying  of  the  water  mains  through  the  town  was  ultra  vires,  since  that 
does  not  concern  complainants. 

7.  A  court  of  equity  cannot  enjoin  a  city  from  granting  permission  to 
a  water  company  to  lay  a  main  on  improved  or  state  roads  in  the  absence 
of  a  showing  that  complainants'  legal  rights  are  threatened,  even  though 
such  permission  would  be  improper. 


On  final  hearing  on  pleadings  and  proofs. 

Mr,  Edward  P,  Johnson,  Jr.,  and  Messrs.  Collins  &  Corbin, 
for  the  complainants. 

Mr,  Clarence  E.  Case,  Mr.  Frederic  J.  Faulks  and  Mr,  John 
A,  Freeh,  for  the  defendants. 

Backes,  V.  C. 

The  defendant  Somerville  Water  Company  is  supplying  water 
to  Raritan  and  Somerville.,  and  to  residents  along  certain  roads 
leading  from  these  towns.  The  water  is  obtained  from  the 
Rajitan  river,  at  Karitan,  of  which  the  complainants  are  lower 
riparian  owners.  The  average  flow  of  the  river  during  nine 
months  of  the  year  is  about  two  hundred  and  fifty  million  gal- 
lons per  day,  and  the  low-water  flow  is  sixty-one  million  gal- 
lons. At  a  point  about  three  miles  above  the  defendant's  works 
the  river  is  dammed  and  the  water  diverted  into  the  canal  of 
the  Raritan  Water  Power  Company,  which  extends  doAvn  to  the 
defendant's  plant  and  supplies  various  factories  with  power. 
The  capacity  of  the  canal  is  equal  to  the  ordinary  flow  of  the 
river,  which  is  eventually  restored  to  the  bed  at  and  above  the 
defendant's  pumping  station.     The  defendant  withdraws  ap- 
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proximately  two  million  gallons  of  water  per  day  to  supply 
Earitan  and  Somerville.  On  May  1st,  1907,  a  four-party  con- 
tract was  entered  into  by  the  Somerville  Water  Company,  Pis- 
eataway  Water  Company,  "Raritan  TowTiship  Water  Company 
and  Elizabeth  town  Water  Company,  wherein  it  is  recited, 
*^Wherea?  the  said  Somerville  Water  Company  is  the  owner  of 
3  large  supply  of  pure  and  potable  water,  and  is  desirous  of 
selling  such  waler  to  the  extent  hereinafter  provided/'  and 
whereby  the  defendant  agreed  to  furnish  and  supply  to  the  Pis- 
cataway  company  at  a  point  (not  fixed)  in  the  boundary  line 
between  the  township  of  "Bridgewater  and  the  township  of  Pis- 
cataway  (boundary  line  between  Somerset  and  Middlesex  coun- 
ties), pure  and  potable  water,  of  a  quantity  to  be  regulated  by 
the  requirements  of  the  Piscataway  company,  which  require- 
ments included  the  obligation  imposed  upon  that  company  b}"" 
the  contract  to  in  turn  furnish  water  to  the  Raritan  company, 
but  which 

"shall  not  at  any  time  exceed  such  quantity  of  water  as  the  said  Somer- 
ville company  may  lawfully  draw  from  its  present  or  future  sources  of 
supply,  less  such  quantity  as  the  Somerville  company  may,  from  time  to 
time,  require  to  supply  water  to  the  said  towns  of  Somerville  and  Rar- 
itan and  the  inhabitants  thereof,  and  shall  not  at  any  time  exceed  twenty 
million  (20,000,000)  gallons  a  day." 

Subject  to  the  above  limitation,  the  Piscataway  company 
agreed  to  deliver  to  the  Raritan  company  not  more  than  nine- 
teen million  gallons  a  day,  and  the  Raritan  company  agreed  to 
furnish  to  the  Elizabethtown  company  not  less  than  eighteen 
million  gallons  a  day.  Each  company  was,  at  its  own  cost,*  to 
lay  mains  within  its  territory  for  conveying  the  water,  the  de- 
livery of  which  was  to  begin  on  the  1st  day  of  January,  1909, 
and  to  continue  for  ninety-nine  years.  The  four  companies  are 
owned  or  controlled  by  a  single  interest  and  managed  by  boards 
of  interlocking  directors.  Avowedly,  for  the  purpose  of  ful- 
filling its  part  of  the  contract,  the  defendant,  in  1910,  laid  a 
thirty-six  inch  main  from  its  pumping  station,  skirting  Rari- 
tan, to  Somerville.  in  all,  about  five  thousand  six  hundred  feet, 
when  it  was  stopped  by  the  authorities  of  that  municipality. 
Somerville  Water  Co,  v.  Somerville,  78  N.  J,  Eq.   (8  Buch,) 
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199.  This  main  is  now  being  used  as  an  auxiliary  to  the  de- 
fendant's Somerville  water  system.  Some  of  the  other  com- 
panies have  laid  complenientaiy  mains,  as  required  of  them  by 
the  contract.  The  defendant  obtained  from  the  board  of  free- 
holders of  Somerset  county  permission  to  lay  its  main  in  an  im- 
proved or  state  road,  to  a  point  near  Bound  Brook,  and  there 
was  pending  l)efore  that  body  at  the  time  the  bill  was  filed,  an 
application  to  extend  this  permission  from  thence  to  the  county 
line.  On  March  14th  and  16th,  1911  (the  bill  was  filed  March 
23d),  the  complainants  gave  notice,  in  writing,  to  the  defendant 
of  their  rights  as  riparian  owners,  and  cautioned  it  against 
taking  or  diverting  any  of  the  waters  of  the  river  above  thdr 
property,  other  than  was  necessary  and  proper  for  the  use  of 
Baritan  and  Somerville,  and  not  to  enlaige  its  pipes  or  plant 
or  to  do  or  cause  or  permit  to  be  done  any  acts  or  work  looking 
to  such  taking  or  diversion.  The  defendant,  in  its  answer  and 
by  its  officers  and  other  witnesses  at  the  hearing,"  and  through 
its  counsel,  in  argument,  concedes  the  complainants'  usufruc- 
tuary rights  in  the  waters  of  the  river,  as  asserted  by  thom  in 
their  bill,  and  protests  that  it  never  had  claimed  or  now  claims 
to  have  any  right  therein  (except  for  supplying  Somerville  and 
Raritan),  or  that  it  has  any  purpose  or  ever  had  any  purpose 
of  taking  any  of  tlie  waters  to  fulfill  the  four-party  contract, 
without  first  acquiring,  as  against  the  complainants,  a  right  so 
to  do  either  by  purcliasc  or  condemnation.  Upon  this  state  of 
facts,  and  because  of  alleged  non-existence  of  corporate  powers 
in  the  defendant,  to  wliich  T  shall  presently  allude,  the  com- 
plainants claim  that  they  are  entitled  to  the  protection  of  this 
court  against  an  invasion  of  their  riparian  rights  by  the  defend- 
ant, and  ask  that  such  invasion  and  the  further  laying  of  the 
thirty-six  inch  main  or  the  laying  of  anv  mains  in  Somerville 
or  Raritan,  disproportionate  to  the  needs  of  these  towns  for 
thirty  years  to  come,  be  perpetually  restrained;  and  in  their 
brief  insist  upon  the  removal  of  the  mains  already  laid  to  in- 
sure absolute  security. 

(1)  The  evidence  does  not  show  that  the  defendant's  acts 
threatened  an  imperilment  of  the  com])lainants'  property,  or 
that  the  complainants  were  reasonably  apprehensive  that  they 
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would.  The  enonnous  outlay  of  money  by  the  four  companies 
in  constructing  the  thirty-six  inch  main,  before  first  acquiring  a 
water-supply  or  right  thereto  from  the  lower  riparian  owners 
and  from  the  state  tlirough  the  water-supply  conmiission 
(Comp,  Stat.  579S),  was  at  their  hazard.  It  may  have  been 
an  unwise  and  possibly  a  reckless  venture,  but  it  was  under- 
taken, in  subordination  to  the  terms  of  the  contract,  which  ex- 
pressly stipulated  that  the  water  which  the  defendant  agreed  to 
sell  to  its  co-contractors,  was  to  be  only  such  as  could  be  law- 
fully taken  from  its  present  or  future  sources  of  supply,  and  of 
this  the  complainants  had  ample  information.  The  laying  of 
the  main,  considered  in  the  light  of  the  contract,  spelled  a  lawful 
enterprise  and  far  from  indicated  an  intent  to  wrongfully  in- 
vade the  complainants'  rights.  There  was  at  the  time  of  the 
filing  of  the  bill  no  obscurity  concerning  these  rights.  They 
had  been  clearly  defined  and  established  by  this  court  and  the 
coui-t  of  errors  and  appeals  in  Pnterson  v.  Eosi  Jersey  Waiei^ 
Co.,  Ih  N.  J.  Eq.  (i  BucJi.)  Jk9;  77  .V.  J.  Eq.  (7  Buck.)  588: 
WUson,  Attomey-Oeneral,  v.  Eofd  Jersey  Water  Co.,  78  N.  J. 
Eq.  (S  Buck.)  SW.  This,  and  the  notices  given  by  the  com- 
plainants to  the  defendant  of  their  property  in  the  river,  and 
the  implied  forewarning  that  they  purposed  to  protect  it  against 
intrusion,  evinces  that  both  parties  were  keenly  sensed  of  the 
other^s  legal  rights,  and  it  is  to  be  assumed  tliat  the  defendant 
meant  to  respect  those  of  the  complainants.  There  is  no  evi- 
dence of  an  expressed  threat  by  the  defendant,  and  the  record 
is  silent  as  to  what  response,  if  any,  it  made  to  the  written 
notifications.  No  declaration  of  its  intention  was  sought  by  the 
complainants  before  coming  into  court-  In  this  situation  the 
law  presumes  a  policy  of  lawful  conduct  on  the  part  of  the  de- 
fendant toward  the  complainants  and  coupled  with  the  defend- 
ant's unqualified  disavowal  and  disclaimer  of  any  rights  in  the 
water  of  the  river,  other  than  for  supplying  Karitan  and  Somer- 
ville; its  emphatic  and  unequivocal  denial  of  any  intent,  past, 
present  or  in  the  future,  to  take  these  waters  without  lawful  right 
first  acquired  from  the  complainants  by  purchase  or  against  them 
by  condemnation,  manifestly  renders  interference  by  injunction 
inappropriate  at  this  time.     The  denials  and  disclaimers  were 
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made  b}'  the  president,  treasurer  and  a  director  of  the  defendant 
— ^gentlemen  of  high  standing,  good  repute  and  unimpeached 
integrity.  Where  a  defendant  asserts  positively  that  it  is  not 
his  intention  to  do  a  certain  act  or  to  infringe  a  certain  right, 
and  there  is  no  evidence  to  show  any  intention  on  his  part  to  do 
the  act  or  infringe  the  right,  the  court  will  not  interfere.  Kerr 
Inj,  "^13;  Whalen  v.  Dalashmuii,  59  Md.  '250,  The  court  is  not 
obliged  to  accept  the  denial  of  the  defendant.  Fleckenstein  v, 
Fleckemtein,  58  Ail,  Rep,  lO.ili,  But  it  ought  to,  when  the  evi- 
dence satisfies,  as  it  does  in  this  case,  that  the  denials  speak  the 
truth.  Of  course,  if  a  defendant  has  once  offended,  the  rule  does 
not  obtain.  Bpa/^h  v.  Sterling  Iron  and  Zinc  Co.,  5Jf.  N,  J.  Eq, 
(9  Dick.)  65,  To  justify  the  court  in  granting  the  relief,  it 
must  be  reasonably  satisfied  that  there  is  an  actual  intention 
on  the  part  of  defendant  to  do  the  act  wliich  it  is  sought  to  en- 
join, or  that  there  is  probable  ground  for  believing  that,  unless 
the  relief  is  granted,  the  act  will  be  done.  And  it  is  not  a  suffi- 
cient ground  for  interfering  that,  if  there  be  no  such  intention 
on  the  part  of  defendant,  the  injunction  can  do  no  harm.  Xor 
will  the  court  interfere  when  the  evidence  shows  that  there  is 
no  probability  of  defendant  doing  the  act  which  it  is  sought  to 
restrain.  So  tlie  relief  will  not  be  granted  unless  the  injury  to 
the  plaintiff  is  threatened  or  imminent  or  is  in  all  probability 
about  to  be  inflicted,  and  the  writ  will  not  issue  merely  to  allay 
the  fears  or  apprehension  of  the  plaintiff  where  there  is  no  show- 
ing or  reasonable  ground  for  believing  that  the  defendant  is 
about  to  commit  the  wrongs  complained  of  or  where  it  appears 
that  he  is  without  the  opportunity  or  intention  of  so  doing. 
High  Inj.  im  ed.)  §  ^!2. 

(2)  The  complainants'  argument  in  justification  of  its  course 
in  resorting  to  this  court  at  this  time,  is  that  it  was  necessary 
so  as  to  prevent  an  adverse  use  ripening  into  a  vested  right; 
to  preserve  their  legal  status,  so  as  to  resist  condemnation  pro- 
ceedings, and  to  avoid  a  future  charge  of  acquiescence  which 
might  load  to  compelling  them  to  give  up  their  water  rights 
for  such  compensation  as  the  court  might  ^x.  as  was  done  in 
Simmons  v.  Pofrrsnn,  fiO  X.  J.  Eq.  (15  Dirk.)  SS5,  and  in  New 
York  Ciiif  v.  Pino,  1S5  J\  S.  0  1.    The  last  reason  only  need  be 
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considered.  Tlie  defendant  was  not  persuaded  by  any  induce- 
ments held  out  by  the  complainants  to  make  the  expenditures 
for  the  laying  of  the  thirty-six  inch  main.  This  was  done  en- 
tirely at  the  defendant's  risk.  The  complainants  were  vigilant 
in  protesting,  and  it  is  inconceivable  how,  under  these  circum- 
stances, they  could  be  charged  with  acquiescence.  The  serving 
of  the  written  notices  raised  an  effectual  bar  against  a  claim  of 
laches,  and  they  could  safely  have,  and  should  have,  waited 
until  the  defendant  threatened  a  trespass  upon  their  interests. 
Paterson  v.  East  Jersey  Water  Co.,  supra.  Inquiry  might  have 
brought  further  assurance. 

(3)  It  is  claimed  that  the  defendant  has  not  the  power  of 
condemnation.  The  defendant  was  incorporated  on,  and  has 
been  operating  since,  June  15th,  1881,  under  the  provisions  of 
the  act  of  April  21st,  ISTG  (Cow p.  Stat.  p.  S6S5),  which,  as  it 
stood  amended  at  that  time  (J\  L.  l^SO  p.  273),  authorized  the 
formation  of  water  companies  for  tlie  purpose  of  constructing 
water  works 

"in  any  city,  town,  village  or  seaside  resort  in  this  state,  having  a  popu- 
lation of  not  more  than  fifteen  thousand  and  not  less  than  five  hundred 
inhabitants,  and  for  the  purpose  of  supplying  ♦  ♦  ♦  the  inhabitants 
thereof  with  water." 

The  defendant's  ccT-tificate  of  incorporation  states  that  its 
purpose  is  to  construct,  maintain  and  operate  water  works  in 
the  town  of  Somerville  and  also  in  the  adjoining  town  of  Rari- 
tan  for  the  purpose  of  supplying  both  towns  and  the  inhabitants 
thereof  with  water.  The  restrictive  language  of  the  act  raises 
•a  very  grave  doubt  as  to  whether  one  company  may  be  formed 
to  operate  water  works  in  two  or  more  of  the  class  of  towns 
(Somerville  Water  Co.  v.  Somennlle,  siipra).  and  consequently 
as  to  the  right  to  condemn.  Hampton  v.  Clinton,  55  X.  J.  Law 
(S€  TV.)  loS,  Manda  v.  Orange,  75  N.  J.  Law  {Jfi  Vr.)  251; 
Sisters  of  Charity  v.  Morris  Railroad  Co.,  82  N.  J.  Law  {5S 
Vr.)  21  If.  In  this  connection  the  constitutionality  of  the  acts 
under  which  Somerville  and  Raritan  were  formed  (P.  L.  1S6S 
p.  Jt79;  P.  L.  1S6S  p.  716)  is  assailed  to  furnish  grounds  for 
the  contention  that  Bridgewater  township,  in  which  the  towns 
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are  located,  was  the  municipality  to  give  the  consent  required 
by  section  2  of  the  act  under  which  the  defendant  was  incorpo- 
rated. The  point  was  feebly  asserted  on  the  argument,  and  if 
it  has  merit,  it  cannot  avail  the  complainants  because,  as  I  ap- 
prehend, a  de  facto  municipality  may  give  the  consent.  Lang 
V.  Bayonne,  7i  N,  J.  Law  (Jf5  Vr.)  4S5.  It  was  also  urged  that 
the  defendant  had  not  procured  from  the  state  water-supply 
commission  approval  of  its  plans  for  any  new  or  additional 
source  of  water-supply  to  meet  the  requirements  of  the  four- 
party  contract.  Com  p.  Stat.  p.  51  OS.  I^one  of  these  grounds 
of  attack  upon  the  defendant's  right  of  eminent  domain  affected 
the  defendant's  right,  as  against  the  complainants,  to  enter 
into  the  four-party  contract  or  to  lay  the  thirty-six  inch  main, 
and  they  afford  the  complainants  no  substantive  cause  for  com- 
plaint. The  only  bearing  they  now  have  is  upon  the  integrity 
and  good  faith  of  the  defendant's  denial  of  intent  to  intrude 
upon  the  complainants'  water  rights,  and  as  to  this,  it  may  be 
suggested  that  at  the  time  the  contract  was  made,  and  the  main 
laid  by  the  defendant,  its  lack  of  power  to  condemn  was  a  mooted 
question  which  was  then,  it  is  said,  not  called  to  its  attention. 
The  point  was  raised  afterwards  in  the  Somerville  Case.  More- 
over (the  defendant's  right  to  supply  Somerville  and  Earitan 
from  its  present  source,  being  admitted),  the  municipalities 
which  the  four-party  contract  is  intended  to  serve  with  water, 
may  have  the  right  to  condemn.  Slingerland  v.  Newark,  5Jf  N. 
J.  Law  {25  Vr.)  62;  Patcrson  v.  Kearny,  87  Atl.  Rep.  103. 
And  this  power,  it  is  claimed,  is  possessed  by  the  co-contractors. 
Paterson  v.  West  Orange  Water  Co.,  87  Ail.  Rep.  IO4..  See^ 
also,  Paterson  v.  East  Jersey  Water  Co.,  sii^ra  (at  p.  lOS).  The 
defendant  has  also  in  contemplation  plans  for  the  storage  of 
freshet  waters  gathered  from  tributaries  of  the  Baritan,  to  be 
let  down  the  river  during  dry  spells,  to  compensate  for  whatever 
may  be  withdrawn  or  to  be  conveyed  by  pipes,  gravitationaJly, 
to  its  pumping  station.  Under  either  method,  condemnation 
of  the  complainants'  water  rights,  of  course,  would  be  necessary. 
Sparks  Manufacturing  Co.  v.  Newton,  57  N.  J.  Eq.  (12  Dick.) 
S67,  But  the  scheme  appears  to  be  so  extravagant  that  it  may 
be  dismissed  as  only  a  very  remote  possibility. 
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(4)  It  is  also  argued  that  the  defendant  not  having  a 
legal  corporate  existence,  due  to  the  defects  mentioned,  the 
four-party  contract  and  the  laying  of  the  thirty-six  inch  main 
through  Somerville,  of  a  size  greatly  in  excess  of  the  present  or 
far-future  needs  of  that  town  (Bayonne  v.  North  Arlington,  78 
N.  J.  Eg.  (8  Buck.)  28S),  are  ultra  vires  the  defendant,  and 
that  the  latter  should  be  restrained  and  abated  and  the  ex- 
tending of  the  main  to  the  Somerset  county  line  should  be 
enjoined.  The  contract  was  authorized  by  act  of  April  8th, 
1903.  P.  Z.  1908  p.  237;  Cornp.  Stat,  p.  SSJfl.  This  phase 
of  the  case  may  be  disposed  of  by  the  observation  that  the  com- 
plainants are  not  injured  thereby,  nor  are  they  therein  con- 
cerned. 

(5)  It  is  further  insisted  that  the  defendant  has  not  the 
right  to  supply  water  to  dwellers  along  roads  leading  out  of 
Karitan  and  Somerville,  as  provided  by  the  act  of  March  23d, 
1883.  P.  i.  1888  p.  201;  Camp.  Stat  p.  SdJ^l,  An  examina- 
tion of  the  bill  shows  that  this  was  not  made  an  issue  in  the 
cause. 

(6)  Throughout,  the  Somerville  Water  Company  has  been 
referred  to  as  the  defendant.  The  Board  of  Freeholders  of  Som- 
erset county  was  joined  as  a  defendant,  with  a  prayer  that  it 
be  restrained  from  granting  permission  to  the  Somerville  Water 
Company  to  lay  the  thirty-six  incli  main  on  the  improved  or 
state  roads.  The  board  filed  a  demurrer.  The  propriety  and 
legality  of  granting  this  permission  must  be  threshed  out  in 
the  law  courts.  This  court  cannot  interfere.  Van  der  Float  v. 
Underial-ers  Association,  70  N,  J.  Eg,  (4  Rohb.)  116.  The 
demurrer  will  be  sustained. 

The  bill  will  be  dismissed,  with  costs. 
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Frederick  A.  Cooper 

V. 

Charlotte  S.  Cooper. 

[Decided  May  24th.  1913.] 

Evidence   held   insufficient   in   a    suit   for  divorce   on    the   ground   of 
adultery,  brought  by  a  husband  against  his  wife. 


Mr.  Traverse  A,  Spraggins,  for  the  petitioner. 
Mr,  Wilfred  B,  Wolcott,  for  the  defendant. 

Backes,  V.  C. 

Cooper,  the  petitioner,  charges  his  wife  with  adultery,  nam- 
ing one  Bumstead  as  co-respondent.  Her  conduct  with  the  co- 
respondent, as  she  admits,  was  highly  indiscreet  and  venture- 
some, if  not  reckless.  To  some  extent  she  was  led  in  her  indis- 
cretion by  an  older  female  companion.  The  defendant  admits 
the  circumstances  from  which  it  is  claimed  guilt  should  be  in- 
ferred, but  she  and  the  co-respondent  emphatically  deny  the 
commission  of  crinie.  A  denial  by  the  defendant  and  co- 
respondent is,  as  a  rule,  entitled  to  very  little  weight,  but  I 
watched  and  carefully  observed  the  defendant  while  testifying. 
She  was  absolutely  frank  in  relating  her  conduct  and  in  con- 
fessing her  imprudence.  Her  deportment  on  the  stand  was 
simple  and  modest,  and  her  testimony  was  given  in  a  straight- 
forward and  impressive  manner,  especially  in  the  denial  of  her 
guilt.  She  impressed  me  as  a  truth  teller.  She  unhesitatingly 
admitted  suspicious  circumstances  which  she  could  as  well  have 
suppressed  without  fear  of  contradiction. 

She  told  and  confessed  all  that  could  be  used  to  build  a  story 
around  her  from  which  guilt  miglit  be  deduced,  even  relating  to 
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matters  which  had  not  been  brought  out  on  the  petitioner's  case. 
She  struck  me  as  one  who  appreciated  to  its  fullest  the  moral 
obligation  of  her  oath.  The  indicia  of  honesty  was  written  all 
over  her  story.  I  think  her  denial  is  entitled  to  serious  con- 
sideration. 

The  testimony  did  not  satisfy  my  mind  that  she  went  so  far 
as  to  submit  her  body  to  the  co-respondent.  While  the  appear- 
ances are  against  her,  and  the  fact  that  she  entertained  him  at 
her  home,  went  out  with  him  to  public  places,  visited  him  at 
his  office,  and  that  he  upon  two  occasions  kissed  her,  may  arouse 
suspicion  that  all  was  not  right  between  the  two,  I  am  not  con- 
vinced that  she  took  the  fatal  step,  that  she  broke  her  marriage 
vow,  that  she  committed  adultery.  In  fact,  I  believe  she  did 
not. 

There  is  no  testimony  indicating  that  she  was  amorously  in- 
clined toward  the  co-respondent  and  disposed  to  commit  the 
crime  charged  against  her.  While  the  two  had  many  opportuni- 
ties to  gratify  a  lustful  desire,  yet  there  is  no  evidence  mani- 
festing that  the  defendant  had  such  desires  towards  Bumstead, 
the  co-respondent.  There  is  no  evidence  of  lust  or  of  lewdness 
on  the  part  of  the  defendant.  She  is  not  shown  to  be  depraved. 
She  was  a  flirt  and  a  fool,  but  not  a  criminal. 

There  is  testimony  tliat  she  is  chaste  of  speech  and  well- 
behaved.  Even  her  bitter  enemy,  Mrs.  Flower,  testified  that  she 
was  a  good  woman  at  the  time  of  her  marriage,  and  it  is  difficult 
to  believe  that  she  changed  her  moral  code  within  so  short  a 
time  as  two  and  a  half  years  thereafter. 

I  cannot,  in  the  circumstances,  although  they  quicken  sus- 
picion, denounce  this  young  wife,  the  mother  of  two  babies,  as 
an  adulteress.    I  will  advise  a  decree  dismissing  this  petition. 
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John  E.  Emery,  Frederic  W.  Stevens,  Eugene  Stevenson, 

Edmund  B.  Leaming,  James  E.  Howell,  Vivian  M. 

Lewis,  John  H.  Backes  and  John  Griffin, 

Vice-Ordinaries. 


In  the  matter  of  the  estate  of  Sara  E.  R.  Queen,  deceased. 
[Submitted  December  4th,  1913.    Decided  Deoember  18th,  1913.] 

1.  The  orphans  and  surrogate  courts  being  independent  judicial  tri- 
bunals, the  orphans  court  has  no  jurisdiction  to  revoke  letters  of  ad- 
ministration granted  by  the  surrogate  except  on  appeal. 

2.  An  order  of  a  surrogate  granting  letters  testamentary  or  of  ad- 
ministration is  a  proceeding  in  rem,  resulting  in  a  judgment  which  may 
not  be  impeached  collaterally,  but  can  only  be  attacked  on  appeal. 

3.  Where  an  orphans  court  refused  to  admit  a  paper-writing  to  pro- 
bate as  decedent's  testament,  but  did  not  adjudge  that  she  died  intestate, 
it  did  not  acquire  jurisdiction  of  her  estate,  and  hence  the  fact  that  the 
surrogate  thereafter  granted  letters  of  administration  was  not  objection- 
able as  an  exercise  by  him  of  the  jurisdiction  of  the  orphans  court. 
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4.  Where  intestacy  exists,  a  right  to  appoint  an  administrator  rests 
in  the  surrogate  unless  because  of  dispute  it  is  referred  by  him  to  the 
orphans  court  as  provided  by  Oi*phans  Court  act.  8  Comp.  Stat.  1910 
p.  3822. 

5.  On  appeal  from  a  decree  of  the  orphans  court,  the  prerogative 
court  will  not  amend  the  decree  under  review  so  that  it  would  be  vul- 
nerable on  appeal. 

6.  Where  probate  of  an  alleged  will  was  denied  by  the  orphans  court 
and  letters  of  administration  were  granted  by  the  surrogate,  one  having 
no  interest  in  that  will  had  no  interest  in  the  decree  denying  probate 
and  no  standing  to  ask  that  such  decree  be  vacated  as  a  necessarj-  step 
to  his  attack  on  letters  of  administration  for  want  of  jurisdiction. 

7.  A  rule  that  an  averment  of  the  petition  to  vacate  a  decree  denying 
probate  of  an  alleged  will  and  an  order  granting  letters  of  administra- 
tion, that  the  letters  were  issued  pursuant  to  the  decree  of  the  orphans 
court  denying  probate,  must  be  taken  as  true,  does, not  apply  where  the 
averment  is  contrary  to  facts  of  which  the  court  takes  judicial  notice. 


On  appeal  from  the  orphans  court  of  Hunterdon  county. 

Mr.  Adam  0.  Rohbim  and  Mr.  Walter  L.  Sheppard  (of  the 
Philadelphia  bar),  for  the  appellant. 

Messrs.  Queen  £  Stout,  for  the  respondent. 

Backes,  Vice-Ordinary. 

This  is  an  appeal  from  an  order  of  the  orphans  court  of  Hun- 
terdon county,  dismissing  a  petition  to  vacate  a  decree  denying 
probate  of  a  paper-writing  purporting  to  be  the  last  will  and 
testament  of  Sara  E.  E.  Queen,  deceased,  and  to  set  aside  letters 
of  administration  upon  her  estate,  granted  by  the  surrogate  of 
that  count}'. 

The  deceased  died  in  ^ledia,  Pennsylvania,  leaving  personal 
property  only.  Sylvanus  R.  Queen,  her  husband,  survived.  A 
paper-writing  purporting  to  be  her  last  will,  by  which  she  at- 
tempted to  becpieath  her  entire  estate  to  her  husband,  was  offered 
for  probate  before  the  surrogate,  who,  because  of  doubts  arising 
upon  the  face  of  it,  certified  the  same  into  the  orphans  court  for 
adjudication.  On  the  hearing  before  the  orphans  court  it  was 
made  to  appear  that  the  decedent's  residence  at  the  time  of  her 
death  was  at  Mount  Pleasant,  in  Hunterdon  county,  and  it  ap- 
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pearing  that  the  purported  will  wa.^  not  executed  as  required  by 
our  statute  concerning  wills,  the  court  decreed  "that  the  said 
paper-writing  or  instrument  offered  for  probate  is  not  estab- 
lished as  the  true  last  will  and  testament  of  the  said  Sara  E.  R. 
Queen,  deceased,  and  that  probate  thereof  is  hereby  denied,  and 
that  the  said  will  is  null  and  of  no  effect."  After  the  entry  of 
the  decree,  and  on' the  same  day,  tlie  husband  presented  a  second 
petition  to  the  surrogate  praying  that  letters  of  administration 
be  granted  to  him,  and  accordingly  an  order  was  made  by  the 
surrogate  appointing  him  as  such  administrator.  The  present 
appellant,  William  C.  Alexander,  Jr.,  later  petitioned  the  or- 
phans court  to  set  aside  its  decree  denying  probate,  and  also  the 
grant  of  administration.  In  his  petition  he  set  up  that  the  de- 
ceased at  the  time  of  her  death  was  a  resident  of  the  State  of 
Pennsylvania;  that  she  executed  a  testamentary  writing,  in 
which  he  was  a  beneficiaiT,  provable  under  the  laws  of  Pennsyl- 
vania, but  not  executed  as  wills  are  required  to  be  by  the  laws  of 
this  state  (this  is  not  the  same  paper- writing  which  was  offered 
for  probate) ;  that  he  had  knowledge  of  the  probate  proceedings, 
but  was  induced  to  acquiesce  therein  and  to  make  no  objection 
thereto  because  of  a  promise  made  to  him  by  Sylvanus  R.  Queen 
that  the  wishes  of  the  decedent  regarding  the  disposition  of  her 
estate  would  be  promptly  carried  out  by  him ;  that  this  promise 
has  not  been  redeemed. 

Without  hearing  the  merits,  the  orphans  court,  upon  motion, 
made  an  order  dismissing  the  petition  on  the  ground  that  it  was 
without  jurisdiction  to  revoke  letters  granted  by  the  surrogate, 
the  order  reciting  that  "the  petitioner  having  admitted  in  open 
court  that  this  was  the  object  of  the  prayer  of  the  said  petition." 
Prom  this  order  this  appeal  was  taken. 

1.  That  the  orphans  court  and  the  surrogate's  court  are  inde- 
pendent judicial  tribunals,  and  that  the  orphans  coui-t  has  not 
jurisdiction  to  revoke  letters  of  administration  granted  by  the 
surrogate,  except  in  the  manner  prescribed  by  statute,  upon  ap- 
peal, is  settled  by  numerous  authorities.  Quidort's  Administra- 
tor V.  Pcrgeaux,  18  N,  J.  Eq.  (S  C.  E.  Gr,)  h^2;  By  no's  Execfi^ 
tor  V.  Ryno's  Administrator,  21  X.  J.  Eq,  {12  C.  E.  Gr,)  522; 
In  re  Evans,  29  N.  J.  Eq.  (2  Steu:.)  571;  Straub's  Ca<<e,  i.9  X 
J.  Eq,  {4  Dick,)  2(U;   affirmed,  50  N.  J.  Eq,  {5  Di^k.)  795; 
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Murray  v.  Lynch,  SJf.  N.  J.  Eq,  {19  Dick.)  290;  dprmed,  65 
N,  J.  Eq.  (20  DicJc.)  399.  A  grant  of  letters  testamentary  (or 
of  administration)  by  a  surrogate  is  a  proceeding  in  rem,  result- 
ing in  a  judgment  which  may  not  be  impeached  collaterally,  and 
can  only  be  attacked  by  appeal.  QuidorVs  Administrator  v. 
Fergea/ux,  supra. 

2.  The  contention  is  that  the  letters  of  administration  were 
i^^sued  out  of  the  orphans  court  by  the  surrogate,  as  its  clerk, 
pursuant  to  the  order  denying  probate,  and  that  inasmuch  as  the 
decedent  was  not  a  resident  of  this  state,  the  court  was  without 
jurisdiction,  and  having  been  imposed  upon  by  false  testimony 
in  this  respect,  it  should  vacate  its  decree  denying  probate,  and 
revoke  the  letters  of  administration.  The  decree  denying  pro- 
bate is  silent  as  to  the  grant  of  administration.  The  surrogate, 
in  his  judicial  capacity,  made  the  order  upon  which  the  letters 
issued.  It  is  claimed  that  this  order  is  a  nullity;  that  the  de- 
cree of  the  orphans  court  was  an  adjudication  of  the  existence 
of  the  Xew  Jersey  residence  of  the  testatrix;  that  the  orphans 
court  declared  an  intestacy  and  acquired  absolute  jurisdiction  to 
administer  the  estate;  that  an  order  appointing  the  adminis- 
trator is  implied  in  the  decree  and  that  tliis  court,  on  appeal, 
should  amend  it  to  include  the  appointment;  the  argument 
being  that  the  surrogate,  as  a  court,  was  stripped  of  all  au- 
thority when  he  certified  the  matter  of  probate  into  the  orphans 
court  and  that  all  subsequent  acts  by  him,  although  in  his  name 
as  surrogate,  were  done  as  the  clerk  of  the  orphans  court.  And 
these  things  we  are  asked  to  import  into  the  decree,  so  as  to 
situate  the  appellant  that  he  may  by  indirection  do  that  which 
by  direction  is  impossible — destroy  the  administrator.  The 
proposition  has  neither  premise  or  logic  nor  merit.  The  orphans 
court,  in  refusing  to  admit  to  probate  the  paper-writing  as  the 
testament  of  the  deceased,  did  not  adjudge  that  she  died  intes- 
tate, nor  did  it  thereby  acquire  jurisdiction  of  her  estate.  All 
that  the  court  was  called  upon  to  decide  (jurisdiction  being  as- 
sumed) was  whether  tJie  paper-wnting  offered  was  the  last  will 
and  testament  of  Sara  E.  R.  Queen,  doceaj=ed,  and  upon  reject- 
ing it  as  such,  its  office  terminated.  Tf,  thereafter,  another  will, 
regular  in  form,  concerning  which  there  was  no  dispute,  had 
been  submitted  for  probate,  it  would  have  been  the  dutj'  of  the 
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surrogate  to  pass  judgment.  Murray  v.  Lynch,  supra.  Un- 
doubtedly, when  a  disputed  will  is  probated,  the  orphans  court 
is  clothed  with  power  to  appoint  a  representative  to  execute  the 
trust.  In  re  Jolly,  5  N,  J.  Eq.  (1  Hoist,)  1^56;  MvAidy  v. 
Mundy,  15  N,  J.  Eq.  (^  McCart.)  290;  In  re  McElwaine,  IS 
N.  J.  Eq.  (3  C.  E.  Or.)  499;  Slocum  v.  Qrandin,  88  N.  J.  Eq. 
(11  Stew.)  4So;  In  re  Booraem,  55  N.  J.  Eq.  {10  Dick.)  759. 
But  when  there  is  no  probate  there  can  be  no  trust,  and  there 
being  an  intestacy  the  right  to  appoint  an  administrator  rests  in 
the  surrogate  unless,  because  of  dispute,  it  is  referred  by  him  to 
the  orphans  court,  as  required  by  the  statute.  Orphans  Court 
act  (3  Cowp.  Stat.  p.  3822) ;  Plume  v.  Howard  Savings  Insti- 
tution, 46  X.  J.  Law  (17  TV.)  211.  The  principle  of  RusselVs 
Case,  64  X.  J.  Eq.  (19  Dick.)  313,  is  illustrative.  The  situation 
when  the  orphans  court  declined  probate,  in  so  far  as  any  other 
will  or  the  estate  of  the  deceased  was  concerned,  was  as  if  the 
proceedings  were  not  had. 

3.  The  proposition  that  an  appellate  court  will  amend  the 
decree  under  review  so  that  it  may  be  vulnerable  on  appeal,  is 
anomalous.  Fiirman  v.  Furman,  45  N.  J.  Eq.  (18  Stew.)  144; 
41  X.  J.  Eq.  (2  Dick.)  301,  is  cited.  The  power  of  amendment 
conferred  by  section  195  of  the  Orphans  Court  act  (Comp.  Stat, 
p.  3884)  was  under  consideration  and  a  recital  from  the  de- 
liverance of  Vice-Ordinary  Van  Fleet,  read  in  conjunction  with 
the  opinion  of  the  court  of  errors  and  appeals,  at  once  points 
out  the  inapplicability  of  the  doctrine  thus  laid  down.  Vice- 
Ordinary  Van  Fleet  said:  "The  counsel  of  the  respondent  in- 
sists that  this  court  should,  in  virtue  of  the  power  conferred  by 
this  statute,  make  the  ascertainment  which  the  orphans  court 
ought  to  have  made,  and  then  amend  the  order  brought  up,  and 
after  it  has  thus  been  made  perfect,  pronounce  a  judgment  of 
affirmance.  To  adopt  this  course  would,  I  think,  be  putting  the 
statute  to  a  use  never  contemplated  by  the  legislature."  Mr. 
Justice  Dixon,  reading  the  opinion  of  the  court  of  errors  and 
appeals,  said:  "It  is  the  rule  and  practice  in  all  our  appellate 
tribunals  when  the  judgment,  order  or  decree  appealed  from  is 
erroneous,  and  the  record  legally  discloses  what  judgment,  order 
or  •decree  should  have  been  rendered,  to  direct  such  judgment, 
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order  or  decree  to  be  entered,  according  to  the  right  and  justice 
of  the  case.'' 

4.  It  is  further  urged  that  if  it  should  be  held  that  the  grant 
of  letters  of  administration  by  the  surrogate  was  the  act  of  his 
own  court,  nevertheless  the  appellant  is  entitled  to  have  tlie  de- 
cree voided,  as  a  necessaiy  step  in  his  attack  upon  the  invalid 
grant  of  letters.  This  I  cannot  accept.  Whether  the  adjudgment 
of  jurisdiction  was  erroneous  or  imposed  by  fraud,  is  now  of  no 
moment.  The  appellant  was  not  aggrieved  by  the  rejection  of 
the  paper- writing.  He  was  not  interested,  and  consequently  had 
no  standing  to  ask  the  orphans  court  to  vacate  its  decree  for 
want  of  jurisdiction. 

5.  The  technical  point  was  made  that  the  averment  in  the 
petition,  that  the  letters  of  administration  ^Vere  issued  pursuant 
to  the  decree  of  the  orphans  court  denying  probate,"  must  be 
taken  as  true  on  a  motion  to  dismiss.  This,  undoubtedly,  is  the 
general  rule,  but  it  has  no  application  to  instances  were  the  aver- 
ment runs  counter  to  facts  of  which  the  court  takes  judicial 
notice.  Dan.  Ch.  Pr.  oJfO.  Courts,  of  course,  take  notice  of 
their  own  files. 

The  appeal  will  be  dismissed,  with  costs. 


In  the  matter  of  the  estate  of  Sara  E.  R.  Quekn,  deceased. 
[Argued  January  13th,  1914.    Decided  Januarj-  15th,  1914.] 

1.  On  an  appeal  to  this  court  taken  from  an  order  of  the  orphans 
court  dismissing  a  petition  to  vacate  a  decree  denying  probate  of  a  pur- 
ported will,  and  to  set  aside  letters  of  administration  granted  by  the 
surrogate  of  the  county  to  entertain  the  subject-matter,  because,  as  was 
alleged,  the  decedent  was  a  non-resident,  the  jurisdiction  exercised  by 
this  court  is  strictly  appellate,  and  this  court  is  without  authority  to 
impose  upon  the  defeated  suitor  counsel  fees  as  part  of  the  costs  and 
expenses,  unless  authorized  by  statute  or  the  settled  practice  of  the 
court. 

2.  There  is  bo  such  statute  or  settled  practice  permitting  it  in  this 
court. 
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3.  The  costs  which  the  prevailing  party,  on  an  appeal  of  this  kind, 
is  entitled  to  are  those  specifically  provided  for  in  the  fee  bill,  and  are 
not  to  be  increased  or  diminished  at  the  discretion  of  the  court. 

4.  The  one  hundred  and  ninety-sixth  section  of  the  Orphans  Court  act 
(Comp.  Stat.  p.  S884)*  providing  that  "in  all  litigated  suits  in 
the  orphans  court  the  court  shall  adjudge  and  direct  which  party  shall 
pay  the  costs  and  expenses  of  such  litigation,  and  shall  have  the  power 
to  apportion  and  determine  the  costs  and  expenses  to  be  paid  by  either 
party,"  is  not  available  on  this  application. 

5.  The  proceeding  in  the  orphans  court  appealed  from  was  a  "litigated 
suit"  within  the  meaning  of  the  statute,  and  counsel  should  have  applied 
to  that  court  to  exercise  its  discretion  in  that  behalf. 


On  motion  for  an  allowance  of  counsel  fee. 
iMessrs.  Queen  <&  Stout,  for  the  motion. 
Mr.  Adam  0.  Rohbins,  contra. 

Backes,  Vice-Oedinary. 

The  appeal  in  this  ease  was  dismissed,  with  costs,  against  the 
appellant.  The  respondent  now  moves  for  a  counsel  fee,  and 
relies  upon  section  196  of  the  Orphans  Court  act  (Comp.  Stat 
p.  SS8Jt)y  which  reads: 

"In  all  litigated  suits  in  the  orphans  court  the  court  shall  adjudge  and 
direct  which  party  shall  pay  the  costs  and  expenses  of  such  litigation, 
and  shall  have  the  power  to  apportion  and  determine  the  costs  and  ex- 
penses to  be  paid  by  either  party/* 

and  cite?  in  support  of  his  motion  the  case  of  Bioren  v.  Nesler, 
76  N.  J.  Eq.  (6  Bitch.)  576,  and  Kayliart  v.  Whitehead,  77  N. 
J.  Eq.  (7  Buch.)  12. 

1.  Bioren  v.  Nesler  came  into  this  court  on  an  appeal  from  a 
decree  refusing  probate  of  an  alleged  will,  and  the  present  chan- 
cellor vindicated  the  power  of  this  court,  based  upon  an  estab- 
lished practice  sanctioned  by  the  court  of  errors  and  appeals,  to 
make  allowance  to  counsel  for  services  on  appeals  in  matters  re- 
lating to  the  probate  of  wills,  to  be  paid  out  of  the  estate,  and, 
obviously,  because  "the  jurisdiction  of  the  prerogative  court  in  re- 
lation to  the  probate  of  wills  is  an  original  jurisdiction  and  not 
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merely  appellate,  and  upon  filing  of  such  appeal  against  the  de- 
cree of  the  orphans  court  admitting  to  probate  a  disputed  writ- 
ing, the  question  for  decision  in  the  prerogative  court  is,  not 
the  propriety  of  the  decree  below,  but  the  right  to  the  probate 
of  the  will.  The  question  of  the  probate  comes  up  de  novo  and 
may  be  heard  in  the  prerogative  court  on  the  same  evidence  as 
below  or  on  additional  evidence."    Kayhart  v.  Whiiehead,  supra. 

The  practice  in  such  cases  has  not  its  origin  in  l^slation. 
Whitenack  v.  Stryker  (A.  D.  ISSS),  2  A'.  J.  Eq,  {1  Ok)  8.  al- 
though it  is  sanctioned  by  statute.  P.  L,  185-5  p,  34£:  Rev. 
187Jf  p,  550;  Comp.  Stat.  p.  3S8i'),  Where  the  services  of  coun- 
sel are  for  the  advantage  of  all  concerned,  it  is  the  common  prac- 
tice to  compensate  him  out  of  the  funds  of  the  estate.  On  appeal 
from  a  decree  upon  exceptions  to  executor's  account.  Munn  v. 
Munn,  20  N.  J.  Eq.  (5  C.  E.  Gr.)  J,72.  On  appeal  from  an 
order  of  distribution.  Smith  v.  McDnvald,  W  N.  J.  Eq.  (S 
Eohh.)  765;  71  N.  J.  Eq.  {1  Buck.)  261.  By  virtue  of  .-section 
197  of  the  Oq)hans  Court  act  (Coinp.  Sfat.  p.  3S85)  the  court 
may,  in  litigation  of  this  kind  only,  order  the  losing  party  to  pay 
a  counsel  fee. 

2.  The  appeal  in  this  ca?je  was  taken  from  an  order  ( f  the 
orphans  court  dismissing  a  petition  to  vacate  a  decree  denying 
probate  of  a  purported  will,  and  to  set  aside  letters  of  admin- 
istration granted  by  the  surrogate  of  the  county  on  the  ground 
that  the  orphans  coui*t  was  without  jurisdiction  to  entertain  the 
subject-matter,  because,  as  it  wa5  alleged,  the  decedent  was  a 
non-resident.  The  proceedings  were  solely  to  review  tlie  pro- 
priety of  the  dismissing  order.  The  jurisdiction  was  strictly 
appellate.  The  appeal  did  not  concern  the  funds  of  the  estate. 
On  such  a  review,  this  court  is  without  authority  to  impose  upon 
the  defeated  suitor  counsel  fees  as  part  of  the  costs  and  ex- 
penses, unless  authorized  by  statute  or  the  settled  practice  of  the 
court.  There  is  no  statute  which  permits  it.  Such  practice  does 
not  obtain  in  our  court  of  errors  and  appeals,  nor  does  it  exist 
here.  The  costs  which  the  prevailing  party,  on  an  appeal  of  this 
kind,  is  entitled  to,  are  only  those  specitically  provided  for  in  the 
fee  bill,  and  are  not  to  be  increased  or  diminished  at  the  discre- 
tion of  the  court.  Apperson  v.  Mutual  Benefit  Life  Insurance 
Co.,  38  N.  J.  Law  {9  Vr.)  38S.    Costs,  generally,  are  regulated 
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by  the  Pees  and  Costs  act  (Com p.  Stat.  p.  2277),  which  prevails, 
except  where  substituted,  supplemented  or  superseded  by  kindred 
enactments,  as  for  instance,  the  Pees  and  Costs  act  at  law  {Comp. 
Stat.  p.  Jfl29),  the  Fees  and  Costs  act  in  chancery  {Comp.  Stat. 
P'  4i^)y  those  provided  by  the  Orphans  Court  act  {Comp.  Stat. 
p.  8886).  and  the  like.  It  required  an  act  of  the  legislature  to 
empower  the  court  of  chancery  to  award  counsel  fees  to  a  suc- 
cessful complainant  {P.  L.  1902  p.  5U0)\  and  another  to  permit 
that  court  to  grant  such  allowance  to  a  successful  defendant. 
P.  L.  1910  p.  J,27. 

3.  The  statute  above  quoted  is  not  available  on  this  motion. 
It  enables  the  orphans  court  in  litigated  actions  to  award  coun- 
sel fees  as  part  of  the  expenses  of  the  litigation,  but  it  does  not 
confer  that  power  upon  this  court.  A  refusal  of  the  orphans 
court  to  make  an  allowance  of  counsel  fee  would  be  subject  to 
appeal,  but  the  record  does  not  disclose  that  the  matter  was  pre- 
•  sented  to  the  court  below,  and  even  if  it  were,  its  action  was  not 
brought  up  for  review. 

The  proceeding  in  the  orphans  court  was  a  "litigated  suit" 
within  the  meaning  of  the  statute,  and  counsel  should  have  ap- 
plied, and  perhaps  may  now  apply  to  that  court  to  exercise  it^ 
discretion. 

The  motion  will  be  denied. 


In  the  matter  of  the  last  will  and  testament  of  Annie  Eatley, 
deceased,  late  of  Middlesex  county. 

[Submitted  November  20th.  1913.    Decided  December  27th,  1913.1 

1.  Evidence  on  the  probate  of  a  will  held  to  show  that  the  will  was 
properly  executed;  that  the  testatrix  was  competent  to  make  it,  and 
that  she  executed  it  with  full  knowledge  of  its  contents  and  with  an 
appreciation  of  its  legal  effect. 

2.  Evidence,  in  a  proceeding  for  the  probate  of  a  will,  held  insufficient 
to  show  that  its  execution  was  procured  by  undue  influence. 
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3.  The  relation  between  testatrix,  a  widow  of  about  fifty  years  of  age, 
suffering  from  a  fatal  illness,  and  her  sister,  the  beneficiary,  with  whom 
she  lived,  testatrix  being  free  to  visit  other  relatives,  some  of  whom  were 
at  enmity  with  the  beneficiary,  who  nursed  and  ministered  to  her,  was 
not  a  confidential  relation  such  as  would,  with  other  slight  circumstances, 
create  a  presiunption  of  undue  influence. 

4.  Where  testatrix's  sister,  with  whom  she  made  her  home,  nursed  and 
cared  for  her  during  her  illness,  while  her  daughter,  who  was  married 
and  resided  across  the  continent,  though  affectionate,  was  lax,  if  not  in- 
different, about  writing,  the  testatrix's  will  leaving  her  property,  con- 
sisting of  a  house  and  lot,  to  the  sister  was  not  an  inofficious  testament. 

5.  A  will  cannot  be  held  invalid  simply  because  it  seems  unjust,  though 
that  would  be  a  formidable  circumstance  in  showing  its  invalidity  for 
some  other  reason. 

6.  That  testatrix's  sister,  who  was  made  the  sole  beneficiary,  did  not 
telegraph  testatrix's  daughter  of  her  death  until  the  next  day,  and  said 
nothing  about  the  will,  which  was  not  offered  for  probate  for  nearly  two 
months,  was  not  sufficient  to  cast  the  burden  of  proof  as  to  undue  in- 
fluence on  the  beneficiary. 

7.  Where  the  existence  of  a  confidential  relation  between  the  testatrix 
and  beneficiary  with  other  circumstances  raises  a  presumption  of  undue 
influence,  the  denial  of  the  beneficiary,  if  otherwise  credible  and  not 
challenged  by  other  facts,  is  sufficient  to  overcome  the  presumption. 

8.  Influence  upon  a  testatrix  arising  from  kindness,  love  and  affection- 
ate devotion  do  not  constitute  undue  influence,  nor  are  they  evidence  of 
undue  influence,  or  even  a  suspicious  circumstance,  in  the  absence  of 
positive  proof. 

9.  The  burden  of  proving  undue  influence  upon  a  testatrix  rests  upon 
those  asserting  it,  and  mere  influence,  with  opportunity  and  motive  to 
exert  it.  will  not  suffice,  but  it  must  appear  directly,  or  by  justifiable 
inference,  that  the  influence  was  exerted  and  operated  to  dominate  the 
testatrix  and  cause  her  to  make  a  will  she  would  not  otherwise  have  made. 

10.  Under  3  Comp.  Stat  1910  p.  3885  §  197,  authorizing  the  court  to 
order  the  payment  of  the  costs  of  an  unsuccessful  contest  against  the 
probate  of  a  will  out  of  the  estate,  if  the  contestant  had  reasonable  cause 
for  contest,  where  an  order  admitting  a  will  to  probate  was  reversed  on 
appeal  to  the  orphans  court,  the  allowance  by  that  court  of  the  con- 
testant's counsel  fees  and  costs  will  be  affirmed  upon  reversal  of  the 
judgment  of  the  orphans  court,  as  the  judgment  of  the  orphans  court 
showed  that  the  contestant  had  reasonable  cause  for  the  contest. 


On  appeal  from  tlie  orplians  court  of  Middlesex  county. 

Mr,  Walter  C.  Sedam  and  Mr,  Freeman  Woodbridge,  for  the 
appellants. 

Mr,  George  S.  Siher,  for  tlie  respondents. 
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Baokes,  Vice-Ordinary. 

The  will  of  Annie  Eatley,  deceaped,  was  admitted  to  probate 
by  the  surrogate  of  Middlesex  county,  and  letters  testamentary 
wci-e  granted  by  him.  On  appeal  to  the  orphans  court  the  order 
of  the  surrogate  was  reversed  and  probate  denied  because,  as 
recited  in  the  order  (no  opinion  was  filed),  the  paper-writing 
offered  for  probate  was  not  duly  executed;  that  the  deceased 
was  not  competent  to  execute  the  same,  and  that  it  was  not  the 
last  will  and  testament  of  the  deceased.  From  the  reversing 
order  tliis  appeal  is  taken.  The  undisputed  facts  in  the  case  are 
these:  Annie  Eatley  lived  in  Metuchen,  New  Jersey,  until  the 
death  of  her  husband  in  December,  1911.  She  was  then  in  deli- 
cate health,  suffering  from  diabetes,  which  illness  had  reduced 
her  weight  from  two  hundred  and  fifty  pounds  to  one  hundred 
and  twenty-one  pounds.  From  that  time  on,  until  her  death, 
she  made  her  home  with  her  brother  and  sister,  Albert  A.  Miller 
and  Mame  Stephens,  at  Wilkesbarre,  Pennsylvania.  Although 
ill  in  body,  she  was  apparently  sound  in  mind  until  shortly  be- 
fore her  death,  which  occurred  on  the  morning  of  May  8th, 
1912.  She  was  in  her  normal  condition  of  health  until  about 
eleven  o'clock  in  the  morning  of  May  7th,  when  she  took  to  her 
bed.  The  attending  physician  was  then  called;  her  brothers 
and  sisters  were  hastily  summoned,  and  a  lawyer  was  sent  for, 
who  drew  her  will,  in  which  the  sister  Mame  Stephens  was  made 
the  sole  beneficiary  and  executrix.  The  deceased  left  surviving 
her  a  daughter,  Eva  Pittack,  her  father,  two  sisters  and  five 
brothers.  The  estate  consisted  of  $100  in  cash  and  a  house  and 
lot  at  Metuchen. 

1.  The  execution  of  the  instrument  was  attended  with  all  of 
the  solemnity  required  by  our  statute  concerning  wills.  The 
attestation  clause  certifies  that  it  was  signed  by  the  testatrix  in 
the  presence  of  the  two  subscribing  witnesses,  who  in  her  and 
in  each  other's  presence  subscribed  their  names.  It  is  deficient 
as  to  publication,  but  this  was  supplied  by  the  witnesses  at  the 
trial.  That  the  paper-writing  contains  the  wishes  of  the  de- 
ceased as  expressed  by  her  at  the  time  it  was  executed,  and  that 
siie  consciously  gave  voice  to  them,  is  sustained  by  an  over- 
whelming preponderance  of  tlie  evidence.     This  seems  to  have 
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been  the  immediate  situation:  A  Mr.  McLaughlin,  a  mcml>er 
of  the  Wilkesbarre  l)ar,  and  an  attorney  of  good  standing — ^this 
is  conceded — drew  the  will.  He  had  been  sent  for  by  a  brother 
of  the  deci^ased  at  her  request.  From  her  alone  he  obtained  his 
instructions  and  without  suggestion  from  him.  These  were  re- 
duced  to  writing,  and  after  the  document  was  read  to  the  tes- 
tatrix, and  approved  and  signed  by  her,  it  was  at  her  request 
attested  by  Mr.  McLaughlin  and  Albert  A.  Miller.  This,  in 
substance,  is  sustained  by  the  attesting  witnesses,  who  are  dis- 
interested, and  by  the  beneficiary,  and  wlio  also  affirm  that  the 
testatrix  was  rational  and  entirely  sensible  of  the  transaction. 
It  is  combated  by  a  brother,  John  P.  Miller,  who  was  unfriendly 
towards  the  beneficiary  and  hostile  at  the  trial.  He  was  at  the 
bedside  of  his  sister  fanning  her  when  the  attorney,  the  bene- 
ficiary and  the  brolher- witness  entered  the  room.  He  testified 
that  the  deceased  was  practically  unconscious  all  during  the 
time  the  four  were  present;  that  she  did  not  recognize  him; 
that  she  wandered  in  her  talk;  that  her  eyes  were  closed  and 
that  she  uttered  only  affirmative  iuonosyllables  in  reply  to  ques- 
tions put  to  her  by  Mr.  McLaughlin.  He  denied  that  the  testa- 
trix gave  directions  as  to  her  will ;  he  says  she  was  so  prostrated 
that  she  could  not  and  did  not  know  what  she  was  doing,  and 
insinuates  that  the  will  was  fabricated  by  the  counsel  and  by 
him  forced  upon  the  deceased.  This  testimony,  it  is  said,  and 
it  may  have,  carried  weight  with  the  learned  trial  judge,  but  it 
does  not  impress  me  as  a  true  narrative  of  the  occurrence,  when 
analyzed  in  the  light  of  the  witness's  own  conduct  at  that  time. 
He  admits  he  knew  Mr.  McLaughlin  to  be  a  local  practitioner 
and  one,  as  he  says,  of  good  repute  in  the  community.  He  was 
not  unmindful  of  the  purpose  of  the  lawyer's  presence.  He 
I'.eard  the  will  read  to  his  dying  sister  and  observed  that  she 
indicated  she  imderstood  it  and  expressed  her  satisfaction  by 
saying  "Yes"  when  asked  whether  it  was  drawn  according  to 
her  notion.  He  even  helped  to  prop  her  up  so  that  she  could 
more  comfortably  execute  the  will.  He  says  he  fully  compre- 
hended its  object  and  realized  that  a  grievous  fraud  was  being 
practiced  upon  the  deceased  and  a  great  wrong  being  perpe- 
trated upon  her  daughter,  and  submitted  without  a  single  raur- 
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mur  of  disapproval  or  the  slighter!  protect  from  him.  He  a^ 
tempts  to  explain  his  actions  by  the  fact  that  he  was  at  logger- 
heads with  the  beneficiary  and  the  brother-witness,  and  the  fear 
that  any  interference  would  only  add  to  the  bitterness  of  feel- 
ing then  existing.  I  cannot  believe  that  an  honest  man  would 
supinely  witness  such  an  infamous  outrage  as  this  witness  por- 
trays and  much  less  that  he  would  a(-tivcly  participate,  because 
of  the  reasons  he  assigns.  The  motive  is  entirely  out  of  har- 
mony with  human  impulses  and  the  worth  of  his  testimony  of 
the  event  is  correspondingly  affected.  And  in  searching  for  the 
truth,  we  may  ask:  Of  what  interest  could  it  have  been  to  the 
lawyer  that  Mrs.  Stephens  aiiould  be  made  the  sole  beneficiary, 
and  that  he  should  conspire  in  her  behalf?  He  was  merely  an 
acquaintance  of  the  Miller  family.  He  was  called  in  simply  as 
a  scrivener,  to  put  a  testament  inio  legal  form.  He  had  no 
other  concern,  and  it  is  inconceivable  that  a  gentleman  of  his 
professional  standing  would  gratuitously  lend  himself  to  so 
shocking  and  unconscionable  a  scheme  as  this  one  is  said  to  have 
been,  and  to  attempt  it^  accomplishment  under  circumstances 
which  inevitably  must  lead  to  discovery  r.nd  disgrace. 

Two  other  and  disinterested  witnesses  were  called,  who  gave 
testimony  as  to  the  condition  of  the  mind  of  the  testatrix  on  the 
day  she  made  her  will.  Mrs.  Butz  says  she  called  upon  her  be- 
tween eleven  and  twelve  o'clock  in  the  forenoon.  This  was 
bef(»re  the  will  was  drawn.  She  held  intelligent  conversation 
with  the  testatrix.  Xellie  Hand,  a  nurse,  called  about  four 
forty-five  in  the  afternoon,  after  the  will  was  executed,  and 
stayed  some  time  with  the  deceased.  She  took  her  respiration 
and  pulse;  the  latter  she  found  very  strong.  Her  testimony  in- 
dicates that  the  deceased  at  that  time  was  mentally  alert. 

The  evidence  satisfies  me  that  the  paper-writing  offered  for 
probate  was  executed  as  wills  are  required  to  be ;  that  the  testa- 
trix was  competent  to  make  the  will ;  tliat  she  had  full  knowl- 
edge of  its  contents;  that  it  was  fairly  read  and  explained  to 
her,  and  that  she  executed  it  undeistandingly  and  with  an  ap- 
preciation of  its  legal  effect. 

It  was  pointed  out  in  the  argument,  as  of  significance,  that 
the  attorney  inserted  the  name  of  the  beneficiary  as  the  execu- 
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trix  of  the  will  without  eonBulting  the  deceased.  It  need  only 
be  commented  that  the  beneficiary  was  the  logical  representative 
to  be  named,  and  that  her  appointment  was  approved  by  the 
testatrix  after  the  will  was  read  to  her.  Attention  was  also 
directed  to  a  statement  alleged  to  have  been  made  by  Mr.  Mc- 
Laughlin immediately  after  the  will  was  executed,  to  the  effect 
that  he  did  not  know  whether  the  paper  would  stand  a  legal 
test.  John  P.  Miller,  who  asserts  that  it  wa*  made,  is  contra- 
dicted by  the  other  three  witnesses  present.  But,  if  made,  does 
it  signify  anything  more  than  that  a  lawyer  unfamiliar  with  the 
laws  of  this  state,  expressed  his  apprehension  that  the  instru- 
ment might  be  faulty  because  it  may  not  have  been  executed 
with  the  formalties  required  by  our  statute  concerning  wills? 
Some  criticism  was  also  made  of  the  course  pursued  by  the  at- 
torney in  disposing  of  the  deceased's  personal  estate.  At  the 
time  he  called  to  draw  the  will,  he  was  told  by  the  testatrix  that 
her  possessions  consisted  of  the  house  and  lot  in  New  Jersey  and 
$100  in  cash  in  a  bank  in  Wilkesbarre,  all  of  which  she  desired 
should  go  to  her  sister.  He  thereupon  drew  and  had  executed 
an  assignment  of  this  money  and  delivered  it  with  the  bank  book 
to  Mrs.  Stephens.  His  explanation  is  that  he  did  this  to  avoid 
taking  out  letters  in  Lucerne  county,  Pennsylvania,  obviously, 
because  the  amount  involved  was  small.  This  was  prudent  and 
manifestly  advisable. 

2.  The  next  question  is,  is  the  will  the  product  of  undue  in- 
fluence? There  is  not  a  scintilla  of  evidence  showing  that  any- 
body approached,  or  in  the  least  measure  persuaded  the  deceased 
to  make  a  will.  The  first  suggestion  came  from  the  deceased 
when  she  asked  her  sister  to  send  for  a  lawyer,  and  then  re- 
peated this  request  to  her  brother.  The  contention  is  that  the 
testatrix  was  under  the  complete  domination  of  the  beneficiary ; 
that  the  will  is  inofficious,  and  that  the  conduct  of 'the  benefi- 
ciary after  the  will  w^as  executed  reflects  a  fraudulent  procure- 
ment, from  all  of  which  the  law  presumes  undue  influence  and 
puts  upon  the  benefi<iary  the  burden  of  showing  affirmatively 
that  when  the  testatrix  made  her  will  she  did  not  exercise  her 
power  over  the  testatrix  to  })er  own  advantage,  and  to  the  disad- 
vantage of  others  liaving  an  e(]ual  or  superior  claim  upon  the 
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bounty  of  the  testatrix.     Carroll  v.   Hause,  U8  N,  J.  Eq.   {S 
Dick:)  269. 

Mrs.  Eatley  was  about  fifty  years  of  age,  widowed,  alone  and 
fatally  ill,  when  she  sought  a  home  with  her  brother  and  the 
sistfir,  the  beneficiary,  who  lived  together  as  one  household.  In 
this  she  became  and  was  treated  as  a  welcome  member.  Her  phy- 
sical condition  naturally  invited  the  kindly  ministrations  of  her 
sister,  who  sometimes  nursed  her,  helped  her  to  dress  and  with 
her  toilet;  accompanied  her  while  visiting  and  wrote  her  let- 
ters. Her  friends  called  upon  her  and  she  mingled  with  them 
at  her  pleasure.  She  was  on  intimate  terms  and  visited  the 
families  of  her  brothers  and  sister,  who  were  at  enmity  with  the 
beneficiary.  Her's  was  a  free  agency  to  go  and  come  as  fancy 
led.  These  circumstances  do  not  establish  a  confidential  rela- 
tion such  as  is  illustrated  in  the  opmions  in  Sparks  Case,  63  N. 
J.  Eq.  (IS  Dick.)  jg^,  and  In.  re  Coopers  WUl,  75  N.  J.  Eq. 
(5  Buch.)  177,  which,  with  ^^other  slight  circumstances,"  casts 
upon  the  proponent  the  burden  of  showing  that  the  will  was  un- 
trammeled  by  undue  influence.  This  is  not  seriously  contro- 
verted, but  it  is  urged  that  because  of  the  dependency  in  those 
of  her  affairs  to  which  I  have  just  alluded,  it  ought  to  be  as- 
sumed that  when  the  deceased  was  nearing  dissolution,  the 
beneficiary  took  advantage  of  her  helplessness  to  wring  from  her 
this  testamentary  disposition.  This  is  entirely  too  visionary  for 
thoughtful  submission  by  counsel  or  consideration  by  the  court. 
Nothing  in  the  intercourse  between  the  beneficiary  and  the  de- 
ceased offers  the  slightest  ground  for  such  speculation  and  con- 
jecture. Furthermore,  this  fact  stands  boldly  in  refutation: 
When  it  was  surmised  that  death  was  approaching,  the  family 
differences  were  laid  aside  and  tlie  brothers  were  sent  for,  and 
in  the  presence  of  one  of  them,  who  was  especially  antagonistic, 
the  will  was  executed.  Now,  is  it  likely,  is  it  reasonable  that  if 
the  beneficiary  had  importuned  and  cajoled  the  deceased  for  self- 
gain,  as  we  are  asked  to  believe  she  did,  she  would  have  sum- 
moned them  to  perhaps  bear  witness  to  her  infamy?  Frauds 
of  this  character  are  usually  conducted  hiddenly,  and  it  is  in- 
credible that  one  who  had  had  abundant  opportunity  to  contrive 
in  secret,  should  so  audaciously  flirt  with  probable  exposure  or 
as  brazenly  challenge  detection. 
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It  is  said  that  the  will  was  an  unnatural  one.  The  property 
in  Metudien,  it  was  said  on  the  argument^  came  to  the  deceased 
from  her  second  husband  by  survivorship,  under  an  estate  by 
the  entirety.  Mrs.  Eatley's  daughter,  by  lier  first  husband,  was 
married  and  resided  with  her  family  in  Seattle,  where  she  went 
some  eleven  years  ago.  Correspondence  between  the  two  was  in- 
frequent, and  while  it  is  true  that  their  relations  were  at  all 
times  affectionate,  it  is  also  quite  plain  from  the  evidence  that 
the  daughter  was  lax,  if  not  indifferent,  in  her  letter  communi- 
cations and  in  her  solicitude  for  her  mother's  welfare.  This  we 
have  from  lier  letter  written  after  her  mother's  death.  In  her 
condition  of  loneliness  and  sickness,  the  deceased  turned  to  her 
sister,  the  beneficiary,  for  solace  and  comfort.  She  had  in- 
tended, if  her  health  improved  sufficiently  to  stand  the  trip,  to 
eventually  make  her  home  with  her  daughter,  which,  however, 
never  came  to  pass.  While  it  may  be  so  that  the  deceased  made 
expressions  of  intended  testamental  disposition  in  favor  of  her 
daughter,  yet  we  must  not  lose  sight  of  the  impressions  of  sin- 
cere appreciation  which  were  undoubtedly  made  upon  her  mind 
by  the  faithful  care  and  attention  which  were  unstintingly  given 
by  the  beneficiary  at  a  time  when  the  deceased  was  most  in  need 
of  them,  and  that  in  giateful  recognition  and  partly  as  com- 
pensation they  may  have,  and  justly,  furnished  the  motive  for 
the  selection  of  the  sister  instead  of  the  daughter  as  the  proper 
object  of  the  deceased's  bounty.  The  situation  at  least  modifies 
the  claim  put  forth  by  the  daughter  as  the  exclusive  natural 
object  of  her  mother's  bounty,  and  qualifies  the  other  that  the 
will  was  one  which  the  testatrix  could  not  make  consistent  with 
the  claims  of  duty  or  affection.  It  takes  the  will  out  of  the  class 
called  "inofficious  testaments"  and  militates  against  the  conten- 
tion that  it  was  not  the  spontaneous  act  of  the  deceased.  We  are 
not  at  liberty  to  destroy  wills  simply  because  they  strike  us  as 
unjust.  That  is  only  a  formidable  circumstance  in  the  consid- 
eration of  the  cause.  "The  power  of  disposition  belongs  equally 
to  the  good  and  to  tiie  bad,  and  wills  cannot  be  set  aside  merely 
because  unequal  or  unjust.  If  capacity,  formal  execution,  and 
volition  appear,  the  will  of  the  most  impious  man  must  stand, 
unless  there  is  something,  not  in  the  motives  which  led  to  the 
disposition,  but  in  the  actual  disposition,  against  good  morals 
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or  against  public  policy.  It  may  be  harsh  and  gevere,  it  may 
be  extremely  cruel  under  some  circumstances,  to  disinherit  one 
child  and  to  bestow  the  whole  estate  upon  another,  but  if  the 
testator  be  of  disposing  mind  and  memory,  and  duly  execute 
such  will  in  the  forms  prescribed  by  law,  no  court  can  interfere." 
Trumhull  v.  Gibbons,  -22  N,  J.  Latv  (2  Zab.)  Ill  (on  p.  loS)  ; 
Middleditch  v.  Williams,  J,S  N,  J.  Eq,  (IS  Stew.)  726;  Kiichell 
V.  Beach,  35  N.  J.  Eq.  (8  Stew.)  UO;  Tume^r  v.  Cheesman,  lo 
N.  J.  Eq.  (2  McCart.)  2JfS;  Bennett  v.  Bennett,  SO  N.  J.  Eq. 
(6  Dick.)  JtSO. 

It  is  claimed  that  the  beneficiary  suppressed  the  will,  and  it 
is  argued  that  this  supplies  the  "other  slight  circumstance" 
(presupposing  that  a  confidential  relation  has  been  established) 
to  cast  upon  the  proponent  the  obligation  of  overcoming  the  pre- 
sumption of  undue  influence.  The  record  discloses  nothing  but 
absolutely  normal  conduct  on  the  part  of  the  beneficiary  until 
after  the  death  of  the  testatrix.  Then  Mrs.  Stephens  failed  to 
telegraph  to  the  daughter  informing  her  of  her  mother's  death, 
until  the  day  following,  and  later  on,  in  a  letter  to  the  daughter, 
did  not  mention  the  will,  and  the  will  itself  was  not  offered  for 
probate  until  nearly  two  months  after  it  was  made. 

Mr.  McLaughlin,  the  attorney,  took  possession  of  the  will 
after  it  was  executed.  It  was  a  matter  of  common  knowledge 
in  the  Miller  family  that  the  will  had  been  made.  There  was  no 
effort  made  to  conceal  it  from  them,  and  it  is  a  fair  presumption 
that  they  knew  its  contents.  John  P.  Miller,  the  unfriendly 
brother,  did,  and  it  is  not  at  all  unlikely  that  he  discussed  it 
with  the  other  members  of  the  family.  The  explanation  of  the 
beneficiary  on  cross-examination,  as  to  why  she  did  not  promptly 
communicate  the  death  to  the  daughter,  and  why  she  withheld 
information  as  to  the  execution  of  the  will,  is  not  as  frank  and 
satisfactory  as  the  circumstances  permitted  and  as  she  could 
have  given.  She  pleaded  distress  and  commotion  in  the  house- 
hold as  a  reason  for  not  immediately  notifying  the  daughter  that 
her  mother  had  passed  away,  and  says  in  response  to  repeated 
prodding  of  the  cross-examiner,  that  "she  did  not  know"  why 
she  did  not  inform  her  of  tliQ  will.  The  witness  was  apparently 
laboring  under  great  excitement  occasioned  by  a  vigorou^  and 
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searching  cross-examination,  and  evidently  took  refuge  in  "I 
don't  know,"  as  so  many  witnesses  do,  to  escape  the  ordeal, 
rather  than  to  submit  herself  to  furtlier  torture  by  giving  a  ra- 
tional explanation,  which  in  tliis  case  obviously  is  that  she  re- 
frained from  communicating  and  frankly  unbosoming  the  truth, 
through  a  spirit  of  reluctance  to  reveal  unpleasant  news,  which 
would  only  bring  sorrow  and  mortification  to  the  daughter. 
Her  conduct,  unwise  and  disingenuous  as  it  was,  does  not  to 
my  mind  evince  a  guilty  conscience  of  constraint  upon  the  tes- 
tamentary mind  of  the  deceased.  The  making  of  the  will  was 
not  concealed,  in  the  sense  used  by  the  authorities,  which  as  a 
"slight  circimistance"  shifts  the  burden  of  proof. 

But  if  I  should  accept,  as  it  is  argued,  that  the  circumstances, 
unfavorable  to  the  beneficiary,  taken  in  the  concrete,  make  a 
case  which  raises  the  presumption  of  undue  influence,  it  will  not 
affect  the  result.  The  beneficiary,  and  her  brother,  with  whom 
the  deceased  lived,  and-  who  were  her  intimate  associates,  both 
emphatically  deny  that  they  influenced  the  testatrix.  The  de- 
nial of  the  beneficiary,  standing  alone,  if  otherwise  credible,  and 
not  challenged  by  other  facts,  is  sufficient  to  overcome  the  l^al 
presumption.  Sparks  Case,  supra.  We  need,  however,  not 
stand  on  this  narrow  margin.  Taking  into  consideration  all  of 
the  circumstances  of  the  case  surrounding  the  making  of  the 
will,  they  utterly  rout  the  presumption  and  convince  me  that 
the  will  was  initiated  by  the  deceased  and  expresses  her  testa- 
mentary design.  The  only  acts  of  the  beneficiary  which  might 
be  regarded  as  having  influenced  the  testatrix  were  those  born 
of  kindness  and  love  and  aifectionate  devotion,  which  at  no  time 
and  nowhere  have  been  denominated  in  the  law  as  undue,  nor  has 
their  recognition  in  testamentary  dispositions  ever  been  held  to 
be  evidence  of  undue  influence  or  even  a  suspicious  circum- 
stance in  the  absence  of  positive  proof.  Howell  v.  Taylor,  50  N. 
J.  Eq.  (5  Dick.)  4^8;^  Trumbull  v.  Gibbons,  22  N.  J.  Law  {e 
Zab.)  117;  In  re  Gleespin,  26  N.  J.  Eq.  {11  C.  E.  Gr.)  S2S. 
"The  burden  of  establishing  the  influence  which  is  ^undue'  rests 
on  those  who  assert  it.  Mere  possession  of  influence  and  oppor- 
tunity, and  motive  to  exert  it,  will  not  suffice.  It  must  appear 
either  directly  or  by  justifijable  inference  from  facts  proved  that 
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the  influence  was  exerted  and  operated  to  dominate  testator  and 
coerce  him  to  make  a  disposition  of  his  property  which  he  would 
not  otherwise  have  made."  Schuchhardt  v.  Scliuchhojrdt,  62  N, 
J.  Eq.  (17  Dick,)  710.    No  such  proof  was  essayed. 

So  much  of  the  decree  as  reverses  the  order  of  the  surrogate 
granting  probate  and  letters  testamentary  will  be  reversed. 

Appeal  was  also  taken  from  so  much  of  the  decree  below  as 
granted  jcoimsel  fee  and  costs  to  the  contestant.  In  view  of  the 
court's  judgment  that  the  will  was  invalid,  it  followed  as  a 
necessary  sequence  that  it  also  found  that  the  contestant  had 
reasonable  cause  for  contest  and  properly  made  the  allowance. 
3  Comp.  Stat.  p.  SS85  §  197.  This  feature  of  the  decree  is 
affirmed. 


In  the  matter  of  the  estate  of  William  A.  Gahaoan,  deceased. 
[Submitted  December  24th,  1913.    Decided  December  30th.  1913.] 

1.  Evidence,  in  a  will  contest,  held  sufficient  to  establish  testamentary 
capacity  at  the  time  testator  signed  a  codicil. 

2.  Where  a  codicil  bears  the  signature  of  the  testator,  a  complete 
attestation  clause,  and  the  signatures  thereto  of  two  subscribing  wit- 
nesses, there  is  a  presumption  of  due  execution. 

3.  Publication  by  a  testator  acknowledging  and  signifying  his  adoption 
and  approval  of  the  declaration  of  one  present,  in  the  presence  and 
hearing  of  the  subscribing  witnesses,  to  the  effect  that  the  instrument 
about  to  be  executed  was  a  codicil  to  his  will,  was  sufficient,  if  the  sense 
of  the  declaration  was  conveyed  to  the  intelligence  of  the  witnesses. 

4.  Evidence  held  to  show  due  publication  of  a  codicil  to  a  will  at  the 
time  of  attestation. 


On  appeal  from  the  orphans  court  of  Union  county. 

Messrs.  Herrmann  dc  Steelman,  for  the  appellant. 

Mr.  James  S.  Envm,  Mr.  William  A.  Coddington  and  Mr. 
Eobert  Carey,  for  the  respondents. 
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Backks,  Vice-Ordinary. 

This  is  an  appeal  from  so  much  of  tlie  decree  of  the  orphans 
court  of  Union  county  as  grants  probate  of  a  codicil  to  the  last 
will  and  testament  of  William  A.  Gahagan,  deceased. 

Was  ilie  testator  competent  and  was  the  codicil  duly  pub- 
lished, are  the  questions  for  decision.  The  first  point  was  not 
pressed  at  the  argument.  It  is  urged  in  the  brief  of  the  appel- 
lant's counsel. 

1.  The  will,  conceniing  which  there  is  no  dispute,  bears  date 
June  17th,  1912.  The  codicil  was  executed  February  1st,  1913. 
The  testator  died  on  the  tenth  of  that  month  from  some  heart 
affection.  On  the  day  the  codicil  was  signed,  the  deceased 
rallied  from  a  night  of  unconsciousness  and  his  mental  powers 
recovered  their  tone.  Although  in  a  critical  condition,  his  mind 
was  clear  and  he  was  sensible  and  comprehending.  The  codicil 
had  been  prepared  at  his  direction,  after  a  conference  with  mem- 
bers of  Iiis  family,  mainly  to  circumvent  an  importuning  credi- 
tor of  the  daughter,  whose  share  under  the  will  was  thereby 
changed  from  an  absolute  estate  to  one  in  trust  for  life,  with  the 
remainder  to  lier  children.  The  document  had  been  read  to 
him  on  a  previous  occasion  and  at  the  time  of  its  execution  he 
knew  its  conients  and  understood  its  object.  The  evidence 
abundantly  establishes  testamentary  capacity. 

2.  The  codicil  bears  the  signature  of  the  testator,  a  complete 
attestation  clause,  and  signatures  thereto  of  two  subscribing 
witnesses.  The  presumption  of  due  execution  is  thus  created. 
Mundy  v.  Mundy,  15  N.  J.  Eq.  (£  McCaH.)  290;  Veazey\% 
Case,  80  N,  J.  Eq,  (10  Bmh.)  4f)6.  This  presumption  is  forti- 
fied by  the  evidence  of  Dr.  Probasco,  who  was  instrumental  in 
having  the  codicil  executed,  and  who  was  present  at  it«  execu- 
tion. His  testimony  shows  that  all  of  the  statutory  require- 
ments, as  certified  by  the  attestation  clause,  attended  the  execu- 
tion of  the  codicil.  Publication  was  made  by  the  testator  ac- 
knowledging and  signifying  his  adoption  and  approval  of  the 
declaration  of  the  physician,  in  the  presence  and  hearing  of  the 
subscribing  witnesses,  to  the  effect  that  the  instrument  which 
was  about  to  be  executed  was  a  codicil  to  his  testament.  This 
is  a  sufficient  publication,  if  the  sense  of  the  declaration  is  con- 
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veyed  to  the  intelligence  of  the  witnesses.  Mundy  v.  Mundy, 
supra;  Elkinton  v.  Brick,  4i  ^.  J-  Eq,  {17  Stew.)  15^;  Rob- 
bins  V.  Rohhins,  50  N.  J.  Eq,  (5  Dick.)  7^;  Darnell  v.  Buzby, 
SO  N,  J.  Eq.  (5  Dick.)  725;  affirmed,  52  N.  J.  Eq.  (7  Dkk.) 
SS7;  Hildreih  v.  Marshall,  51  N.  J.  Eq.  (6  Dick.)  2U;  Ver- 
non V.  Vernon,  69  N.  J.  Eq.  (S  Rohh.)  759.  It  is  said  that  the 
witnesses  did  not  understand  that  the  document  which  they 
attested  was  of  a  testamental  nature,  and  it  is  claimed  that  their 
testimony  in  this  respect  overcomes  the  presumption  of  publica- 
tion which  arises  from  the  attestation  clause,  and  also  prepon- 
derates as  against  the  weight  to  be  given  to  the  positive  evidence 
of  Dr.  Probasco.  The  substance,  extent  and  effect  of  their  tes- 
timony, as  I  read  and  consider  it,  is,  tliat  they  did  not  remember 
the  act  of  publication,  and  did  not  remember  whether  they  knew, 
at  the  time  of  the  transaction,  from  the  act  of  publication,  that 
the  instrument  which  they  subscribed  as  witnesses  was  a  codicil 
to  the  testator's  will.  TJiis  evidence  is  not  inconsistent  with, 
nor  does  it  militate  against,  the  legal  presumption.  Allaire  v. 
Allaire,  37  N.  J.  Law  (8  Vr.)  312;  affirmed,  89  N.  J.  Law  (10 
Vr.)  113;  Rohhins  v.  Robhins,  supra.  Tlie  evidence  of  the  two 
subscribing  witnesses  impresses  me  that  they,  at  the  time  the 
codicil  was  signed,  and  from  what  was  then  said  regarding  it, 
realized  that  the  paper  was  a  testament.  One  of  them.  Miss 
Lyness,  the  nurse,  said  that  Dr.  Probasco  asked  her  to  sign  the 
paper  as  a  codicil  or  a  paper,  aiid  that  she  supposed  it  was  some- 
thing in  regard  to  the  testator's  will.  The  other,  Mrs.  Wilmerd- 
ing,  testiiied  that  she  did  not  know  the  contents,  but  knew  that 
the  paper  pertained  to  a  will.  These  statements  are  significant. 
The  decree  of  the  orphans  court  is  affirmed,  with  costs. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CASES  ADJUDGED 
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COURT  OF  ERRORS  AND  APPEALS 


STATE  OF  NEW  JERSEY 

ON  APPEAL  FROM  THE  COURT  OF  CHANXERY, 
AND  THE  PREROGATIVE  COURT. 

KOVBMBBR  TERM,  1918 


Gilbert  M.  Deats^  administrator,  respondent, 

V. 

August  Ziegener,  administrator,  appellant. 
[Argued  July  2d,  1913.     Decided  December  4th,  1913.] 

By  a  testamentary  gift  of  residuary  real  and  personal  estate,  in  mass,  to 
the  testator's  wife  "for  her  sole  use  and  benefit  for  and  during  her 
lifetime"  the  beneficiary  takes  only  a  life  interest  in  the  personalty, 
and  this  is  so  even  though  the  will  contains  no  gift  over  after  her 
death. 


On  appeal  from  a  decree  of  tlie  court  of  cliancery  adviped  by 
Vice-Cliancellor  Garrison. 
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Mr.  Merntt  Lane,  for  the  appellant. 

Messrs.  Harishome,  fnshy  &  Leake,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

GUMMERE,  OlIIEF-JtSTICt:. 

Frank  L.  Landers  died  in  1904  leaving  a  last  will  and  testa- 
ment in  and  by  which,  after  a  specific  devise  of  realty  to  his 
mother,  he  disposed  of  the  residue  of  his  estate  as  follows: 

"I  give  and  bequeath  unto  ray  wife  Ella  I^anders  all  the  rest,  residue 
and  remainder  of  my  property,  both  real  and  personal,  of  every  name 
and  nature  wherever  situated,  for  her  sole  use  and  benefit  for  and  during 
her  lifetime," 

and  then  constituted  his  wife  sole  executrix.  She  died  in  1909, 
and  the  purpose  of  the  present  litigation  is  to  have  it  judicially 
determined  whether,  under  the  residuary  clause  of  testator's  will, 
Mrs.  Landers  became  the  absolute  owner  of  his  personal  estate,  or 
whether  upon  her  death  it  went  to  his  next  of  kin. 

It  is  to  be  observed  that  the  residuary  clause  under  considera- 
tion deals  not  only  with  the  testator's  personal  estate,  but  also 
with  that  portion  of  his  real  estate  remaining  after  the  devise  to 
his  mother;  and,  further,  that  he  mingles  the  two  and  disposes 
of  them  as  a  unit.  It  would  seem  clear  that  by  doing  so  he  in- 
tended that  his  wife  should  take  the  same  interest  in  the  one  as  in 
ihe  other,  and  this  is  made  certain  by  the  fact  that  he  expressly 
declares  that  the  limitation  of  her  enjoyment  to  the  term  of  her 
life  shall  be  applicable  to  the  whole  residue,  personal  as  well  as 
real. 

That  the  interest  which  the  wife  took  in  the  realty  of  her  hus- 
band under  this  residuary  clause  is  a  life  estate  is,  of  course, 
plain ;  and  this  would  be  the  case  even  if  a  power  of  disposition 
had  been  annexed  to  the  devise.  Doumey  v.  Borden,  36  N.  J.  Iajlw 
(7  Vr.)  Jt60;  Pratt  v.  Douglas,  3S  N.  J.  Eq.  (11  Stew.)  5W; 
Wooster  x.  Cooper,  53  N.  J.  Eq.  (8  Dick.)  082;  Robeson  v.  Shot- 
well,  55  N.  J.  Eq.  (10  Dick.)  318;  S.  C.  on  appeal,  55  N.  J.  Eq. 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1913.    •  607 


12  Buck.  Deats  v.  Ziegener. 


(10  Dick,)  S2Ji,  And  the  fact  that  the  will  contains  no  devise 
over  after  the  death  of  the  wife  cannot  enlarge  her  estate ;  if  she 
dies  without  executing  the  power  the  lands  descend  to  the  heirs-at- 
law  of  the  testator.    CrossUvg  v.  Cro^fiJing,  4  Cox  S95, 

It  is  said,  however,  that  there  is  a  diversity  hetween  the  rules 
of  construction  relating  to  bequests  of  personal  property  for 
life,  and  those  which  govern  in  like  devises  of  real  estate;  that 
according  to  those  rules  a  testamentary  gift  of  personalty  to  a 
beneficiary  for  his  life  clothes  him  with  the  absolute  ownership 
of  the  subject  of  the  gift,  unless  there  is  a  further  express  dis- 
position of  it  after  his  death;  and  it  is  argued  from  this  that, 
although  it  is  unquestionable  that  the  testator  in  the  present 
case  intended  that  his  wife  should  take  exactly  the  same  interest 
in  his  personal  estate  that  she  should  take  in  his  realty,  these 
rules  of  construction  prevent  this  intention  from  being  carried 
into  effect.  This  argument  seems  to  us  to  be  unsound.  Conced- 
ing, for  the  purposes  of  discussion,  that  a  testator,  dealing  sepa- 
rately with  his  personal  estate,  will  be  considered  as  vesting  the 
abfrolute  ownership  thereof  in  his  beneficiary,  altliough  he  ex- 
pressly declares  in  his  will  that  only  a  life  interest  therein  shall 
pass,  unless  he  further  provides  for  its  devolution  to  named  per- 
sons upon  the  death  of  the  first  taker,  this  is  not  the  law  of  this 
state  when  he  mingles  his  real  and  personal  estate  in  a  mas«  and 
disposes  of  it  as  a  unit.  In  such  a  case  the  plain  intent  of  the 
testator  is  given  effect.  The  beneficiary,  taking  only  a  life  estate 
in  the  realty,  takes  only  the  same  interest  in  the  personalty.  In 
Pratt  V.  Doug1aj<,  supra,  where  the  testator  left  his  residuary 
real  and  personal  estate  to  his  wife  for  her  life  with  full  power 
to  dispose  thereof,  Mr.  Justice  Depue,  speaking  for  this  court, 
after  declaring  that  a  devise  of  lands  expressly  for  life  would 
not  be  enlarged  to  an  estate  in  fee  even  when  words  conferring 
upon  the  devisee  power  to  convey  a  fee  were  superadded  to  the 
devise,  declared  that  "Hip  same  nde  of  constniction  is  applicable 
to  hequpsts  of  personal  estate/'  (at  p,  5S.^),  In  the  case  of 
Wooster  v.  Cooper,  supra  (on  p.  6SS),  we,  in  considering  a  simi- 
lar testamentary  disposition  of  real  and  personal  property,  again 
declared  that  where  the  interest  of  the  wife  is  limited  by  certain 
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and  express  words  to  her  life  only,  those  words  of  limitation  ap- 
ply equally  to  the  personal  as  to  the  real  estate.  To  the  same 
effect  is  Robeson  v.  Shotwell,  supra.  It  is  true  that  in  each  of 
these  cases  there  was  a  gift  over  of  the  residuary  estate  upon  the 
death  of  tlie  first  taker,  but  that  was  not  considered  of  impor- 
tance in  determining  the  intention  of  the  testator.  That  inten- 
tion was  found  to  be  settled  beyond  doubt  by  the  words  of  the 
limitation,  and,  having  been  ascertained,  was  given  effect  in 
accordance  with  the  primary  rule  observed  in  the  construction 
of  wills,  viz.,  that  the  intention  of  the  testator  as  exhibited  by 
the  will  shall  prevail. 

It  is  said  that  the  early  case  of  Kay  v.  Executors  of  Kay,  i 
N,  J,  Eg,  (3  Or.  Ch.)  Jf95,  is  opposed  to  this  view.  It  is  not 
at  all  clear  to  us  that  the  decision  is  not  in  harmony  with  the 
later  ones  of  this  court  just  mentioned.  By  the  will  which  was 
then  before  the  court  of  chancery  for  construction  the  testator 
left  to  his  son  Josiah  the  one  equal  undivided  eighth  part  of  his 
residuary  real  and  personal  estate  "during  his  natural  life,  but 
not  to  have  and  to  hold  in  fee-fiimple,  and  at  his  decease  to 
descend  to  his  legal  heirs-ai-law."  The  chancellor,  in  an  opinion 
of  five  lines,  held  that  Josiah  took  an  absolute  interest  in  the 
estate.  Why  the  learned  jurist  reached  that  conclusion  is  not 
stated  in  the  opinion,  but  it  is  probable  that  he  was  convinced 
by  the  argument  of  counsel  (which  is  published  as  part  of  the 
case)  that  the  devise  of  the  real  estate  created  an  estate  tail  at 
common  law,  and  that  it  was  the  intention  of  the  testator  that 
his  son  should  take  a  similar  interest  in  the  personalty ;  and  that 
as,  at  common  law,  words  creating  an  estate  tail  in  lands  passed 
the  whole  interest  in  chattels,  tlie  construction  afterward  adopted 
by  the  chancellor  would  declare  the  tnie  intent  of  the  testator. 
If  the  ground  of  decision  was  that  suggested  by  counsel,  it  is 
not  in  opposition  to  the  rule  laid  down  in  Pratt  v.  Douglas,  and 
followed  in  our  later  decisions.  If  it  is  to  be  considered  as  au- 
thority for  the  broad  doctrine  thai  by  a  testamentary  gift  of  real 
and  personal  propertv^  in  mass  for  life,  tlie  beneficiary  takes  an 
absolute  ownership  of  the  personally,  notwithstanding  the  limi- 
tation, it  must  be  held  to  have  been  overruled  by  the  above-cited 
deeisions  of  thi?  court. 
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The  conclusion  reached  by  the  vice-chancellor  in  the  present 
case  was  that  by  the  testator's  will  his  wife  took  mereSly  a  life 
interest  in  his  personal  estate,  and  that,  there  having  been  no 
further  disposition  made  of  it  by  his  will,  it  must  go  at  her  death 
to  those  persons  who  were  entitled  to  it  under  the  statute  of  dis- 
tributions.   In  this  conclusion  we  concur. 

The  decree  under  review  will  be  aflBrmed. 

For  affirmance — ^The  Chief-Justice,  Garrison,  Swayze, 
Trenchard,  Parker,  Bergen,  Mintdrn,  Kalisch^  Vreden- 

BUROH,    CONGDON,   WhITE,   TeRHUNE,    HePPENHEIMER — 13. 

For  reversal — None. 


Frederick  B.  Maddock,  administrator,  &c., 

V. 

Marjorie  Heath  Connolly  et  al. 

[Argued  November  24th,  1913.    Decided  March  16th,  1914.] 

A  party  who  seeks  to  foreclose  a  mortgage  given  for  future  advances 
must  prove  that  such  advances  were  in  fact  made,  and  that  they  remain 
unpaid,  in  order  to  entitle  him  to  the  relief  which  he  seeks. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Howell,  whose  opinion  is  reported  ante  p.  538. 

Mr.  Ralph  E.  Lum   and  Mr.  Egbert  J.   Tamhlyn,  for  the 
appellant. 

Mr.  Cortlandt  ParJcer,  Mr.  Edward  A.  Day  and  Mr.  John  K. 
Hardin,  for  the  respondents. 

30 
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Maddoek  v.  Connolly.  S2  Eq. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief-Justice. 

The  bill  in  this  case  was  filed  for  the  foreclosure  of  a  mortgage 
of  $30,000  given  by  Charles  Heath,  the  son  of  Edmund  Heath, 
complainant's  decedent,  to  his  father,  in  1892.  The  mortgagor 
died  in  1900,  and  the  mortgagee  caused  the  instrument  to  be 
registered  shortly  after  the  occurrence  of  that  event.  Edmund 
Heath,  the  mortgagee,  died  in  1904,  leaving  a  last  will  and 
testament,  in  and  by  which  he  appointed  his  wife  Margaret  sole 
executrix  thereof.  Mrs.  Heath  acted  as  executrix  until  her 
death,  and  the  complainant  was  subsequently  appointed  ad- 
ministrator cum  testamento  annexo,  and  filed  the  present  bill 
in  that  capacity.  He  claims  that  the  mortgage  was  given  to 
secure  future  advances  of  moneys  to  be  made  by  Edmund  Heath 
to  his  son  Charles,  and  that  such  advances  were  in  fact  made. 
The  learned  vice-chancellor  before  whom  the  cause  was  heard 
considered  that  he  had  failed  to  sustain  his  claim  by  the  proofs 
submitted — that  is  to  say,  that  the  proofs  did  not  show  any  ad- 
vances made  by  the  father  to  the  son  on  account  of  the  mort- 
gage— and  for  this  reason  dismissed  the  bill.  We  concur  in 
this  conclusion  of  the  vice-chancellor,  and  approve  the  grounds 
upon  which  it  is  rested,  as  set  out  in  the  opinion  filed  by  him 
in  the  cause. 

But  even  if  the  complainant  had  carried  the  burden  of  proof 
upon  this  point,  and  shown  the  payment  of  advances  on  account 
of  the  mortgage,  this  fact  alone  would  not  have  entitled  him  to 
the  decree  prayed  for.  He  was  bound  to  show,  in  addition,  that 
the  advances  constitute  an  outstanding  obligation  against  the 
estate  of  Charles  Heath,  in  order  to  entitle  him  to  that  relief. 
If  he  had  produced  the  bond  and  mortgage  from  among  the 
papers  of  the  decedent,  his  possession  of  them  would  have  been 
prima  facie  evidence  that  the  mortgage  did  remain  unpaid. 
But  this  he  was  unable  to  do.  He  showed  that  the  mortgage 
had  passed  into  the  hands  of  Mrs.  Margaret  Heath  as  executrix 
of  her  husband's  estate  upon  the  latter 's  death:  that  it  appar- 
ently disappeared  while  in  her  hands;    that  it  was  not  found 
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after  her  death  among  the  papers  belonging  to  her  husband's 
estate,  and  that  diligent  search  has  failed  to  bring  it  to  light. 
But  this  proof,  in  view  of  other  circumstances  appearing  in  the 
case,  does  not  raise  a  presumption  of  non-payment.  Mrs.  Heath, 
as  appears  from  an  inspection  of  her  husband's  will,  was  given 
a  legacy  of  $70,000  out  of  his  estate.  Her  son  Charles  was  her 
only  child.  He  left  children  surviving  him  who,  by  his  will, 
were  the  sole  beneficiaries  of  his  estate,  and  these  children  were 
the  natural  objects  of  Mrs.  Heath's  bounty.  She  had  a  right 
(subject,  of  coui*se,  to  valid  claims  of  creditors  of  her  husband, 
and  those  of  her  co-legatees)  to  pay  the  legacy  to  herself  pro 
tanto,  by  appropriating  this  mortgage  to  her  own  use,  and,  after 
so  doing,  to  cancel  and  destroy  it  as  an  obligation  against  her 
son's  estate,  and  so  increase  the  corjnis  of  that  estate  for  the 
benefit  of  her  grandchildren.  In  the  absence  of  proof  that  Mrs. 
Heath's  legacy  was  otherwise  paid  (and  there  is  no  such  proof) 
it  seems  to  us  quite  as  natural  to  presume  that  the  non-exist- 
ence of  the  mortgage  is  to  be  accounted  for  in  some  such  way  as 
this,  as  on  the  theory  that  so  valuable  a  security  was  lost  through 
the  carelessness  of  Mrs.  Heath  while  in  her  hands  as  executrix, 
and  while  still  an  outstanding  obligation  in  favor  of  her  hus- 
band's estate. 

The  decree  under  review  will  be  affirmed. 

For  affirmance — The  Chief-Justice,  Swayze,  Trenchard, 
Pabker,  Bergen,  Minturn,  Kalisch,  Bogert,  Vredenburgh, 
CoNGDON,  White — 11. 

For  reversal — None. 
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John  Schilstra  et  al. 


V, 


Arie  J.  Van  Den  Heuvel  et  al. 
[Argued  November  25th.  1913.    Decided  March  16th,  1914.] 

1.  Under  the  system  of  jurisprudence  which  prevails  in  this  state,  the 
only  tribunal  in  which  the  right  to  an  office  can  be  judicially  determined 
is  the  supreme  court,  and  the  only  method  by  which  it  can  be  put  in 
issue  is  by  proceedings  in  the  nature  of  a  quo  tcarranto. 

2.  And  this  is  true  not  only  with  relation  to  state  and  municipal 
offices,  but  also  those  of  private  corporations,  religious  as  well  as  secular. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Howell,  whose  opinion  is  reported  ante  p,  155, 

Mr.  Charles  B.  Bradley,  for  the  appellants. 

Mr.  Andrew  Foidds,  Jr.,  and  Mr.  Lewis  A.  Allen,  for  the 
respondents. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief-Justice. 

The  congregation  of  the  Northside  Christian  Reformed  Church 
of  Passaic  became  embroiled  over  the  action  of  the  classis  of 
Hudson  (tlie  governing  body  of  the  denomination  to  which  the 
church  belonged)  in  attempting  to  terminate  the  pastorate  of 
the  Bev.  Arie  J.  Van  Den  Heuvel,  and,  as  a  result  thereof,  a 
large  number  of  the  congregation  seceded  from  the  religious 
denomination  of  which  they  were  members  and  joined  another 
and  entirely  distinct  denomination  known  as  the  Reformed 
Church  of  America. 

Mr.  Van  Den  Heuvel  and  the  whole  membership  of  the  trustees 
of  the  church  were  among  the  seceders.    These  gentlemen  claimed 
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the  right  not  only  to  change  their  religious  creed,  but  also  to 
take  with  them  into  the  new  fold  that  they  had  entered  the 
church  property  and  temporalities  of  the  congregation  from 
which  they  had  seceded. 

After  this  had  been  done  those  of  the  congregation  who  re- 
mained true  to  the  tenets,  laws,  customs  and  principles  of  the 
Christian  Reformed  Church  elected  the  complainants  as  trustees 
in  the  place  of  those  who  had  withdrawn  from  membership. 
The  present  bill  was  filed  by  these  trustees  (on  behalf  of  them- 
selves and  such  other  members  of  the  congregation,  who  had  not 
seceded,  as  chose  to  join  them  in  the  litigation)  to  obtain  a 
decree  adjudging  them  to  be  the  real  trustees  of  the  church,  and 
restraining  the  defendants — who  are  the  seceding  pastor  and 
members  of  the  old  board  of  trustees — from  intermeddling  with 
the  property  and  temporalities  of  the  Xorthside  Christian  Re- 
formed Church  of  Passaic,  and  from  diverting,  or  attempting  to 
divert,  the  same  or  any  part  thereof  from  the  uses  and  pur- 
poses to  which  it  was  originally  dedicated,  and  compelling  them 
to  turn  over  the  possession  and  custody  of  such  property  and 
temporalities  to  the  complainants. 

The  relief  sought  was  decreed  to  the  complainants,  and  the 
defendants  appeal. 

The  facts  in  the  case  pertinent  to  its  determination  are  fully 
set  ouf  in  the  opinion  filed  by  the  vice-chancellor  in  the  court 
below,  and  it  is  unnecessary  to  repeat  them  here.  Upon  these 
facts,  and  for  the  reasons  stated  by  the  learned  vice-chancellor, 
we  conclude  that  the  decree  advised  by  him  is  fully  justified, 
except  in  one  particular,  viz.,  the  adjudication  that  the  com- 
plainants, and  not  the  defendants,  constitute  the  board  of 
trustees  of  the  Xorthside  Christian  Reformed  Church  of  Passaic, 
and  as  such  are  entitled  to  the  custody  and  possession  of  the 
property  and  temporalities  of  that  church.  In  this  particular 
we  consider  the  decree  coram  non  judice.  Under  the  system  of 
jurisprudence  which  prevails  in  this  state,  the  only  tribunal  in 
which  the  right  to  an  office  can  be  judicially  determined  is  the 
supreme  court,  and  the  only  method  by  which  it  can  be  put  in 
issue  is  by  proceedings  in  the  nature  of  a  quo  warranto,  Simon 
V.  Hoboken,  5^  N,  J.  Law  {23  T>.)  S67 ;  Roberson  v.  Bayonne, 
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oS  X.  J,  Law  {2y  Vr.)  S25;  Casey  v.  Cha.^r,  (iJ^  S.  J.  Law 
(35  Vr.)  201;  Miller  v.  Washington,  67  A\  J.  Law  (38  Vr.) 
167;  DuFour  v.  State  Superintendent,  72  N.  J.  Law  (iS  Vr.) 
S71;  Bumsted  v.  Blair,  73  N.  J.  Law  (U  Vr.)  378.  And  this 
is  true  not  only  with  relation  to  state  and  municipal  offices,  but 
also  those  of  private  corporations  (Owen  v.  WhitaJcer,  20  N.  J. 
Eq.  (5  C.  E.  Or.)  122;  Ranking  v.  Newell  75  N.  J.  Law  US 
Vr.)  26),  religions  as  well  as  secular.  State  v.  CroweU,  9  N.  J. 
Law  a  Halst.)  390;  Piilis  v.  Iserman,  71  N.  J.  Law  (42  Vr.) 
JfOS. 

We  conclude,  therefore,  that  the  decree  appealed  from  should 
be  aflfirmed  in  part,  and  reversed  in  part,  as  above  indicated,  and 
it  will  be  so  ordered. 

Neither  party  will  be  allow^ed  costs  as  against  the  other. 

For  modification — The  Chief-Justice,  Parker,  Bergen, 
MiNTURN,  Kalisch,  Bogert,  Vredenburgh,  Congdon,  White, 
Heppeniieimer — 10. 


Mary  E.  McAusland,  executrix,  respondent, 

V. 

Ely  J.  Rieser  et  al.,  defendants. 

[Submitted  December  6tb,  1913.     Decided  March  16th,  1914.] 

1.  The  statute  relating  to  conditional  sales  of  personal  property  (P.  L» 
1889  p.  421,  as  amended  by  P.  L.  1895  p.  302)  provides  that  all  contracts 
of  conditional  sale  of  personal  property  shall  be  acknowledged  or  proved 
and  recorded  as  required  by  the  statute. — Held,  that  the  word  "contract" 
is  not  to  be  taken  in  its  technical  legal  sense  of  a  consummated  agree- 
ment enforceable  by  the  law,  and  that  a  written  order  for  goods  subject 
to  the  vendor  appellant's  approval  signed  by  the  vendee,  witnessed  by 
the  vendor  appellant's  salesman,  accepted  a  few  days  later  by  the  vendor 
appellant,  the  salesman  as  subscribing  witness  proving  the  signature  of 
the  vendee,  and  the  accepted  order  being  duly  recorded,  constituted  a 
sufficient  contract  within  the  statute. 
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2.  The  statute  does  not  require  in  so  many  words  that  the  contract  of 
conditional  sale  shall  be  in  writing,  but  this  must  be  implied  since  it 
would  be  impossible  to  acknowledge  or  prove  a  mere  oral  contract,  and  it 
would  be  unusual  if  not  impossible  to  record  such  a  contract  as  our  statute 
directs.* 

3.  The  question  whether  the  proof  was  or  was  not  by  a  subscribing 
witness  is  purely  a  question  of  fact,  and  where  his  uncontradicted  testi- 
mony is  that  he  put  his  signature  on  the  paper  at  the  time  the  contract 
was  made,  on  the  8th  of  September  (the  date  of  the  order)  and  not  on 
the  19th  (the  date  of  acceptance),  that  the  n^me  of  the  vendor  was  not 
on  the  paper  at  the  time,  that  he  only  witnessed  the  signature  of  the 
vendee,  that  the  line  from  the  word  "witness"  down  toward  his  name 
was  put  there  at  the  same  time  as  his  signature,  such  proof  suflSces  to 
show  that  he  is  a  subscribing  witness. 

4.  Whether  the  vendee  signed  and  delivered  the  contract  as  her  volun- 
tary act  and  deed  is  also  a  question  of  fact,  and  there  is  no  reason  why 
the  subscribing  witness  may  not  infer  the  voluntary  character  of  the 
act  from  the  facts  as  well  as  from  a  formal  acknowledgment.  To  re- 
quire the  precise  words  of  a  formal  acknowledgment  where  the  statute 
does  not  require  acknowledgment  but  proof,  savors  of  mere  form. 


On  appeal  of  Liquid  Carbonic  Company  from  a  decree  of  the 
court  of  chancery  advised  by  Viee-Chancellor  Garrison. 

Mr,  John  Warren  (Mr,  John  Milton  on  the  brief),  for  the 
complainant-respondent. 

Mr.  William  B,  Stites,  for  the  Liquid  Carbonic  Company, 
appellant. 

The  opinion  of  the  court  was  delivered  by 

SWAYZE,  J. 

The  appellant  claims  under  a  contract  of  conditional  sale. 
The  validity  of  its  claim  is  contested  because,  as  is  said,  the 
execution  of  the  contract  was  not  acknowledged  or  proved  as  re- 
quired by  the  statute.  P.  L.  1889  p.  4^1,  as  amended  by 
P,  L,  1S95  p,  302.  A  written  order  for  the  goods,  subject  to 
appellant^s  approval,  was  signed  by  the  vendee,  witnessed  by  the 
appellant's  salesman,  accepted  a  few  days  later  by  the  appellant. 
The  salesman,  as  subscribing  witness,  proved  the  signature  of 
the  vendee,  and  the  accepted  order  was  duly  recorded.  Three 
objections  are  made  to  the  validity- of  the  contract  as  against 
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the  complainant:  first,  it  is  said  that  there  was  no  contract  at 
the  time  the  vendee  signed  the  order,  and  the  execution  of 
the  contract  could  not  have  been  proved  as  the  statute  requires, 
since  there  was  no  acknowledgment  or  signing  after  the  con- 
tract had  been  completed  by  acceptance;  second,  that  the  wit- 
ness who  proved  the  execution  was  not  a  subscribing  witness 
since  his  name  appears,  not  in  the  usual  place  for  the  name  of 
an  attesting  witness,  but  underneath  the  acceptance  of  the 
vendor;  third,  that  there  is  no  proof  that  the  vendee  acknowl- 
edged that  her  signature  was  her  voluntar}'  act  and  deed  and 
without  such  acknowledgment  the  subscribing  witness  could 
not  know  whether  the  act  was  voluntary  since  that  depended 
upon  the  slate  of  her  mind,  and  was  not  a  matter  of  observation 
by  the  witness. 

First.  If  the  word  "contract"  is  to  be  taken  in  its  technical 
legal  sense  of  a  consummated  agreement  enforceable  by  the  law, 
there  was,  of  course,  no  contract  until  the  appellant  had  accepted 
the  order.  We  think  this  construction  over-nice,  impracticable, 
and  not  one  to  carry  out  the  intent  of  the  legislature.  Prior  to 
the  statute,  contracts  by  virtue  of  which  the  possession  of  goods 
passed  to  the  vendee  while  the  title  remained  in  the  vendor,  were 
valid,  although  the  possession  of  the  goods  tended  to  give  the 
vendee  a  fictitious  credit.  To  protect  others,  the  statute  requires 
such  contracts  to  be  acknowledged  or  proved  and  recorded.  The 
statute  does  not  require  in  so  many  words  that  the  contract 
of  conditional  sale  shall  be  in  writing,  but  this  must  be 
implied,  since  it  would  be  impossible  to  acknowledge  or 
prove  a  mere  oral  contract,  and  it  would  be  unusual,  if 
not  impossible,  to  record  such  a  contract  as  our  statute 
directs.  A  writing  seems  therefore  to  be  required  by  impli- 
cation, but  we  ought  not  to  carry  the  requirement  of  a  writing 
further  than  the  necessary  implication  of  the  statute  de- 
mands. It  does  not  demand  a  formal  written  contract  executed 
by  both  parties,  and  we  think  nothing  more  is  implied  than 
such  a  written  memorandum  as  was  required  by  the  statute  of 
frauds  where  the  goods  sold  were  of  the  price  of  $30  and  is  now 
required  by  the  Sales  act  where  the  value  is  $500.  In  a  very 
large  proportion,  perhaps  most,  of  the  contracts  of  sale  in  every- 
day business  there  is  no  writing  at  all.    When  there  is  a  writing. 
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it  is  often,  perhaps  usually,  no  more  than  the  written  mem- 
orandum signed  by  the  party  to  be  charged,  and  not  by  both  par- 
ties. Even  in  large  transactions,  where  "bought  and  sold  notes" 
are  used,  neither  note  is  signed  by  or  on  behalf  of  both  parties. 
We  have  no  doubt  that  in  ordinary  commercial  parlance  such 
memoranda  would  be  spoken  of  as  contracts.  The  legislature 
naturally  used  the  word  in  the  ordinary  popular  sense,  and  did 
not  have  in  mind  the  nice  legal  analysis  of  the  elements  of  a 
binding  contract.  Our  construction  is  in  accord  with  the  dic- 
tionary definition.  Webster's  Xew  International  defines  con- 
tract as  "a  writing  made  by  the  parties  to  evidence  the  terms 
and  conditions  of  a  contract."  We  see  no  reason  why  such  writ- 
ten evidence  may  not  be  made  before  the  actual  conclusion  of 
the  bargain,  and  contain  the  terms  to  which  both  must  accede 
before  the  bargain  is  consummated.  Our  construction  is  also  in 
accord  with  reason.  If  the  contract  must  be  actually  complete 
and  legally  enforceable  before  it  can  be  acknowledged  by  one 
party,  it  must  be  complete  also  before  it  can  be  acknowledged 
by  the  other,  and  in  so  nice  a  legal  analysis,  it  can  make  no  dif- 
ference whether  the  time  that  intervenes  between  the  acknowl- 
edgment and  the  final  assent  of  the  minds  of  both  parties  is  one 
year  or  one  minute.  If  there  can  be  no  acknowledgment  until 
after  the  minds  of  the  parties  have  met,  they  must  either  execute 
when  they  are  met  together  or  an  officer  must  go  with  a  com- 
pleted contract  to  one  party  or  the  other  to  secure  the  acknowl- 
edgment. We  think  it  cannot  have  been  the  legislative  intent 
to  trammel  the  execution  of  ordinary  mercantile  contracts  by 
formalities  suitable  rather  to  the  most  formal  acts  of  conveyance. 
Indeed,  the  reasoning  on  behalf  of  the  complainant  would  make 
the  acknowledgment  of  an  ordinary  deed  of  land  difficult.  A 
deed,  if  we  are  to  take  the  strict  legal  definition,  is  a  writing 
sealed  and  delivered.  It  becomes  a  deed  only  by  delivery. 
Under  our  registry  laws  no  grantee  would  l)e  safe  in  accepting 
a  deed  until  it  was  acknowledged  or  proved,  and  yet  to  be  ac- 
knowledged or  proved  it  must  already  have  been  delivered,  if 
the  complainant's  line  of  reasoning  is  correct.  We  venture  to 
say  that  so  nice  and  technical  a  construction  would  invalidate  a 
large  proportion  of  our  conveyances.    If  we  may  trust  our  own 
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knowledge  of  the  usual  practice,  a  deed  is  acknowledged  as  such 
before  its  delivery,  oftentimes  long  in  advance  of  delivery  and  in 
the  absence  of  the  grantee,  who  in  many  cases  never  in  fact  meets 
the  grantor.  The  statute  as  to  contracts  for  conditional  sales 
requires  the  execution  of  the  contract,  to  be  acknowledged  or 
proved  in  the  manner  prescribed  for  the  acknowledgment  and 
proof  of  deeds.  The  legislature  must  be  presumed  to  have  had 
in  mind  the  practice  as  to  deeds,  and  can  hardly  have  meant  to 
be  more  technical  as  to  the  acknowledgment  or  proof  of 
contracts. 

If  we  look  further  at  the  statute,  the  difficulty  in  the  com- 
plainant's nicety  of  construction  becomes  still  more  apparent. 
The  act  applies  only  to  cases  where  the  contract  for  conditional 
sale  is  accompanied  by  an  actual  delivery.  The  distinction  be- 
tween the  actual  deliver}^  which  must  accompany  the  contract, 
and  the  actual  and  continued  change  of  possession  which  must 
follow,  is  marked.  If  we  are  to  be  nice,  precise  and  technical  in 
our  construction,  we  must  say  that  the  delivery  and  the  contract 
must  go  together  and  be  in  eflfect  simultaneous,  t.  e,,  the  sale 
must  be  executed,  not  an  executory  contract.  If  so,  the  statute 
is  inapplicable  to  the  present  case.  We  think  it  applicable,  be- 
cause the  facts  of  the  case  bring  it  within  the  reason  and  spirit 
of  the  act,  just  as  we  think  the  proof  of  execution  complied 
therewith.  It  is  a  satisfaction  to  know  that  our  result  accords 
with  that  of  the  supreme  court  of  errors  of  Connecticut.  Na- 
tional Cash  Register  Co,  v.  Lesko,  58  Atl.  Rep,  967,  It  would 
be  a  vain  parade  of  learning  to  cite  other  authorities  which  bear 
more  or  less  remotely  on  the  question. 

Second,  The  question  whether  the  proof  was  or  was  not  by  a 
subscribing  witness  is  purely  a  question  of  fact.  He  testified 
that  he  put  his  signature  on  the  paper  at  the  time  the  contract 
w^8  made,  on  the  8th  of  September  (the  date  of  the  order),  and 
not  on  the  19th  (the  date  of  acceptance),  that  the  name  of  the 
vendor  was  not  on  the  paper  at  the  time,  that  he  only  witnessed 
the  signature  of  the  vendee,  that  the  line  from  the  word  "wit- 
ness'' dowTi  toward  his  name  was  put  there  at  the  same  time 
as  his  signature.  His  affidavit  is  in  substantial  compliance 
with  the  statute.     His  testimony  is  not  contradicted.     We  are 
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not  at  liberty  to  reject  it  as  false  because  we  may  guess  that  his 
signature  if  put  there  at  the  time  would  have  been  in  a  diflfeient 
position  on  the  paper. 

Third.  Whether  the  vendee  signed  and  delivered  the  contract 
as  her  voluntary  act  and  deed  is  also  a  question  of  fact.  We 
see  no  reason  why  the  subscribing  witness  may  not  infer  the 
voluntary  character  of  the  act  from  the  facts  as  well  as  from  a 
formal  acknowledgment.  To  require  the  precise  words  of  a  formal 
acknowledgment  where  the  statute  does  not  require  acknowledg- 
ment but  proof,  savors  of  archaic  law  where  form  was  every- 
thing. With  our  more  modem  notions,  the  substance  of  the 
thing  is  of  more  importance,  and  in  this,  as  in  other  cases,  ac- 
tions speak  louder  than  words.  Section  22  of  the  Conveyances 
act  does  not  require  an  acknowledgment  where  the  proof  is  by 
the  subscribing  witness;  in  this  respect,  the  language  differs 
from  the  language  used  earlier  in  the  section  in  dealing  with 
acknowledgments. 

The  result  is  that  the  decree  appealed  from  is  reversed  and 
the  record  remitted  for  further  proceedings  in  accordance  with 
this  opinion. 

For  affirmance — Xone. 

For  reversal — The  Chief-Justice,  Swayze,  Trbnchakd, 
Bergen,  Minturn,  Kalisch,  Bogert,  Vredbnburgh,  Cong- 
don,  White,  Heppenheimer — 11. 
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Michael  BRvVDY,  complainant,  et  al.,  respondents, 

V. 

Carteret  Rkilty  Company^  defendant-appellant. 

[Argued  November  21st.  1913.    Decided  March  16th,  1914.] 

1.  The  act  "to  compel  the  determination  of  claims  to  real  estate  in 
certain  cases  and  to  quiet  the  title  to  the  same"  {Comp.  Stat,  p.  5399) 
confers  jurisdiction  on  the  court  of  chancery  to  award  possession  of  the 
lands  involved  in  a  suit  (o  a  defendant  who  is  .found  entitled  to  the  same. 

2.  A  decree  pursuant  to  said  act  which  determines  that  a  defendant  is 
entitled  to  possession  may  be  enforced  by  writ  of  assistance. 

3.  A  decree  in  a  suit  under  said  act  that  the  defendant  has  an  estate 
in  fee-simple  absolute  in  described  lands,  and  that  the  complainant  has  no 
estate  or  interest  therein,  involves  and  includes  a  determination  that  the 
defendant  is  entitled  to  possession  thereof. 


On  appeal  from  an  order  advised  by  Vice-chancellor  Stevenson, 
whose  opinion  is  reported  in  81  N.  J.  Eq,  {11  Biich,)  86;  S.  C, 
€6  X.  J,  Eq.  (21  Dicl\)  2^S :  67  N.  J,  Eq,  (1  Rohh,)  Ul ;  OS 
N,  J.  Eq.  {2  Rohh.)  55;  70  N.  J.  Eq.  H  Rohh.)  71,3;  72  X,  J. 
Eq.  (2  Buck.)  904. 

Mr.  Gilbert  Collins^  for  the  appellant. 

Mr.  Linton  Satterthwaite  (Ephraim  Cutter  on  the  brief),  for 
the  respondents. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J. 

The  complainant  filed  a  bill  under  the  statute  (Comp.  Stat, 
p.  5S99)  to  quiet  title  to  land  of  which  he  was  in  peaceable  pos- 
session under  claim  of  ownership,  and  the  final  decree  in  the 
suit,  which  was  appealed  and  affirmed  by  this  court  {72  X.  J. 
Eq.   [2  Bnch.]  90^),  adjudged  that  the  respondent,  Carteret 
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Realty  Company,  "has  an  estate  in  fee-simple  absolute  in  said 
lands  of  which  the  complainant  is  in  possession"  (describing 
them),  and  it  was  "further  ordered,  adjudged  and  decreed  that 
the  said  complainant  has  no  estate  or  interest  in  the  said  lands/' 

The  questions  now  raised  are  wliether  this  decree  had  the 
effect  of  an  adjudication  that  the  realty  company  were  entitled 
to  the  possession  of  the  land,  whether  such  an  adjudication  is 
supported  by  the  statute,  and  also  whether  the  court  of  chancery 
can  and  should  award  process  to  put  said  company  into  posses- 
sion or  leave  it  tq  an  action  of  ejectment. 

The  matter  came  before  the  vice-chancellor  on  a  petition  for 
a  writ  of  assistance.  It  appeared  that  the  respondents  Thomas 
J.  Brady  and  Charles  Brady  claimed  only  under  Michael  Brady, 
and  so  introduced  no  obstacle  by  way  of  an  independent  title, 
but  were  properly  brought  in  by  tlie  petition.  Blauvelt  v.  Smith, 
22  N,  J.  Eq.  (7  C.  E.  Gr.)  SI. 

The  vice-chancellor  refused  the  writ.  As  will  appear  by  his 
opinion  {81  N.  J,  Eq.  [11  Btich.']  86)  y  he  held  that  in  a  proper 
case  under  the  act,  and  when  the  question  of  right  to  possession 
was  distinctly  raised  by  proper  pleadings,  tlie  court  of  chancery 
has  jurisdiction  to  award  possession  to  a  defeudant  found  enti- 
tled to  it.  and  to  enforce  its  decree  by  writ  of  assistance,  but  that 
in  the  present  case  such  right  of  possession  Avafs  neither  claimed 
in  the  answer  nor  adjudged  by  the  decree;  and  that  an  adjudica- 
tion of  title,  simply,  does  not  ipso  facto  carry  the  right  of  posses- 
sion. He  denied  the  relief  upon  the  further  ground  that  after 
the  decree  the  company  had  brought  suit  in  ejectment  against 
the  Bradys,  who  had  filed  the  statutory  plea  of  not  guilty,  and 
upon  the  refusal  of  the  supreme  court  to  strike  out  that  plea  as 
sham,  had  discontinued  the  suit.  This  refusal  to  strike  out  the 
plea  he  treated  as  throwing  sufficient  doubt  upon  the  question  of 
the  right  of  possession  to  recjuire  a  refusal  of  the  writ. 

We  do  not  think  that  the  action  of  the  supreme  court  had  any 
fair  bearing  on  the  question  before  the  vice-chancellor.  That 
court  merely  refused  to  strike  out  a  plea  alleged  to  be  sham.  It 
did  not  even  assign  any  reason  for  its  refusal,  and  was  not  re- 
quired to  do  so,  as  lis  action  on  such  a  motion  is  purely  discre- 
tionary and  not  subject  to  review.     Practice  act,  1903,  §  111; 


Digitized  by  VjOOQIC 


622  COURT  OF  ERRORS  AjS^D  APPEALS. 


Brady  v.  Carteret  Realty  Co.  82  Eq. 


Mershon  v.  Castree,  57  N.  J,  Law  (£vS  Vr.)  484;  Key  v.  PatiL 
m  N,  J.  Law  {32  Vr,)  13S;  Brown  v.  Warden,  U  ^^^  -/.  Lau^ 
(15  Vr.)  177.  An  examination  of  the  affidavits  shoAv?  that  the 
decree  was  not  laid  before  the  court,  but  merely  referred  to  in 
the  moving  affidavit;  and  that  the  motion  was  resisted  on  the 
sole  ground  of  outstanding  claims  by  strangers,  a  ground  which 
may  or  may  not  have  been  open  in  the  ejectment,  but  certainly 
was  not  open  before  the  court  of  chancery  if  the  decree  settled  the 
right  of  possession.  And,  non  constat,  but  that  if  tlie  company 
had  gone  to  trial  in  the  ejectment  and  offeved  its  decree,  the 
court  would  and  should  have  directed  a  verdict  in  its  favor. 

This  action  of  the  supreme  court,  however,  was  manifestly  not 
the  main  reliance  of  the  vice-chancellor,  but  rather  tlie  omission, 
as  he  judged  it,  from  the  answer  and  decree,  of  the  quiestion  of 
right  to  possession.  We  consider  that  his  view  of  the  scope  of 
the  record  was  altogether  too  narrow.  Tie  seems  to  have  con- 
sidered that  when  the  decree  adjudged  that  defendant  had  an 
estate  in  fee-simple  absolute  and  that  Brady  had  no  estate  what- 
ever, the  decree  settled  the  title  but  not  the  right  of  possession 
(81  N.  J,  Eq.  [11  Buck.']  89)  as  though  one  was  distinct  or 
separable  from  the  other.  But  we  are  unable  to  take  this  view. 
Blackstone  translates  Coke's  definition  of  ''title"  (2  BL  194)  as 
•'the  means  whereby  the  owner  of  lands  hath  the  just  possession 
of  his  property;"  and  analyzes  a  complete  title  as  including  the 
three  elements  of  possession,  right  of  possession,  and  right  of 
property.  But  Lord  Coke's  Latin  seems  to  have  a  different  shade 
of  meaning.  He  says  (lb.)  Titulus  est  jttsta  catisa  possiden^Ji 
id  quod  nostrum  est;  i.  p.,  the  lawful  reason  for  possessing  what 
is  ours.  And  this  is  the  sense  in  which  it  is  used  in  the  Justices' 
Court  act  with  reference  to  pleas  of  title,  and  in  the  act  on  which 
this  suit  is  based,  so  far  at  least  as  relates  to  the  defendant,  viz., 
the  right  of  property  and  right  of  possession  as  distinct  from  the 
naked  possession.  It  is  the  sense  in  which  a  plaintiff  recovers 
on  the  strength  of  his  own  title  in  ejectment,  as  against  one  actu- 
ally in  possession.  So,  in  Campfield  v.  Johnson,  21  y.  J.  Imac 
(1  Zah.)  83,  85,  Chief-Justice  Green,  in  a  trespass  case  from  a 
justice's  court  wherein  title  was  pleaded,  quoting  again  from 
Coke.  ?avs: 
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"Title  is  when  a  man  hath  lawful  cause  of  entry  into  lands  whereof 
another  is  seized.  It  signifies  the  means  whereby  a  man  comes  to  his 
lands  or  tenements.  The  word  title  includes  that  right,  but  is  the  more 
general  word." 

And  proceeded  to  add: 

"Title  is  generally  applied  to  signify  the  right  to  land  and  real 
effects.  It  is  the  right  of  possession  or  of  property  in  lands,  as 
distinguished  from  the  actual  possession,  and  it  is  in  precisely 
this  sense  that  the  word  appears  to  have  been  used  in  the  statute 
under  consideration."  (Justices'  Court  act.)  And  in  this 
veiy  case.  Chancellor  Magie,  in  discussing  what  had  taken  place 
at  the  trial  of  the  issue  before  the  jury,  said  {68  N,  J.  Eq.  [2 
Bobh:\  .57)  : 

"The  issue  directed  was  in  respect  to  the  right  of  possession 
to  some  thirteen  acres  of  land  in  Middlesex  county.  The  realty 
company  was  the  plaintiff  and  Brady  was  the  defendant  in  the 
issue.  At  the  trial  the  company  proved  a  paper  title  t«)  the 
locus  in  qiio  and  rested.  Brady  then  produced  evidence  tending 
to  show  that  he  had  acquired  title  *  *  *  by  adverse  pos- 
.  session." 

•  That  the  chancellor  was  plainly  right  may  be  seen  from  a 
glance  at  the  act  itself.  It  is  called  "An  act  to  compel  the  de- 
termination of  claims  to  real  estate,  and  to  quiet  the  title  to  the 
same."  And  the  \erj  first  section  begins  by  saying  that  when 
any  person  is  in  peaceable  possessit)!?  of  lands  claiming  to  own 
the  same  and  his  title  (i.  e.,  his  right^W-his  possession)  is  denied 
or  disputed,  he  may  file  a  bill  in  chancery  to  settle  the  title  to 
said  lands,  &c.  Any  defendant  answering  and  claiming  any 
estate  or  interest  shall  specify  such  interest  *  *  *  and  set 
out  the  same  through  which  such  title  *  *  *  is  claimed  to 
be  derived.  An  issue  at  law  may  be  directed,  and  the  court  shall 
in  conclusion  finally  settle  and  adjudge  whether  the  defendant 
has  any  estate,  interest  or  right  in  or  encumbrance  on  the  lands. 
"The  final  deteraiination  and  decree  in  such  suit  shall  fix  and 
settle  the  rights  of  the  parties  in  said  lands  and  the  same  shall 
be  binding  and  conclusive  on  all  parties  to  the  suit."  (Section 
6.)  !N'ow,  when  it  is  considered  that  the  filing  of  such  a  bill 
and  its  determination  bv  the  chancellor  or  by  an  issue  of  law 
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thereon  correspond,  so  far  as  the  trial  and  proofs  are  concerned, 
to  an  action  of  ejechnent  to  which  the  party  out  of  possession  is 
forced  by  the  party  in  possession,  on  pain  of  the  former's  claim 
being  adjudged  a  nullity,  and  in  which  he  has  to  bear  the  burden 
of  proof  {Ocewti  View  Land  Co,  v.  Loudensla^er,  78  N,  J.  Eq. 
[8  Buck.]  572,  578),  it  would  seem  reasonably  plain  that  a 
decree  pursuant  to  the  act  and  based  on  a  verdict  as  for  the 
plaintiff  in  an  ejectment,  adjudging  that  as  between  the  land 
company  and  Brady  that  the  company  had  a  fee-simple  absolute 
in  the  lands  and  Brady  no  estate  or  interest  therein,  had  settled 
the  conflicting  claims  of  the  parties,  including  the  right  of  pos- 
session, about  as  fully  as  they  could  be  settled  in  a  court  of  law. 
It  was  so  held  in  a  somewhat  similar  case  by  the  supreme  court 
of  the  United  States.  Root  v.  Woolvwrth,  150  U.  S,  401,  402, 
412. 

Holding,  then,  as  we  do,  that  the  act  confers  jurisdiction  on 
the  court  to  award  possession  to  a  defendant,  and  that  the 
present  decree  is  so  broad  in  its  terms  as  necessarily  to  covep" 
such  award,  we  agree  Avith  the  vice-chancellor  that  a  court  that 
has  power  to  make  a  decree  must  of  necessity  have  power  to  en- 
force it.  In  Bartholomew  v.  Lutheran  Congregation,  35  Ohio* 
Si.  567,  there  was  a  bill  to  quiet  title  and  a  decree  restoring 
posi-ession  to  the  defendant  which  the  court  said  would  be  en- 
forced by  injunction.  Authorities  on  the  precise  point  are  very 
scanty,  and  the  statutory  provisions  vary.  But  the  propriety  of 
the  practice  of  enforcing  by  writ  of  assistance  or  writ  of  posses- 
sion, as  it  is  sometimes  called,  a  decree  that  expressly  or  by  clear 
implication  adjudicates  a  right  of  possession,  is  indicated  in  such 
decisions  in  our  own  state  as  Schenrk  v.  Conover,  13  N,  J.  Eq, 
(2  Beas.)  220,  and  Beatiy  v.  DeForest,  21  N.  J.  Eq.  (12  C.  E. 
Gr.)  482;  and  elsewhere  in  Gormley  v.  Clark,  134  V-  S.  338; 
Harding  v.  Fuller,  141  III  308,  SO  N.  E.  Rep.  1053,  and  the 
old  case  of  Kershaw  v.  Thompson,  4  Johns.  Ch.  609.  Other 
cases  are  collected  in  4  Cyr.  200. 

The  order  brought  up  will  be  reversed  and  the  record  re- 
mitted to  the  court  of  chancery  with  directions  to  proceed  upon 
the  application  for  writ  of  assistance  according  to  the  usual 
practice  of  the  court  in  such  cases.  The  appellant  is  entitled  to 
costs. 
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For  affirmance — None. 

For  reversal— Tb.b  Chief-Justice^  Parker^  Bergen,  Min- 
TURN,  Kaltscii,  Bogert,  Vredenburgii,  White,  Heppen- 
heimer — 9. 


Francis  W.  Frost,  substituted  administrator  cum  testamento 
anncxo,  &c.,  complainant-respondent, 

V, 

William  T.  Blackwell^  Helen  B.  Howard  (Rodman)  et  al., 
defendants-respondents,  and  Alice  B.  Frost  et  al.,  de- 
fendants-appellants. 

[Argued  December  8th,  1913.     Decided  March  16th,  1914.1 

The  language  of  the  will  in  question  in  this  cause  interpreted  to  in- 
dicate the  intended  payment  of  a  debt  or  obligation,  and  not  the  gift  of 
a  legacy. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Lewis,  whose  opinion  is  reported  ante  p.  18U, 

The  bill  is  filed  by  the  substituted  trustee  and  administrator 
with  the  will  annexed  of  Sophia  H.  B.  Blackwell,  deceased,  for 
a  construction  of  her  will  and  codicils  and  for  directions  in  re- 
lation to  the  performance  of  the  trust. 

So  much  of  the  will  as  is  material  to  the  controversy  is  as 
follows : 

**8ixth.  I  also  give  and  bequeath  to  my  nephews,  Bimey  Blackwell  and 
Frank  E.  Blackwell,  Jr.,  all  the  surplus,  which  may  remain  from  the  sale 
of  property  deeded  by  me  to  Helen  B.  Howard  or  Rodman  after  the  pay- 
ment of  the  debt  due  by  me  to  my  husband,  William  T.  Blackwell ;  which 
said  property  is  situated  in  Bay  City,  Michigan,  and  was  conveyed  by 
me  to  said  Helen  B.  Howard  or  Rodman  as  security  for  said  debt.  If 
the  whole  of  said  property  shall  not  be  sold  to  pay  such  debt,  I  give,  de- 

40 
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vise  and  bequeath  such  property  as  shall  remain  unsold  after  such  pay- 
ment, to  my  said  nephews  absolutely  and  forever,  and  I  direct  that  said 
property  shall  be  conveyed  to  them  by  said  Helen  B.  Howard  or  Rodman. 
"Seventh.  All  the  rest,  residue  and  remainder  of  my  property*  I  give, 
devise  and  bequeath  to  my  executor  hereinafter  named  in  trust,  never- 
theless for  the  following  uses  and  purposes,  to  wit :  First,  to  invest  and 
reinvest  the  same  and  to  pay  the  income  thereof  to  my  husband,  William 
T.  Blackwell,  as  long  as  he  shall  live;  second,  after  the  death  of  my 
said  husband,  I  direct  that  said  property  shall  be  divided  by  my  said 
executor  between  my  nieces,  Alice  B.  Blackwell  and  Jennet  D.  Black- 
well,  equally,  share  and  share  alike,  or  the  issue  of  such  as  shall  be  dead, 
a  child  or  children  taking  his,  her  or  their  mother's  share/' 

The  first  codicil,  dated  May  15th,  1903,  contains  the  follow- 
ing provisions: 

"First.  I  direct  my  executors  named  in  my  said  will  to  pay  to  Helen 
B.  Howard  or  Rodman  the  sum  of  ten  thousand  dollars  ($10,000)  upon 
her  deeding  to  my  nephews.  Bimey  Blackwell  and  Frank  E.  Blackwell. 
Jr.,  all  the  property  deeded  by  me  to  her  and  situated  in  Bay  City,  Mich- 
igan. The  said  property  in  Michigan  was  deeded  to  said  Helen  B.  Howard 
or  Rodman  by  me  as  security  for  the  payment  of  the  sum  of  ten  thousand 
dollars  ($10,000),  and  upon  the  return  thereof,  as  above  stated,  the  said 
sum  of  ten  thousand  dollars  ($10,000)  is  to  be  paid  to  her.  Otherwise 
the  provisions  of  my  will  are  to  remain  unaffected  by  this  codicil." 

By  a  second  codicil  made  on  the  same  day,  May  15th,  1903, 
testatrix  made  the  following  provision : 

"The  sum  of  $10,000  to  be  given  to  Helen  B.  Rodman  is  not  to  en- 
croach on  at  least  thirteen  thousand  ($13,000)  which  is  bequeathed  to 
my  nieces  Alice  B.  Frost  and  Jennet  D.  Blackwell  in  case  the  stocks 
should  decline  in  values." 

The  property  in  Bay  City,  Michigan,  was  sold  during  the  life- 
time of  the  testatrix.  Miss  Howard  made  these  conveyances  at 
the  request  of  the  testatrix  and  her  husband,  William  T.  Black- 
well.  The  money  arising  from  the  sale  of  said  property  was  paid 
to  the  testatrix. 

By  his  answer  the  defendant  William  T.  Blackwell  expressly 
waived  any  and  all  claim  for  debt  or  claim  in  the  nature  of  debt 
whether  legal  or  equitable  against  the  estate  of  the  testatrix. 
He  also  disclaimed  any  right  to  the  sum  of  $10,000,  mentioned 
in  the  will,  but  did  claim  the  income  thereof  for  life :  and  Miss 
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Howard  by  her  answer  claimed  the  remainder  therein  after  his 
death.  The  vice-chancellor  sustained  both  claims  except  so  far 
as  the  $13,000  should  be  impaired  bv  paying  Miss  Howard 
in  full. 

Mr.  Gilbert  Collins,  for  the  appellants. 

Mr.  Theodore  D.  Durling  and  Messrs.  Jam^s  £  Malcolm  G. 
Buchanan,  for  the  respondents  William  T.  Blackwell  and  Helen 
B.  Howard-Rodman. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J. 

We  are  unable  to  concur  in  the  construction  of  this  will  and 
codicil  that  was  adopted  by  the  learned  vice-chancellor.  In  the 
sixth  paragraph  of  the  will  testatrix  says  plainly  that  she  owes 
her  husband  a  debt,  and  that  to  secure  its  payment  she  has  con- 
veyed the  Bay  City  property  to  Miss  Howard.  She  expects  it 
to  be  sold  in  whole  or  part  to  pay  that  debt,  and  any  part  un- 
sold, or  if  all  be  sold,  any  surplus  of  the  proceeds  after  paying 
the  debt  is  to  go  to  the  two  nephews  Birney  and  Frank  Blackwell. 

In  the  first  codicil  slie  says  that  the  amount  of  the  debt  for' 
which  she  transferred  the  property  as  security  was  $10,000. 
She  has  concluded  that  the  nephews  ought  to  have  the  Bay  City 
property  without  impairment  by  reason  of  this  debt,  so  she 
charges  it  on  her  estate  at  large  by  directing  the  executors  to 
pay  it,  and  on  such  payment,  the  pledge,  being  redeemed,  is  to 
go  to  the  nephews  intact. 

The  second  codicil  makes  no  change  in  this  situation  except 
to  indicate  that  the  "debt"  to  the  husband  is  somewhat  elastic 
in  character,  and  to  express  the  will  of  testatrix  that  (not  to 
exceed  $10,000)  it  shall  be  the  amount  available  in  the  estate 
over  a  minimum  of  $13,000  intended  for  the  nieces  and  given  by 
way  of  remainder. 

We  think  the  theory  that  the  $10,000  was  a  legacy  to  Miss 
Howard  is  untenable.    If  testatrix  intended  to  give  her  a  legacy 
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of  that  or  any  other  amount,  the  appropriate  language  to  effect 
this  purpose  would  be  the  very  simplest  that  it  is  possible  to  use 
in  a  will.  The  word  "given/"'  in  tiie  «econd  codicil,  is  merely 
a  loose  use  of  language  and  must  be  read  in  connection  witli  the 
preceding  provisions. 

The  testamentary  scheme  is  perfectly  plain.  The  debt  to  the 
husband  is  to  be  first  paid  to  his  trustee ;  in  full  if  the  estate  be 
$23,000  or  over;  if  it  be  le^s  than  $23,000,  the  debt  is  scaled  to 
the  excess  over  $13,000.  The  nephews  on  payment  of  this  get 
the  Bay  City  property;  and  the  residue  of  the  estate  is  held  to 
pay  the  Imsband  an  income  for  life  Avith  remainder  over  to  the 
nieces.  The  fact  that  the  Bay  City  property  was  sold  in  the  life- 
time of  testatrix  does  not  alter  the  rest  of  the  scheme.  The 
nephews  are  simply  cut  off.  Helen  B.  Howard  figures  solely  as 
a  trustee  for  William  T.  Blackwell  and  has  no  beneficial  interest 
as  legatee  or  otherwise. 

The  decree  of  the  court  of  chancery  will  be, reversed  and  the 
record  remitted  to  the  end  that  a  new  decree  be  made  in  con- 
formity with  this  opinion.  The  result  makes  it  unnecessarj'  to 
discuss  the  alleged  failure  of  the  "legacy"  by  sale  of  the  property 
in  testatrix's  lifetime. 

For  affirmance — None. 

For  reversal — TnE  Chief-Justice,  Swayze,  Trenchard, 
Parker,  Bergen,  Minturn,  Kalisch,  Bogert,  Vredenburoh, 
CoNGDON,  White,  Heppenheimer — 12. 
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John  S.  Irving,  appellant, 

V, 

Mutual  Trust  Company  et  al.,  respondents. 

[Submitted  December  5th,  1913.     Decided  March  16th,  1914.] 

1.  In  order  to  entitle  one  to  redeem  collateral  pledged  to  secure  a  debt 
for  which  he  is  liable  as  surety,  he  must  pay,  or  tender,  the  entire  debt 
due  by  his  principal  to  the  creditor  holding  a  collateral,  pledged  to  secure 
the  payment  of  any  and  all  liabilities  due  to  him  by  the  pledgor.  It  is 
not  enough  to  offer  to  purchase  the  collateral  for  a  price  less  than  its 
value;  the  offer  should  be  to  redeem  and  thus  preserve  the  pledgor's 
right  in  any  surplus. 

2.  Where  a  creditor  holding  obligations  of  his  debtor,  some  of  which 
are  endorsed  by  third  parties,  and  some  not,  the  creditor  may,  in  the 
absence  of  special  pledge,  appropriate  the  proceeds  of  the  collateral  to 
the  payment  of  the  obligations  not  endorsed  in  preference  to  those  that 
are,  unless  there  are  circumstances  existing  which  would  render  such 
procedure  inequitable. 


On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Mr.  J.  Franklin  Fort,  as  advisory  master. 

Mr.  Samuel  Koestler,  for  the  appellant. 

Messrs.  Howe  &  Davis,  for  the  Mutual  Trust  Company, 
respondent. 

Messrs.  Pitney,  Hardin  &  Skinner,  for  the  Federal  Trust 
Company,  respondent. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J. 

The  appellant  seeks  by  a  bill  in  equity  to  enforce  the  applica- 
tion of  the  proceeds  of  a  collateral  security  pledged  by  John  W. 
Crooks  to  the  Mutual  Trust  Company,  to  secure  his  indebtedness 
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to  it,  to  the  payment  of  a  note  of  the  pledgor  for  $1,700,  dated 
Xovember  30th,  1908,  held  by  tlie  Mutual  Trust  Company  on 
which  the  appellant  was  liable  as  endorFer. 

The  material  facts  upon  Avhich  this  bill  of  complaint  is 
founded  are  these:  On  the  1st  day  of  July,  1905,  the  Mutual 
Trust  Company  loaned  to  John  W.  Crooks  $4,900,  who  de- 
posited with  the  trust  company  fifty  shares  of  the  stock  of  the 
Westfield  Land  and  Improvement  Company 

"as  collateral  security  for  the  payment  of  this  or  any  other  liability  or 
liabilities  oC  the  undersigned,  direct  or  contingent,  individual  or  firm,  to 
said  trust  company  now  existing,  or  which  hereafter  may  be  contracted." 

The  Mutual  Trust  Company  subsequently  purchased  other 
obligations  of  Crooks,  one  of  them  being  a  note  for  $1,700,  en- 
dorsed by  the  appellant,  the  total  amount  of  which,  excluding 
interest,  the  amount  of  wliich  was  not  shown,  was,  on  November 
12th,  1908.  $9,900,  and  on  the  18th  day  of  Xovember,  1908,  it 
purchased  from  the  Federal  Tnist  Company  a  note  made  by 
Crooks  payable  on  demand  for  the  sum  of  $5,247.50,  Crooks 
having  previously,  and  on  November  12th,  1908,  written  to  the 
Mutual  Trust  Company  as  follows:  ' 

"Enclosed  please  find  my  demand  note  for  five  thousand  two  hundred 
and  forty-seven  dollars  and  fifty  cents  ($5,247.50)  to  be  paid  from  the 
proceeds  of  the  sale  of  the  fifty  shares  of  stock  of  the  Westfield  Land 
and  Improvement  Company,  herewith  assigned  to  you." 

The  note  upon  wjiich  the  appellant  was  endorser  matured  Xo- 
vember lib,  1908,  and,  not  being  paid,  was  duly  protested,  and 
on  Xovember  30th,  1908,  paid  by  the  proceeds  of  another  note 
of  like  sum  endorsed  bv  the  appellant.  Prior  to  Xovember  30th, 
and  on  Xovember  l*3th,  the  stock  of  the  Westfield  Land  and  Im- 
provement Company  was  transferred  on  the  books  of  that  com- 
pany to  the  Mutual  Tnist  Company,  which  continued  to  hold 
the  stock  until  the  Westfield  Land  and  lm])rovement  Company 
liquidated,  and  then  applied  the  proceeds  to  the  pa\-ment  of  the 
indebtedness  of  Crooks  other  than  that  on  which  the  complain- 
ant was  liable  as  endorser,  and  the  appellant  refusing  to  pay  this 
note,  the  Mutual  Trust  Company  brought  suit  to  recover  the 
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amcunt  due  thereon,  whereupon  the  appellant  paid  the  note  and 
filed  his  bill  of  complaint. 

There?  was  evidence  tliat  when  the  secretary'  and  treasurer  of 
the  Mutual  Trust  Company,  Mr.  Phillips,  brought  the  stock  to 
the  Westfield  Land  and  Improvement  Compan}^  of  which  com- 
plainant was  president,  on  November  12th,  1908,  for  transfer 
to  the  trust  company,  complainant  offered  to  pay  $10,000  for 
the  stock  wliich  it  was  admitted  was  then  worth  $12,500,  and 
also  thai  Mr.  Phillips  promised  complainant  that  the  note  on 
which  he  was  endorser  should  be  paid  out  of  the  proceeds  of  the 
collateral  stock  when  sold.  The  bill  also  charges  that  the  Mutual 
Trust  Company  and  the  Federal  Trust  Company  conspired  and 
agreed  that  the  note  for  $5,247.50  should  be  assigned  to  the 
Mutual  Trust  Company  by  the  Federal  Ti-ust  Company  in  order 
that  it  might  be  protected  by  the  collateral  and  so  secure  the 
Federal  Trust  Company  from  loss,  and  that  the  debt  represented 
by  said  note  "is  not  a  bona  fide  indebtedness  of  said  Crooks  to 
the  Mutual  Trust  Company."  There  does  not  appear  in  this 
record  any  prayer  for  subpoena  for  the  Federal  Trust  Company, 
but  it  has  appeared  and  f^nswered.  The  advisory  master,  by 
whom  this  cause  was  heard,  advised  the  chancellor  that  the  bill 
be  dismissed,  and  it  was  so  decreed,  from  which  complainant 
appeals. 

The  appellant  rests  his  claim  for  a  reversal  upon  several 
propositions,  the  first  of  which  is,  that  as  the  note  upon  which 
he  is  bound  as  endorser  was  entitled  to  the  benefit  of  the  collat- 
eral, prior  to  the  acquisition  of  the  note  for  $5,2-1-7.50  from  the 
Federal  Trust  Company,  he  had  a  vested  interest  in  the  col- 
lateral which  the  pledgee  could  not  divest  by  any  subsequently 
acquired*  obligation  of  Crooks,  and  that  when  it  purchased  the 
latter  note,  it  did  so  subject  to  a  prior  right  of  the  complainant 
to  have  the  collateral  held  as  security  for,  and  the  proceeds  ap- 
plied in  extinguishment  of,  the  note  upon  which  he  was  liable. 
Whatever  rights  the  appellant  had  in  the  collateral,  it  was  not 
enhanced  or  aided  by  the  offer  to  purchase  it  for  $10,000,  because 
the  right  of  a  surety  to  redeem  a  pledge,  if  it  exist,  is  not  exer- 
cised by  an  offer  of  a  price  for  the  pledge.  It  must  go  beyond 
tliat  and  include  the  entire  debt  for  which  it  is  held,  for  a 
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surety's  right  to  subrogation  only  arises  when  he  has  paid  the 
entire  claim  for  wbieh  the  creditor  holds  the  collateral.  Jones 
PI  &  CoL  Sec,  {2d  ed,)  §  518, 

In  the  present  case,  the  offer  was  not  to  redeem  and  thus  pre- 
serve the  right  of  the  pledgor  in  any  surplus,  but  to  purchase 
the  stock.  This  the  pledgee  could  not  agree  to,  even  if  the  price 
covered  the  entire  indebtedness,  without  the  consent  of  the 
pledgor.  Nor  was  there  any  legal  tender  made  to  the  trust  com- 
pany; all  the  complainant  did  was  to  make  an  offer  to  the  sec- 
retary and  treasurer,  which  the  latter  said  he  would  submit  to 
the  company,  for  the  purcliase  of  tlie  stock.  Wlien  the  appellant 
paid  the  note  upon  which  he  was  endorser,  JanuaiT  19th,  1911, 
he  wrote  to  the  Mutual  Trust  Company  notifying  it  that  it 

"should  not  transfer  or  dispose  of  said  shares  of  stock  as  I  intend  to 
redeem  the  same  upon  equitable  principles,  and  if  we  cannot  agree  upon 
the  matter,  I  will  apply  to  the  court  of  chancery  to  be  subrogated  to  your 
rights  in  and  to  said  fifty  shares  of  stock,  and  for  that  purpose  I  am 
now  ready  and  willing  to  pay  to  you  the  sums  of  money  for  which  you  are 
legally  entitled  to  hold  said  shares  of  stock  as  collateral  security." 

This  notice  also  demanded  the  circumstances  under  which  the 
note  dated  November  12th,  1908,  was  acquired  by  the  Mutual 
Trust  Company  on  the  18th  day  of  that  month,  and  concluded 
with  the  statement  that  on  obtaining  this  information,  he  was 
ready  to  pay  the  sums  of  money  for  which  the  trust  company 
was  lawfully  entitled  to  hold  the  collateral.  This  cannot  be 
taken  to  be  an  offer  to  pay  the  entire  indebtedness,  and  in  addi- 
tion to  this  the  supplemental  bill  filed  charges  that  this  note 
does  not  represent  any  indebtedness  by  Crooks  to  the  Mutual 
Trust  Company,  and  that  the  trust  company  is  not  entitled  in 
equity  to  apply  the  collateral  towards  the  liquidation  of  this 
note. 

There  is  no  claim  made  in  this  case  that  there  was  any  special 
pledge  of  this  stock  to  secure  the  note  endorsed  by  the  appellant, 
and  therefore  his  right  to  any  benefit  therefrom  must  rest  upon 
the  general  rules  of  law  applicable  to  the  duty  of  a  pledgee  in 
applying  the  collateral  in  discharge  of  the  pledgor^s  debts  for 
which  the  security  was  pledged.  In  this  case  the  written  pledge 
declared  that  the  stock  was  deposited  as  collateral  securiiy  for 
the  payment  of  the  note  for  $4,900,  dated  August  30th.  1905, 
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and  for  any  other  liability  or  liabilities  of  the  pledgor  "now  ex- 
isting, or  which  may  hereafter  be  contracted,''  and  what  the  ap- 
pellant seeks  is  subrogation  to  the  creditor's  right  to  this  pledge 
without  tendering  or  paying  his  entire  claim  against  the  pledgor 
of  the  collateral,  and  this  the  appellant  is  not  entitled  to,  because 
the  creditor  has  the  primary  right  to  apply  the  collateral  towards 
the  discharge  of  such  debts,  and  in  such  order,  as  it  may  de- 
teimine,  unless  there  are  circumstances  which  would  render  such 
procedure  inequitable.  It  is  true  that; the  collateral  is  a  trust 
fund  which  cannot  be  released  except  upon  the  discharge  of  all 
the  obligations  of  the  principal  debtor  it  is  pledged  to  secure, 
without  releasing  sureties  on  such  obligations,  but  if  it  be  ap- 
plied solely  to  the  discharge  of  the  debtor's  obligations,  so  far 
as  it  will  extend,  the  surety  has  no  vested  right  to  have  a  prefer- 
ence in  payment  simply  because  his  debt  came  into  existence 
prior  to  another  also  entitled  to  the  benefit  of  the  collateral. 
Wilcox  V.  Fairhaven  Bank  et  ah,  89  Mass,  (7  Allen)  270;  Fall 
River  National  Bank  v.  Slade,  153  Mass.  415;  26  N,  E.  Rep. 

There  is  also  another  difficulty  with  complainant's  case,  for 
under  the  admitted  facts,  the  note  upon  which  he  was  endorser 
came  into  existence  after  the  note,  the  payment  of  which  out  of 
the  collateral  is  his  chief  ground  of  complaint.  The  note  upon 
which  suit  was  brought,  and  which  he  paid,  the  amount  of  which 
he  now  seeks  to  have  restored  to  him  out  of  the  proceeds  of  the 
collateral,  did  not  mature  until  February  1st,  1909,  and  all  of 
the  obligations  of  Crooks  to  which  the  collateral  was  applied  had 
matured  prior  to  that  date,  and  was  subject  to  their  payment  be- 
fore the  obligation  upon  which  the  appellant  was  liable  as  surety 
had  matured. 

The  next  point  raised  is  that,  as  the  appellant  claims,  when 
Mr.  Phillips,  the  secretary  and  treasurer  of  the  Mutual  Trust 
Company,  came  to  him,  as  president  of  the  Westfield  land  com- 
pany, to  transfer  the  stock  to  the  Mutual  Trust  Company,  Phil- 
lips agreed  that  the  note  of  $1,700,  endorsed  by  the  appellant, 
should  be  paid  out  of  the  proceeds  of  the  stock,  and  therefore 
an  equity  arose  which  the  Mutual  Trust  Company  cannot  now 
evade.  This  agreement  Phillips  denies,  but  if  it  be  admitted,  it 
is  not  perceived  how  Mr.  Phillips  could  bind  the  board  of  direc- 
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tors  of  his  compan}^  by  any  such  contract.  He  had  gone,  or  been 
sent,  to  the  Westfield  Land  and  Improvement  Company  for  the 
sole  purpose  of  having  the  stock  transferred,  and  no  authority  is 
shown  which  empowered  him  to  make  a  contract  binding  on  the 
trust  company  about  a  matter  clearly  not  within  the  ordinary 
course^  of  the  business  committed  to  him  as  secretary  and  treas- 
urer of  the  Mutual  Trust  Company,  and  therefore  it  is  not  shown 
that  the  trust  company  made  any  such  contract,  whatever  force 
it  might  have,  if  it  existed. 

Tlie  next  point  is  that  there  was  a  conspiracy  between  the 
Federal  Trust  Company  and  the  Mutual  Trust  Company  to  de- 
fraud the  appellant  by  the  transfer  and  purchase  of  the  note  for 
$5,217.50,  and  in  obtaining  from  the  debtor  a  special  pledge  of 
this  stock.  There  are  some  circumstances  from  which  an  infer- 
ence ma}^  be  drawn  that  there  existed  an  agreement,  or  under- 
standing, that  if  the  Federal  Trust  Company  obtained  the  note 
for  the  indebtedness  of  Crooks  to  it;  and  a  pledge  of  the  stock, 
the  Mutual  company  would  take  it,  but  if  this  be  admitted,  we 
fail  to  see  why  the  Federal  company  had  not  a  right  to  secure  a 
just  debt  in  this  manner.  It  amounted  to  nothing  more  than 
persuading  a  debtor  to  pledge  his  stock  to  secure  a  debt,  and 
while  the  proceeding  may  have  been  enterprising,  it  cannot  be 
said  to  be  fraudulent,  for  so  far  as  the  record  shows,  the  Federal 
Trust  Company  had  no  knowledge  of  complainant's  endorse- 
ment or  the  amount  of  Crooks'  liability  to  the  Mutual  Trust 
Company.  That  the  debt  for  which  this  note  was  given  was 
hona  fide  was  shown,  and  there  is  no  evidence  of  a  conspiracy  to 
defraud  the  appellant. 

The  only  other  important  question  to  be  solved  is  whether  the 
Mutual  Trust  Company  had  a  right  to  apply  the  collateral  to  the 
note  purchased  Xovember  18th  for  $5,247.50.  This,  we  think, 
must  be  answered  in  the  affirmative.  Except  the  letter  of  No- 
vember 12th,  relating  to  this  note,  there  was  no  specific  pledge 
of  the  collateral  as  security  for  any  particular  debt  other  than 
the  note  for  $4,900  given  when  the  original  written  pledge  was 
executed,  and  that  was  to  secure  "this  or  any  other  liability 
*  *  *  now  existing,  or  which  hereafter  may  be  contracted," 
and  the  collateral  was  applicable  to  any  existing,  or  subsequent, 
debt  of  the  pledgor  in  the  order  selected  by  the  pledgee,  even  if 
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pai*t  of  the  loans  were  secured  by  endorsers.  It  is  urged  by  the 
appellant  that  his  right  to  subrogation  once  existing  it  could  not 
be  changed.  Granting,  but  not  conceding  this,  what  was  his 
right  ?  It  was  to  have  the  collateral '  applied  in  discharge  of 
Crooks's  debts  to  the  Mutual  Trust  Company  subject  to  the  legal 
eflEect  of  the  contract  of  pledge,  whicli  was  not  limited  to  any  par- 
ticular debt,  but  extended  to  any  then  existing  or  thereafter 
created,  and  certainly  in  the  absence  of  any  direction  by  the 
debtor,  the  pledgee  might  apply  it  to  any  of  the  several  obliga- 
tions, the  payment  of  which  it  was  pledged  to  secure. 
The  decree  will  be  affirmed,  with  costs. 

For  affirmance — ^Tite  Chief-Justici:,  Swayze,  T«encm.\rd, 
Parkek,  Bergen^  Minturn,  Kaliscii,  Bogert,  Vredenburgh, 
CoNGDON,  White^  Heppe^thetmer — 12. 

For  reversal — None. 


Ida  Caroline  Pittis,  respondent, 

V. 

Albert  Pittis^  appellant. 
[Decided  January  29th,  1914.] 

1.  In  a  suit  for  divorce  from  bed  and  board  brought  by  the  wife  against 
her  husband  upon  the  ground  of  his  extreme  cruelty  toward  her,  where 
it  appeared  from  the  evidence  that  upon  the  occasion  of  such  alleged 
cruelty  she  had  provoked  him  to  sudden  anger  by  accusing  him  of  a 
crime  of  a  peculiarly  revolting  nature  of  which  he  was  innocent,  a  decree 
for  permanent  separation  should  be  denied. 

2.  The  principal  object  sought  to  be  obtained  by  the  court's  decree  of 
separation  in  suits  of  the  present  character  is  the  reasonable  protection 
of  the  wife  against  future  probable  acts  of  cruelty,  and  where  the  evi- 
dence shows  that  the  previous  acts  of  alleged  cruelty  of  the  husband 
were  provoked  solely  by  the  wife's  voluntary  and  malicious  accusations 
against  him,  the  necessity  for  such  a  decree  does  not  exist. 
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On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Mr.  J.  Franklin  Fort,  as  advisory  master. 

Messrs,  Nelson  &  William  N,  R  any  on  and  Mr.  Charles  A. 
Reed,  for  the  appellant. 

Mr.  Charles  L,  Borgmeyer,  for  the  appellee. 

The  opinion  of  the  couit  was  delivered  by 

Vredenburgh,  J. 

The  defendant  has  appealed  from  a  decree  of  the  court  of 
chancery  adjudging  him  guilty  of  extreme  cruelty  toward  his 
wife  so  as  to  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him,  and  that  they  be  separated  from  bed  and  board  forever. 

Although  the  evidence  produced  before  the  advisory  master 
covers  a  period  of  eight  and  a  half  years  of  the  married  life  of 
the  parties  and  is  of  great  volume,  yet  I  think  but  a  compara- 
tively brief  statement  of  that  evidence  will  suffice  to  present  the 
point  in  which  we  differ  from  the  conclusion  reached  by  the 
learned  master. 

The  defendant  is  about  forty  years  of  age  and  has  been  for 
many  years  a  physician  in  the  active  practice  of  his  profession 
in  the  city  of  Plainfield,  New  Jersey.  He  is  the  owner  of  two 
dwelling-houses  there,  in  one  or  the  other  of  which  he  and  the 
petitioner  have  constantly  lived  ever  since  their  marriage  in 
May,  1904.    They  never  have  had  children. 

The  doctor's  parents  died  before  his  marriage,  leaving  valu- 
able real  and  personal  property  in  New  York  City,  which  came 
under  his  active  management,  and  he  seems,  by  the  evidence,  to 
have  collected  the  rents  and  profits  of  the  property,  and  to  have 
divided  it  among  his  brothers  and  sisters  equally,  he  retaining 
his  own  share.  He  became  the  guardian  of  the  property  of  his 
infant  sister,  who  was  about  thirteen  years  old  at  the  time  of  his 
marriage. 

Whether  or  not  this  trust  situation  of  the  defendant  toward 
his  family  induced  him  to  feel  an  obligation  to  furnish  a  home 
for  his  minor  sister,  and  his  two  younger  brothel's,  we  can  only 
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imperfectly  conjecture,  because  his  reason  for  so  doing  was  not 
fully  inquired  into  at  the  hearing  before  the  master,  except  that 
defendant  stated  ho  had  not  sufficient  means  to  run  the  house 
witJiout  them.  At  all  events,  after  his  marriage,  he  received 
into  his  home,  as  members  of  his  household  (without  objection, 
so  far  as  appears,  from  his  wife),  his  aunt,  two  of  his  unmarried 
brothers  and  his  said  infant  ward. 

His  conduct  in  this  regard  has  been  severely  commented  upon 
by  the  learned  master  in  his  conclusions,  he  there  saying,  inter 
alia,  that  this  act  of  the  defendant  was  almost  certain  to  lead  to 
trouble  between  people  who  were  newly  married. 

While  it  may  be  admitted  there  is  force  in  this  criticism  under 
ordinary  conditions,  it  does  not  seem  necessarily  to  follow  that 
under  all  circumstances  trouble  would  ensue.  It  may  have  been 
the  fact  here  that  the  wife  in  her  first  attempts  at  housekeeping 
had  ample  reason  to  welcome  the  assistance  and  example  of  ex- 
perienced friendly  hands  to  lessen  the  work  and  reduce  the  cares 
of  her  housekeeping. 

But  even  if  this  had  been  an  error  in  judgment  on  the  defend- 
ant's part  which  he,  without  injustice  to  those  of  his  family 
whose  interests  he  had  at  stake,  could  Imve  reasonably  avoided, 
it  furnished  no  excuse,  much  less  justification,  for  the  accusa- 
tions made  by  the  wife  against  the  defendant,  disclosed  by  the 
evidence  to  be  referred  to. 

This  court,  in  the  early  case  of  English  v.  English,  21  JV.  J . 
Eq.  {12  C.  E.  Crr.)  579,  declared  in  a  suit  by  a  wife  for  divorce 
on  the  ground  of  the  extrenie  cruelty  of  her  husband,  that  the 
decree  of  final  separation  in  such  cases  was  made  mainly  as  a 
Itroteciion  against  future  probable  acts  of  cruelty. 

In  the  light  of  this  principle  where  the  court  can  see  from  the 
circumstances  under  which  the  violence  to  the  wife  has  oc- 
curred, that  it  is  fairly  attributable  to  the  sudden,  but  natural, 
anger  of  the  husband  under  the  impulse  of  his  momentary  irri- 
tation (on  occasions  when  he  has  been  goaded  to  the  act  by  her 
accusations  against  him  of  a  revolting  crime  of  which  he  was 
innocent),  a  decree  for  permanent  separation  to  secure  the  wife's 
future  protection,  would  seem  to  be  unwarranted,  for  the  reason 
that  the  husband's  conduct  in  such  regard  depends  upon  a  prov- 
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ocation   restiDg  entirely   within   the   voluntary  control   of  his 
wife. 

Tiie  finding  by  the  master  on  the  subject  of  the  alleged  ex- 
treme cinielty  of  the  defendant  upon  which  the  decree  below  is 
rested,  is  thus  expressed  in  his  conclusions,  viz.:  "That  he  (de- 
fendant) struck  his  wife  at  least  twice  the  proof  seems  clearly  to 
establish.  That  he  used  offensive  language  toward  her  is  also 
sho^-n  by  the  testimony  of  Thomas  Campbell,  Martha  Fielder, 
Edward  Lewis  Lee  and  Ida  Borsum.  Tliat  he  frequently  told 
her  to  go  home  to  her  people  and  that  he  would  not  live  with  her 
is  also  clear.  One  of  the  strikings  the  defendant  admits.  This 
was  in  the  automobile  on  a  trip  to  Westfield.  This  was  so  seri- 
ous tliat  she  complained  to  Police  Judge  Collins  on  arrival  at 
Westfield.  He  corroborates  her  and  the  character  of  her  in- 
juries." 

This  occurrence  in  the  automobile  was  followed  by  the  actual 
separation  of  these  parties,  and  its  importance  in  the  cause  is 
such,  that  when  the  facts  are  correctly  understood  they  go  far,  I 
think,  toward  fixing  the  real  blame  (for  the  acts  of  the  defend- 
ant commented  upon  by  the  master)  upon  the  petitioner  her- 
self. The  accusation  she  then  uttered,  repeatedly,  against  the 
doctor,  in  the  presence  of  his  3'oimg  brother,  was  one  of  the 
gravest  which  the  tongue  of  a  wife  or  husband  could  charge 
against  the  other. 

A\'Tiile  it  becomes  necessary  for  the  proper  understanding  of 
the  gravity  of  these  charges  that  their  substance  should  be  here 
very  briefly  set  forth,  tlie  exact  words  used  in  the  testimony 
need  not  be  set  dowii. 

The  three  persons  who  occupied  the  automobile  were  the  pe- 
titioner, the  defendant  and  his  brother  Bertram.  The  defend- 
ant and  his  brother  Bertram  testify  that  on  the  way  to  West- 
field  the  petitioner  said  to  her  husband  that  he  had  had  criminal 
relations  with  his  sister,  his  ward.  They  each  testify  that  slie 
repeated  the  charge  and  that  the  "strikings"  by  the  defendant 
of  the  petitioner,  referred  to  in  the  master^s  report,  followed 
these  charges. 

An  examination  of  the  petitioner's  own  testimony  on  this 
subject  will  show,  I  think,  a  virtual  admission  of  the  making  by 
her  of  the  substance  of  these  accusations  against  her  husband. 
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While  it  is  true  that,  in  form,  she  denies  making  them,  yet  it  is 
manifest  from  her  admissions  that  she  intended  to  convey,  by 
her  language  to  the  defendant,  her  meaning  to  the  eflfeet  that 
she  believed  he  had  had  improper  relations  with  his  sister. 

A  brief  extract  from  her  testimony  as  elicited  by  questions 
put  to  her  by  her  counsel  will  show  this: 

"Q.  Did  you  accuse  him  of  having  any  improper  relations  with  his 
sister? 

"A.  I  did  not.  /  said  he  only  led  me  to  believe  things  that  were  not 
proper  for  a  brother  to  do. 

**Q.  You  did  not  mean  that  he  had  improper  relations? 

"A.  Why,  no." 

Two  other  witnesses  testified  that  on  two  other  occasions 
prior  to  the  commencement  of  this  suit,  they  heard  the  peti- 
tioner say  to  the  defendant  that  he  had  had  criminal  relations 
with  his  sister. 

But  it  is  needless  to  refer  to  other  cumulative  evidence  on 
this  subject.  The  clear  weiglit  of  uncontradicted  and  unim- 
peached  testimony  shows  that  the  petitioner  made  the  accusa- 
tions in  question,  and  there  seems  to  be  no  room  for  a  doubt, 
and  no  escape  from  the  conviction,  that  they  were  maliciously 
uttered  by  the  petitioner,  and  were  sufficient  to  lead  to  and  pro- 
voke the  blows  of  the  defendant  which  immediately  followed. 

The  decree  below  should  be  reversed. 

For  affirmarice — Xone. 

For  reversal — The  Chief- Justtce,  Gauuison,  Swayze, 
Trenchard,  Parker.  Kaltsoh,  Vredenburgh,  Cokgdon, 
White,  Heppenheimer — 10. 
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Heney  W.  Doremus  et  al. 


Mayor  and  Aldermen  of  the  City  of  Paterson. 


Henry  W.  Doremus  et  al. 

V. 

Mayor  and  Aldermen  of  the  City  of  Paterson. 

[Argued  November  20th,  1913.     Decided  March  16th,  1914.] 

On  cross-appeals  from  a  decree  of  the  court  of  chancery  ad- 
vised by  Vice-Chancellor  Stevens,  whose  opinion  is  reported,  in 

81  N.  J,  Eq.  (11  Buck,)  27, 

Mr.  J.  Edward  Ash  mead  and  Mr.  Clmuncey  G.  Parker,  for 
Doremus  and  others. 

Mr.  Edward  F.  Merrey,  for  the  city  of  Paterson. 

Per  Curiam. 

These  are  appeals  taken  from  a  decree  of  the  court  of  chancery 
fixing  the  amounts  which  certain  riparian  owners  along  the  Pas- 
saic river  are  severally  entitled  to  receive  from  the  city  of 
Paterson,  as  compensation  for  injuiT  done  to  their  •  respective 
properties  through  the  pollution  of  the  river  by  the  discharge  of 
the  city  Bewage  into  it  at  a  point  above  the  lands  of  these  owners. 
The  city  appeals  because,  as  it  says,  the  awards  made  to  these 
riparian  owners  are  too  high;  the  riparian  owners  appeal  upon 
the  ground,  as  they  assert,  that  the  awards  are  too  low. 

The  learned  vice-chancellor  to  whom  the  case  was  referred  for 
hearing  determined  the  compensation  of  the  various  riparian 
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owners  after  a  very  thorough  consideration  of  the  proofs  sub- 
mitted by  the  parties.  After  a  careful  examination  of  these 
proofs  on  our  part  we  cannot  say  tJiat  in  tlie  case  of  any  riparian 
owner  the  amount  awarded  to  him  is  either  more  or  less  than 
the  just  compensation  to  which  lie  is  entitled  for  the  injuries 
which  were  the  subject-matkr  of  the  controversy. 
The  decree  appealed  from  will  be  affirmed. 

No.  16— 

For  affirmance — The  Chief-Justice,  Trenchard,  Parker, 
Bergen,  Minturn,  Kalisch,  Bogert,  Vredenburqh,  Cong- 
DON,  White,  Heppenheimer — 11. 

For  reversal — None. 

No.  18— 

For  alHrmunce — ^The  Chief-Justice,  Trenchard,  Parker, 
Bergen,  Minturn,  Kalisch,  Bogert,  Vrbdbnbukgh,  Cong- 
don,  White,  Hbppenheimer — 11. 

For  reversal — None. 


Annie  D.  Roe,  appellant, 

V. 

Mayor  and  Aldermen  of  Jersey  City,  respondcHts. 

[Argued  November  25th,  1913.     Decided  November  26th,  1913.] 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Mr.  Charles  J.  Eoe,  advisory  master,  who  filed  the  following 
opinion : 

41 
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The  bill  in  this  case  is  filed  for  the  purpose  of  removing  a 
cloud  on  the  title  of  complainant's  land.  The  allegation  is  that 
the  complainant  houglit  the  land  in  question  in  1887  and  is  in 
peaceful  possesbion  of  the  same;  that  her  title  is  clouded  by 
three  deeds  made  by  the  collector  of  Jersey  City  to  Jersey 
City,  and  dated  August  30th,  1912,  and  recorded  in  the  Hudson 
county  register's  office;  that  these  deeds  are  based  upon  a  pre- 
tended tax  sale  made  in  1895,  under  an  alleged  adjustment  made 
by  commissioners  under  the  Martin  act,  and  she  insists  that  the 
proceedings  of  these  commissioners  were  irregular  and  void, 
there  being  no  record  of  the  appointment  of  the  commissioners, 
of  the  application  for  the  appointment  of  commissioners,  no 
record  of  the  sale,  no  proof  of  the  surrender  of  the  certificate. 

The  difficulty  that  I  find  in  this  case  arises  from  the  fact  that 
the  complainant,  in  1906,  filed  a  bill  agaiast  the  defendant  in 
this  case  alleging  substantially  the  same  facts  as  contained  in  the 
present  bill,  and  praying  that  these  proceedings  may  be  declared 
null  and  void,  and  asking  that  if  any  deed  or  deeds  for  the  said 
land  have  been  executed  that  the  same  might  be  decreed  null 
and  void  and  delivered  up  to  be  canceled,  and  that  all  other  pro- 
ceedings had  or  taken  thereunder  should  be  adjudged  null  and 
void,  and  that  the  defendants  be  rcstramed  from  taking  any 
steps  toward  perfecting  any  supposed  claim  or  title  to  said  land 
and  premises. 

This  case  was  heard  in  tlie  court  of  chancery  on  pleading 
and  proof  and  a  decree  made  bv  the  court  dismissing  the  bill. 
This  decree  was  affirmed  by  the  court  of  errors  and  appeals,  and 
the  opinion  rejKyrted  in  7.9  N.  J.  Eq,  C)Jf5 :  that  the  reason  givon 
by  the  court  of  errors  and  appeals  for  the  dismissal  of  said  hill 
was  "that  the  relief  sought  by  the  complainant  was  not  one 
which  the  court  of  equity  could  grant,  assuming  it  to  be  true 
that  the  procet^dings  which  were  attacked  were  invalid,  her  sole 
remedy  was  to  apply  for  certiorari  to  the  supreme  court,'*  an(J 
"the  fact  that  the  complainant  had  waited  so  long  before  apply- 
ing to  the  courts  of  law  a?  to  be  barred  from  her  relief  by  cfi^ 
iiorari,  could  not  vest  in  the  court  of  chancery  the  jurisdiction 
to  grant  her  relief  which  she  sought." 

The  deeds  which  she  now  complains  of  as  a-  cloud  upon  her 
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title  are  the  deeds  delivered  under  that  proceeding  after  the  de- 
cree dismissing  the  bill  for  the  complainant  was  entered. 

This  adjudication  places  the  case  before  us  squarely  within 
the  principles  established  in  Jersey  City  v.  Lemheck,  31  N.  J, 
Eg.  (Jf.  Stew.)  255,  which  held  that  the  act  of  1870  to  "quiet 
title"  was  not  meant  to  be  operative  when  a  party  in  possession 
of  lands  has  the  means  by  the  ordinary'  proceedings  at  law  of 
testing  the  adverse  claim  that  he  wished  to  have  settled. 

That  the  complainant's  mode  of  relief  was  by  certiorari  by 
which  he  can  get  adequate  relief  at  law,  and,  in  the  language  of 
the  coui't,  "if  the  party  in  possession  of  land  can  throw  a  hostile 
claim  into  a  court  of  law  and  tlms  get  rid  of  a  cloud  ov^hanging 
his  estate,  why  should  he  not  do  it?  and  what  reason  is  there  tjo 
say  that  this  act  was  designed  to  help  a  party  who  was  in  no 
strait  but  of  his  own  choosings." 

Under  the  principles  enunciated  by  this  decision  the  court  of 
equity  is  without  power  to  adjudicate  on  any  of  the  questions 
leading  up  to  the  delivery  of  the  deeds  which  are  now  com- 
plained of  by  the  complainant  as  being  clouds  upon  her  title, 
unless  it  be  that  the  court  of  equity  should  acquire  a  jurisdiction 
independent  of  these  considerations. 

In  this  case  the  application  of  this  principle  is  further  em- 
phasized by  the  provisions  of  the  act  under  which  the  proceed- 
ings resulting  in  these  deeds  were  had  was  made,  Comp,  Stat, 
p.  o21S  §  S12,  where  it  is  expressly  enacted  that 

"the  title  shall  not  fail  or  be  defeated  by  reason  of  any  irregularity  or 
formal  defect  in  the  procedure  taken  under  this  act  upon  which  the  sale 
shall  have  been  made  or  the  title  conveyed  as  aforesaid,  or  by  reason  of 
any  illegality  in  affixing  and  adjusting  taxes,  assessments  and  liens  to 
enforce  which  said  sales  was  made  or  in  any  proceeding  for  collecting 
the  same." 

In  view  of  the  fact  that  no  attack  has  been  made  upon  the 
deeds  as  such,  but  only  upon  the  facts  leading  up  to  the  making 
of  the  deeds,  I  fail  to  see  any  equitable  grounds  for  invoking  the 
aid  of  this  court.  In  other  words,  there  is  no  independent 
equitable  relief  sought  other  than  tlie  state  of  facts  already  ad- 
judicated upon  by  the  court  of  errors  and  appeals  in  which  they 
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decided  that  it  was  out  of  the  power  of  a  court  of  equity  to  give 
relief. 

If  the  proceedings  complained  of  had  been  decided  by  a  court 
of  law  to  be  void  and  irregular,  the  deeds  now  complained  of 
would  have  been  nullities,  and  I  think  a  court  of  equity  could 
then  have  given  relief  by  clearing  the  complainant's  title  of  deeds 
that  had  been  executed  and  recorded  under  such  illegal  proceed- 
ings, under  the  principle  laid  down  in  Bogert  v.  City  of  EUzcl- 
beth,  21  N.  J.  Eq,  ( 12  C.  E.  Or.)  569,  but  not  until  the  proceed- 
ings which  are  now  alleged  to  be  illegal  were  adjudged  to  be  so 
by  a  court  of  law. 

The  deeds  of  the  defendant  now  complained  of  must  be  con- 
sidered evidences  of  title  as  against  the  complainant  for  lack  of 
jurisdiction  in  this  court  to  adjudge  upon  the  legality  of  the 
proceedings  upon  which  they  are  found. 

In  view  of  these  considerations,  I  shall  advise  a  decree  dis- 
missing the  bill. 

Mr.  Wilbur  A.  Heisley,  for  the  appellant. 

Mr,  James  J,  Murphy,  for  the  respondents. 

Per  Curiam. 

The  decree  under  review  will  be  affirmed.  The  .case  is  con- 
trolled by  Walton  v.  American  Baptist  Publication  Society,  78 
N.  J.  Eq,  (8  Buck,)  263;  Walton  v.  Taylor,  78  N,  J,  Eq,  {S 
Buck,)  266,  and  our  earlier  decision  between  the  same  parties 
reported  in  79  N,  J,  Eq,  {9  Buck.)  (at  p,  64S), 

For  affirmance — The  Chief-Justice,  Garrison,  Tren-- 
CHARD,  Parker,  Bergen,  Yoorhees,  Minturn,  Kalisch,  Bo- 
gert, Vredenburgh,  Congdon,  AVhite,  Terhune,  Heppen- 
heimer — 14. 

For  reversal — None. 
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OsOAR  Keen,  trustee,  complainant, 

V, 

A.  GiFFORD  Plume  et  al.,  defendants. 

[Argued  November  26th,  1913.    Decided  March  16th,  1914.] 

On  four  appeals  from  a  decree  of  the  court  of  chancery  ad- 
vised by  Vice-Chancellor  Howell,  whose  opinion  is  reported 
ante  p.  526, 

Messrs.  McCartcr  &  English,  for  A.  Gifford  Plume,  appellant 
and  respondent. 

Messrs.  Guild  &  Martin,  for  John  I.  Plume,  appellant. 

Messrs.  Young  &  Bigelow,  for  Edward  C.  Plume  and  others, 
appellants. 

Messrs.  Pitney,  Hardin  d  Skinner,  for  the  complainant- 
respondent. 

Mr.  Ohauncey  G.  Parker,  for  Susan  W.  Heiser,  respondent. 

Mr.  Jay  Ten  Eyck,  administrator  ad  pros.,  pro  se  respondent. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  of  chancery  by  Vice- 
Chancellor  Howell.  In  this  opinion  the  learned  vice-chancellor 
rests  his  decree  in  part,  or  rather  in  the  alternative,  upon  the 
proposition  that  where  the  real  estate  of  a  testator  has  been  in 
fact  turned  into  personalty  under  a  power  of  sale  contained  in 
the  will,  the  result,  as  far  as  the  distribution  of  the  estate  is  con- 
cerned, may  be  the  same  as  if  the  will  contained  a  direction  to' 
convert.     We  do  not  find  it  necessary  to  consider  this  point, 
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being  satisfied  tliat  in  the  present  case  the  will  directs  a  conver- 
sion, and  in  this  connection  we  have  nothing  to  add  to  what  wae 
said  upon  this  point  by  Chancellor  Zabriskie  in  Wuris  v.  Page, 
19  N.  J,  Eq,  H  C.  E.  ^Gr.)  305,  375, 

Xo.  26— 

For  affirmance — Tut  Chief-Justice,  Parker,  Bergen, 
MixTURN,  Kalisch,  Bogert,  Vrkdenbcrgh,  Coxgdon,  White, 
Heppenheimkr — 10. 

For  reversal — Xone. 

No.  30— 

For    affirmance — The    Chief- Justice,    Parker,    Bergex, 

MiNTURN,  IVALISCH,  BOGERT,  VreDENBURGH,  CoNGDON,  WhITE, 

Heppeniieimer — 10. 
For  reversal — None. 

No.  33— 

For  affirmance — The  Chiei -Justice,  Parker,  Bergex, 
MixTURN,  Kalisch,  Bogert,  Vredexburgh,  Congdon,  White, 
Heppenheimer — 10. 

For  reversal — None. 

No.  70— 

For  affirmance — The  Chief- Justice,  Trexchard,  Parker, 
Bergex,  Mixturx,  Kalisch,  Bogert,  Vredexburgh,  Coxg- 
Dox,  White,  Heppexheimer — 11. 

For  reversal — None. 
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Margaret  M.  E.  Phelan  et  al.,  appellants,    * 
v, 
Sarah  M.  Phelan  et  al.,  respondents. 

[Argued  November  28th,  1913.     Decided  March  16th,  1914.] 

On  appeal  from  a  decree  of  the  prerogative  court  made  by  the 
ordinary,  whose  opinion  is  reported  ante  p,  316, 

Mr.   William  B.  Oourley  and  Mr.  Albert  Comstoch,  for  the 
appellants. 

Mr.  Peter  Baches,  for  the  respondents. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  the  ordinary. 

For  affirmance — Trenchard,  Bergen,  Minturn,  Kalisch, 
CoNGDON,  White,  Heppenheimer — 7. 

For  reversal — The  Chiff-Justtce,   Swayze_,  Parker,  Bo- 

OERT,  VrEDENBURGH — 5. 
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'   Francis  M.  Sutton,  petitioner  and  appellant, 

V. 

Louise  S.  Sutton,  defendant  and  respondent. 

[Argued  November  28th,  1913.     Decided  March  16th,  1914.] 

On  appeal  from  a  decree  in  chancery  advised  by  Mr.  Charles 
J.  Roe,  advisory  master,  who  filed  the  following  conclusions: 

The  petition  in  this  cauae  was  filed  on  December  17th,  1912. 
The  petitioner  seeks  a  divorce  from  his  wife,  the  defendant,  for 
desertion  since  the  month  of  August,  1908. 

This  desertion  is  based  solely  on  the  claim  that  the  defendant, 
although  performing  all  other  wifely  and  motherly  duties,  re- 
fused to  her  husband,  the  petitioner,  sexual  intercourse. 

The  parties  were  iiiarried  in  1892,  and  three  children,  the 
youngest  being  sixteen  years  of  age,  is  the  result  of  this  union. 
It  is  admitted  that  since  1898  the  permanent  residence  of  the 
parties  was  at  Allenhurst,  New  Jersey,  although  the  defendant 
says  that  since  January  1st,  1911,  she,  by  advice  of  counsel,  has 
claimed  Brooklyn  as  her  permanent  home — Brooklyn  being  the 
place  where  both  parties  have  lived  during  the  winter.  In  their 
testimony  both  parties  date  their  differences  from  the  time  of 
*  their  marriage,  but  I  fail  to  find  any  serious  trouble  between 
them  prior  to  1908.  There  had  been  disputes  between  them 
about  minor  matters  which  were  afterwards  continually  re- 
vived and  exaggerated  in  subsequent  communications  with  one 
another.  One  of  the  earliest  of  these  disputes  arose  over  the 
petitioner  objecting  to  having  his  wife's  motlier  live  with  him, 
but  this  was  early  settled,  the  husband  buying  a  residence  in 
Brooklyn  and  placing  the  title  to  the  same  in  his  wife's  name. 
This  property  was  subject  to  a  mortgage  of  $10,000.  It  is  ad- 
mitted that  there  was  an  agreement  between  the  parties  to  oc- 
cupy separate  sleeping  rooms — rooms  which  were  accessible  to 
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one  another  when   they  lived  at   tiieir  Brooklyn  home.     The 
summers  were  passed  at  Allenhurst. 

In  the  year  1908,  the  defendant,  Avife,  had  discovered  that  her 
husband,  the  petitioner,  had  been  guilty  of  infidelity,  and  she 
says  that  he  confessed  his  crime  to  Jier.  He  does  not  deny  tliis. 
At  all  events,  as  a  result  of  this  discovery,  it  is  evident  that  the 
petitioner  exerted  himself  to  placate  hi?  wife.  He  gave  to  his 
wife  at  this  time  $10,000,  which  was  the  amount  of  the  mort- 
gage on  the  Brooklyn  residence,  and  there  was  a  reconciliation 
between  the  parties.  At  all  events  the  parties  resumed  for  a 
short  time  marital  relations.  Shortly  afterwards  their  relations 
became  more  hostile  than  ever.  The  cause  of  this  is  not  evident. 
It  may  have  been  due  to  the  suspicions  of  the  defendant  arising 
out  of  the  old  fault  of  her  husband.  She  says  it  was  because  he 
humiliated  her  by  publicly  boasting  of  her  having  by  sexual  in- 
tercourse condoned  his  offence.  At  all  events  their  cohabitation 
ceased  and  their  relations  became  estranged.  In  the  winter  of 
1908  and  1909  a  mutual  friend  attempted  to  reconcile  them,  and 
this  was  accomplished  in  February,  1909,  when  the  petitioner 
and  defendant  met  and  agreed  on  a  reconciliation.  Almost  im- 
mediately after  this  was  broken  because  the  defendant  wanted 
the  petitioner  to  wait  for  a  period  before  they  should  have  sexual 
intercourse.  This  demand  angered  the  petitioner  and  he  at  once 
broke  off  any  further  attempt  to  reconcile  with  his  wife.  In  this 
affair  I  cannot  but  think  that  the  petitioner  was  entirely  blam- 
able.  His  attitude  appears  to  have  been  that  all  he  cared  for  at 
that  time  was  sexual  intercourse  with  his  wife — sexual  inter- 
course following  a  reconciliation  after  a  season  of  bitter  quarrels 
and  bickerings,  without  any  effort  on  his  part  to  regain  the  affec- 
tion of  his  wife,  but  for  the  simple  purpose  of  using  her  to 
gratify  his  sexual  indulgence.  After  this  period  I  am  entirely 
satisfied,  by  the  evidence,  that  the  petitioner's  conduct  towards 
his  wife,  living  together  in  the  same  house  a  great  part  of  the 
time,  was  of  such  an  ugly  and  disagreeable  character  that  it 
seemed  designed  for  the  purpose  of  making  the  situation  of  the 
wife  unendurable.  While  tlie  defendant  was  performing  all  the 
household  duties  of  their  home  and  taking  care  of  petitioner  and 
their  children,  he  would  rarely  speak  to  hi?  wife,  when  in  her 
presence  sit  and  glare  at  her,  accuse  her  of  running  after  men. 


Digitized  by  VjOOQIC 


GoO     COUKT  OF  ERRORS  AND  APPEALS. 


Sutton  V.  Sntton.  82  Eq. 


and  deliberately,  both  in  his  actions  and  liis  conduct,  doing  all 
he  could  to  estrange  his  wife.  In  June,  1909,  in  the  presence 
of  a  witness,  the  petitioner  came  to  his  house  in  Brooklyn  and 
packed  his  tnink,  and  after  showing  violence  to  his  wife 
Jeft  the  house  and  went,  as  his  wife  learned  afterwards,  to 
his  home  at  Allenhurst  without  inviting  her  to  accompany  him. 
After  he  had  gone  lo  Allenhurst  rhe  wife  received  a  letter  from 
the  holder  of  the  mortgage  saying  that  the  interest  was  unpaid 
upon  the  mortgage  on  the  Brooklyn  residence.  The  petitioner 
had  theretofore  paid  the  interest  upon  that  mortgage  and  the 
assessments  upon  the  property.  The  wife  at  this  period  con- 
sulted a  lawyer  in  Brooklyn,  and  on  July  14th  of  the  same  year 
she  wrote  her  husband  a  letter  referring  to  that  subject,  and  to 
the  effect  that  she  had  consulted  tliis  lawyer.  The  petitioner 
says  that  the  reason  that  he  did  not  pay  interest  was  that  Ixe 
wanted  his  wife  to  convey  tlie  property  back  to  him.  The  peti- 
tioner produces  a  letter  written  by  his  wife  on  July  14th,  1909, 
which  seems  to  have  been  an  answei  written  to  some  letter  that 
the  husband  had  written  to  his  wife  on  July  9th,  which  is  not 
produced  in  evidence,  but  which  evidently  had  reference  to  the 
payment  of  the  interest  upon  the  mortgage.  In  this  letter  the 
wife  speaks  about  the  petitioner  being  ungenerous  in  leaving  her 
in  the  difficulties  in  which  she  is  in,  and  refers  to  her  lawyer 
whom  siie  says  she  had  consulted.  We  have  no  reply  to  this 
letter,  but  we  have  a  letter  written  by  the  defendant  bearing  date 
July  37th  of  the  same  year,  and  indicating  that  it  is  an  answer 
to  certain  questions  that  lier  husband  has  proposed. 

In  tiie  letter  she  speaks  of  her  desire  for  a  reckon  cilia  tion,  and 
says  that  he  will  not  make  one  step  towards  it,  and  refers  to  a 
suggestion  that  he  makes  with  regard  to  their  having  sexual 
intercourse,  and  states  to  him  that  while  her  confidence  in  him 
is  gone  it  would  take  time  and  patience  to  restore  her  feeling  of 
affection,  but  that  it  could  be  accomplished  again  if  he  would  do 
his  duty,  and  she  censures  his  arbitrary  methods  with  his  family 
and  tells  him  why  it  is  necessary  for  her  to  consult  a  la^xyer,  and 
expressly  states  that  she  will  come  to  him  at  Allenhurst.  On 
September  2d,  of  the  same  year,  the  petitioner  writes  to  the  de- 
fendant a  letter  in  which  he  indicates  that  he  is  pleased  at  her 
willingness  for  a  reconciliation.     Suhpec|uent  to  this  a  corre- 
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ppondence  takes  place  between  the  lawyers  of  the  petitioner  in 
Brooklyn,  in  which  the  differences  between  the  parties  are  dis- 
cussed, and  which  seems  to  have  broken  off  any  attempt  on  the 
part  of  the  petitioner  to  effect  a  reconciliation  witli  his  wife. 
He  returned  to  the  Jiome  of  his  wife  in  BrookhTi  and  continued 
to  live  in  the  same  house  with  her.  During  this  period  the  de- 
fendant and  petitioner  seem  to  have  lived  together;  but  there 
is  very  little  evidence  of  the  manner  in  whicli  they  lived  during 
this  year,  but  it  evidently  was,  as  I  take  it,  of  the  same  char- 
acter in  which  they  had  lived  during  the  preceding  years.  One 
of  the  witnesses  says  that  in  1910  the  petitioner  talked  about  his 
wife  being  intimate  with  her  brother-in-law,  and  that  his  treat- 
ment of  her  was  of  a  very  unkind  character.  In  the  spring  of 
1911,  the  husband  went  away  on  a  imsiness  trip  to  South  Africa, 
and  while  he  was  gone,  or  just  before  he  went,  his  wife  iiled  a 
complaint  against  him  in  Xew  York  for  divorce  on  the  ground 
of  adultery,  alleging  the  adultery  to  have  occurred  in  1907.  To 
this  complaint  he  filed  an  answer  alleging  that  his  wife,  between 
tlie  1st  of  July,  1907,  and  the  1st  of  November,  1908,  had  con- 
doned the  offence.  In  that  suit,  which  is  in  evidence,  he  filed  an 
affidavit  which  was  taken  on  February  12th,  1912,  in  which  the 
petitioner  swears  that  since  1907  he  had  lived  in  the  same  house 
with  his  wife,  except  when  absent  on  business  trips,  or  at  his 
country  residence  in  AUenhurst,  and  during  said  time  co- 
habitated  with  his  wife,  and  during  all  of  said  time,  except 
during  his  absence,  to  January-  12th,  1912,'  he  had  lived  in  the 
same  house  with  his  wife  and  children,  or  some  of  the  children, 
eating  at  the  table  with  them  and  occupying  a  bedroom  with 
access  open  between  his  room  and  that  of  his  wife,  except  during 
a  few  nights,  not  over  a  week  altogether,  when  the  door  was 
locked  between  her  bedroom  and  his.  In  December  of  1911, 
the  defendant  wrote  letters  to  her  husband  asking  him  not  to 
come  to  the  Bainbridge  street  house,  Brookl}Ti,  and  in  fact 
locked  the  door  upon  the. petitioner.  This  she  explains  was  done 
under  the  advice  of  her  counsel  and  because  she  had  her  suit  for 
divorce  for  adultery  pending  in  New  York.  This  suit  was  dis- 
continued by  mutual  consent  in  May,  1912.  After  this  time, 
and  up  until  the  time  of  the  bringing  of  this  suit,  a  number  of 
letters  passed  between  the  petitioner  and  defendant.     The  bur- 


Digitized  by  VjOOQIC 


652     COURT  OF  ERRORS  AND  APPEALS. 


Sutton  V,  Sutton.  82  Eq. 


den  of  these  letters  on  the  part  of  the  defendant  was  a  request 
for  her  husband  to  return  to  her,  and  his  answers  to  these  were 
evasive,  filled  with  recriminations,  and  he  finally  expressed  a 
desire  that  she  should  leave  the  house.  In  fact  they  were  not 
fair  and  frank  answers  to  her  efforts  to  conciliate  their  differ- 
ences. On  November  12th,  prior  to  the  bringing  of  this  suit 
by  the  petitioner,  the  defendant  hid  brought  a  suit  for  separa- 
tion in  the  State  of  New  York. 

I  do  not  think  that  for  the  purpose  of  deciding  this  ease  that 
it  is  necessary  for  me  to  consider  the  effect  of  this  suit  brought 
by  the  wife  against  her  husband  in  the  State  of  New  York — 
whether  it  is  a  bona  fide  suit  or  otherwise :  but  all  that  I  have 
to  deal  with  is  the  evidence  which  is  laid  before  me  in  the  present 
cause. 

From  this  evidence  so  recited  I  do  not  think  that  I  am  obliged 
to  decide  this  case  on  the  conflicting  doctrine  of  whether  the 
withdrawal  of  one  of  the  pcirties  from  sexual  intercourse  is  of 
itself  alone  a  cause  for  desertion.  I  do  not  consider  that  the 
facts  in  this  case  make  it  necessary  to  apply  that  principle. 

It  is  clear  to  me  from  the  evidence  in  this  case  that  the  peti- 
tioner has  failed  in  liis  duty  as  a  husband  to  the  defendant. 
He  expressly  says  that  since  July,  1909,  he  has  not  asked  his 
wife  to  have  sexual  intercourse  with  him,  for  the  reason  that  he 
believed  such  request  would  be  unavailing.  The  defendant,  on 
her  side,  says  that  if  he  had  requested  her  to  have  sexual  inter- 
course, that  at  certain  times  and  on  certain  occasions,  she  would 
have  been  willing. 

Admitting  that  the  withdrawal  of  one  of  the  parties  from 
sexual  intercourse  is  in  itself  a  complete  desertion  under  our 
statutes,  the  obligations  and  duties  imposed  on  the  other  party 
still  remain.  The  petitioner  cannot  demand  relief  on  account 
of  a  grievance  which  he  has  helped  to  make. 

This  is  quite  a.  different  principle  from  that  embraced  in 
Moores  v.  Moores,  16  N.  /.  Eq.  (1  C.  E.  Or.)  215,  which  held 
that  conduct  which  would  justify  desertion  must  be  such  as 
would  constitute  a  ground  for  divorce.  It  comes  more  properly 
under  the  principle  of  connivance  wliich  applies  to  all  suits  for 
divorce  on  whatever  ground  instituted. 
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2  Bish.  Ma/r.  £  D.,  or  under  the  principle  laid  down  in  Mc^ 
Gem  V.  McGean,  63  N.  ,7.  Eq.  (IS  Dick.)  285,  and  Hooper  v. 
Hooper,  34  N.  J.  Eq,  (7  Siew.)  US,  and  that  is  tiiat  a  Bnit  for 
the  cause  of  adultery  can  only  be  sustained  where  the  desertion 
is  without  the  petitioner's  fauJt  or  consent. 

If  the  defendant  refused,  in  August,  1908,  to  have  sexual  in- 
tercourse with  her  husband,  althougli  at  the  time  they  were 
living  together  and  sleeping  in  accessible  rooms,  and  by  that  re- 
fusal we  assume  desertion  began,  certain  duties  then  devolved 
upon  the  husband  to  end  such  assumed  desertion.  Unless  there 
is  evidence  of  a  settled  dcteniiination  on  the  part  of  the  wife  to 
desert,  where  the  husband  has  not  contributed  to  the  desertion, 
as  laid  down  in  Hall  v.  Hall,  65  N.  J.  Eq.  {fiO  Hick.)  709 y  the 
duties  involving  on  the  husband  are  the  necessary  advances  to 
bring  an  end  to  the  separation. 

As  classified  in  Bid.  Div.  8Jf,  85,  these  advances  must  be  sin- 
cere, just,  and  in  fact  be  real  advances  to  end  the  desertion. 

It  would  be  a  hard  rule  to  establish  that  if  the  wife  has  refused 
sexual  intercourse  t^)  her  husband  on  one  or  more  occasions  that 
the  husband  can  thereafter  treat  her  with  repulsion  and  act 
towards  her  with  scorn  and  indignity,  and  do  everything  he 
can  to  estrange  his  wife's  affection  for  him  and  to  estrange  him- 
self from  her,  and  then  say  that  it  is  useless  for  him  to  approach 
her  again  because  her  affection  towards  him  being  completely 
gone  would  make  it  unavailing.  Certainly,  it  should  be  unavail- 
ing with  a  virtuous  woman,  and  the  petitioner  knew  it  would  be ; 
but  here  again  he  made  it  so.  His  approaches  were  not  just  or 
sincere. 

In  January,  1912,  the  defendant  did  drive  the  petitioner  from 
their  home  in  Brooklyn,  by  the  advice  of  counsel,  she  says,  that 
it  was  not  proper  for  them  to  live  together  during  the  pendency 
of  a  suit  for  adultery ;  but  after  this  suit  was  settled  in  the  May 
following  she,  by  letters  and  communications,  again  and  again 
solicited  his  return  and  Avas  as  constantly  repulsed  by  the  pe- 
titioner. 

So,  that  I  am  satisfied  that  since  May,  1912,  and  up  until  the. 
commencement  of  this  suit,  the  petitioner  himself  was  in  fact 
the  deserting  party. 
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Under  all  of  the  circumstances  of  this  case,  and  in  view  of  the 
fact  that  the  parties  arc  both  past  middle  age,  and  in  view  of  the 
fact  that  they  have  children  depending  upon  them,  in  view  of 
the  fact  that  since  May,  1912,  the  petitioner  himself  has  actu- 
ally deserted  the  defendant  and  refused  to  return  to  her,  I  must 
find  that  the  petitioner  has  not  sustained  his  allegation  that  the 
defendant,  his  wife,  has  willfully,  obstinately  and  continuedly 
deserted  him  up  until  the  time  of  the  filing  of  his  petition,  and 
will  therefore  advise  a  decree  dismissing  the  petition,  with  costs. 

Mr.  Gilbert  Collins  (Messrs.  Hartshorne,  Imley  d'  Leake  on 
the  brief),  for  the  appellant. 

Mr.  Albert  I.  Drayton  (with  whom  was  Mr.  Oliver  P.  Car- 
penter, of  the  New  York  bar),  for  the  respondent. 

Per  Curiam. 

The  decree  of  the  court  of  chancery  will  be  affirmed,  for  the 
reasons  given  by  the  learned  advisory  master. 

There  has  been  some  criticism  in  the  argument  and  brief,  of 
certain  details  of  his  findings  of  fact  as  unsupported  by  the  evi- 
dence. We  have  examined  the  evidence  in  the  case  and  find  no 
errors  of  fact  in  the  conclusions  of  the  master  that  operate  in 
any  way  to  impair  the  correctness  of  the  result  reached  by  him, 
or  that  call  for  any  special  comment  on  our  part. 

The  award  of  a  counsel  fee  beloAv  is  likewise  affirmed. 

For  affirmance — ^The  Chief-Justice,  Swayze,  Trenchard, 
Parker,  Bergen.  Mixturx,  Kalisch,  Bogert,  Vredenburgh, 
CoxGDox,  White,  Heppexheimer — 12. 

For  reversal — None. 
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Adam  Campbell  et  al.,  executors,  respondents, 

V. 

Margaret  McC.  Magie  et  al.,  appellants. 

[Argued  December  3d.  1913.     Decided  March  16th,  1914.] 

On  appeal  from  a  decree  of  .the  court  of  chancery  advised  bv 
Mr.  Edward  M.  Colie,  advisory  master,  who  rendered  the  fol- 
lowing opinion : 

This  bill  is  filed  to  quiet  the  title  of  the  complainants  to  prop- 
erty which  they  purchased  pursuant  to  the  eleventh  section  of 
the  will  of  Alexander  Maitland,  as  against  the  claim  of  the 
devisee  under  the  will  of  Mary  J.  Maitland,  the  wife  of  said 
Alexander  Maitland. 

The  tenth  and  eleventh  sections  of  the  will  of  Alexander 
Maitland  are  the  provisions  of  the  will  particularly  important. 
They  are  as  follows : 

''Tenth.  I  give  and  grant  unto  my  said  executors  and  trustees,  and  the 
survivor  of  them  or  the  one  who  shall  qualify,  full  power  and  authority 
to  sell  any  and  all  real  estate  of  which  I  may  die  seized,  wherever  the 
same  may  be  situated,  at  public  or  private  sale,  and  at  such  times  and 
upon  such  terms  as  they  may  deem  for  the  best  interests  of  my  estate, 
and  to  make,  execute  and  deliver  all  necessary  and  proper  deeds  of  con- 
veyance thereof;  provided,  however,  that  any  property  acquired  by  me 
for  a  city  or  country  residence  shall  not  be  sold  without  the  consent 
of  my  said  wife  first  had  and  obtained,  and  to  be  evidenced  by  her  uniting 
in  the  deed  of  conveyance  thereof. 

''Eleventh,  Should  my  residence  in  either  the  city  or  country  be  sold 
as  above  provided,  or  should  I  not  own  such  residence  at  the  time  of  my 
death,  my  executors  and  trustees  are  hereby  expressly  authorized  and 
empowered,  in  their  discretion,  upon  the  request  of  my  said  wife,  to  pur- 
chase such  a  residence  for  her  out  of  the  residue  of  my  estate,  and  I 
direct  my  said  executors  and  trustees  to  pay  out  of  the  income  of  my 
estate  all  taxes,  assessments,  water  rents,  and  all  charges  and  expenses 
for  insurance  and  ordinary  repairs,  that  may  be  laid,  imposed  or  become 
necessary  upon  any  property  used  by  my  said  wife  as  a  residence.'' 
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The  defendant  invokes  the  rule  that  the  language  of  a  will 
devising  land  to  a  wife  is  to  be  construed  liberally. 

The  argument  for  the  defendant  is  based  upon  the  following 
propositions : 

First,  That  the  power  of  sale  given  in  the  tenth  section  of  the 
will  is  limited  to  the  property  of  which  the  testator  died  seized, 
and  that  therefore  there  is  no  power  in  the  executors  to  make  a 
sale  of  the  property  in  question,  and  that  this  indicates  the  in- 
tent of  the  testator  to  give  his  wife  the  fee  in  this  property. 

This  seems  to  beg  the  questifm,  for,  if  the  purchase  of  a  home 
for  Mrs.  Maitland  was  a  mere  conversion  of  a  part  of  the  resi- 
due, there  would  arise  an  implied  power  to  reconvert.  It  also 
ignores  the  fact  that,  under  the  provisions  for  the  ultimate  dis- 
position of  Mr.  Maitland's  estate,  the  will  requires  the  conver- 
sion of  the  residuary  estate  into  money,  and  its  investment  and 
distribution  as  mOney,  in  which  event,  under  well-settled  rules, 
there  would  necessarily  be  an  implied  power  of  sale. 

Second.  That,  coupled  with  tlie  power  of  sale  given  the  execu- 
tors in  relation  to  the  property  of  which  Mr.  Maitland  died 
seized,  there  is  a  proviso  tliat  any  residence  of  which  he  died 
seized  shall  not  be  sold  without  the  consent  of  his  wife,  and  that, 
when  he  authorized  them  to  purcliase  the  residence  in  question, 
without  giving  them  a  power  of  sale  subject  to  a  like  provision 
as  to  her  consent,  he  indicated  that  he  intended  her  to  have  the 
fee  of  the  property  so  purchased. 

If  we  are  right  in  concluding  that  the  executors  had  an  im- 
plied power  of  sale,  this  argument  loses  its  force. 

Third.  That  the  language  employed  authorized  the  executors 
to  purchase  the  residence  "for  her,"  and  it  is  not  by  express 
terms  declared  to  be  "for  her  use." 

This  language  seems  to  ignore  the  force  of  the  word  "such,^' 
referring  back  to  the  residence,  to  which  reference  is  made  in 
section  10,  in  which  Mrs.  Maitland  clearly  had  only  a  life 
estate. 

Fourth.  That  the  language  used  in  section  11  is  "to  purchase 
such  a  residence  for  her  out  of  the  residue  of  my  estate,''  so 
taking  the  residence  "out  of  the  residue"  of  his  estate,  and  de- 
pleting tlie  residue  to  the  extent  of  the  purchase  price. 
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The  words  "out  of  the  residue^'  do  not  necessarily,  and,  under 
the  provisions  of  this  will,  do  not  properly,  imply  anything  more 
than  the  source  from  whence  the  consideration  money  is  to  be 
paid. 

Fifth.  That  the  testator  provides  that  as  to  the  residence  pur- 
chased under  the  provisions  of  the  eleventh  section,  his  executors 
and  trustees  "shall  pay  out  of  the  income  of  my  estate  all  taxes, 
assessments,  water  rents  dnd  all  charges  and  expenses  for  insur- 
ance and  ordinary  repairs  that  may  be  laid,  imposed  or  become 
necessary  upon  any  property  used  by  my  said  wife  as  a  resi- 
dence," and  that  such  express  provision  was  necessary  only  on 
the  supposition  that  Mrs.  Maitland  was  the  owner  in  fee  of  the 
property  so  purchased,  ina^^much  as  the  testator  had,  by  the 
seventh  section  of  his  will,  empowered  the  executors  and  trustees 
to  take  care  of  such  charges  out  of  the  income  of  his  estate  by 
virtue  of  the  direction  therein  that  his  wife  was  to  receive  the 
net  rents,  if'Sues  and  profits. 

Emphasis  is  laid  upon  the  fact  tliat  this  provision  calls  for 
the  payment  of  insurance,  which  is  not  the  ordinary  duty  of  a 
life  tenant,  and  the  payment  of  assessments,  which  may  be  only 
pai-tially  the  duty  of  a  life  tenant,  and  that  these  provisions  are 
especially  applicable  in  relation  to  the  ownership  of  the  fee. 

It  is  to  be  noted  that  the  charges  to  be  paid  are  to  be  paid  out 
of  the  funds  given  to  Mrs.  Maitland  by  the  will — "out  of  the 
income"  of  the  estate,  and  that  we  are  dealing  with  an  express 
provision  of  the  will,  coupled  with  a  gift  made  and  not  with  an 
ordinary  situation.  The  one  who  takes  the  gift  takes  it  subject 
to  the  conditions.  The  use  of  these  words  is  entirely  in  harmony 
with  a  purpose  on  the  part  of  Mr.  Maitland  to  relieve  his  wife 
of  the  burden  of  those  details,  and  naturally  seems  to  indicate  a 
purpose  that  the  property  purchapcd  shall  be  properly  kept  up 
and  kept  free  of  encumbrances,  and  properly  protected  as  to 
insurance. 

Further,  the  words  used  seem  to  imply  that  extraordinary  re- 
pairs are  to  be  paid  out  of  tlie  corpiis  of  the  estate,  which  would 
indicate  that  the  property  on  wliich  such  expenditures  of  the 
corpus  might  be  made  was  a  part  of  the  corpus. 

The  argument  seems  to  lose  its  force,  when  consideration  is 

42 


Digitized  by  VjOOQIC 


658     COURT  OF  ERRORS  AND  APPEALS. 


Campbell  v.  Magie.  82  Eg. 


given  to  the  use  of  the  words  "a«y  property  used  by  my  wife  as 
a  residence."  This  seems  to  clearly  indicate  that  the  provision 
would  apply  as  well  to  a  residence  of  which  Mr.  Maitland  died 
seized  as  to  one  acquired  under  the  authority  of  the  eleventh 
section  of  his  will. 

All  these  arguments  seem  to  me  to  be  persuasive,  but  not  con- 
clusive, in  view  of  the  other  provisions  of  the  will. 

A  reading  of  the  entire  will  indicates  that  the  residence  to  be 
purchased  under  the  eleventh  section  is  substitutionary  for  anv 
residence  which  Mr.  Maitland  may  have  owned  in  his  lifetime, 
and  which  was  sold  eithei*  by  him  in  his  lifetime  or  subse- 
quently by  his  executors  under  the  power  of  sale.  If  that  is  so, 
then  the  conclusion  must  be  that  Mrs.  Maitland  has  the  same 
interest  in  the  substituted  residence  that  she  would  have  had  in 
the  original  residence,  and  no.  more.  She  admittedly  would  have 
only  a  life  estate  in  any  residence  of  which  Mr.  Maitland  died 
seized. 

An  examination  of  the  will  shows  that  the  donative  provisions 
end  with  the  seventh  section,  and  that  the  remaining  sections  are 
directory  and  empowering  sections,  and  the  provisions  on  which 
the  defendants  rely  are  those  found  in  this  latter  portion  of  the 
will. 

It  is  not  claimed  that  there  is  any  express  gift  of  the  premises 
in  question  in  explicit  lan^iage  to  Mrs.  Maitland.  Substanti- 
ally, the  argument  is  that  there  is  necessarily  an  implied  gift. 

The  question  is  settled  if  there  is  an  express  gift  of  the  entire 
residue  to  someone  other  than  Mrs.  Maitland  at  her  death.  The 
will  makes  such  express  gift  in  section  7.  All  the  rest,  residue 
and  remainder  of  the  estate  is  there  given  to  Mrs.  Maitland  for 
life,  with  power  of  testamentary  disposition  of  $100,000.  In 
default  thereof,  a  gift  of  that  $100,000  is  made  to  the  heir?-at- 
law  of  Mrs.  Maitland.  The  will  then  makes  a  gift  in  the  follow- 
ing language:  "And  upon  her  death,  T  give,  devise  and  be- 
queath the  balance  of  said  rest,  residue  and  remainder  of  my 
estate  as  follows:"  There  are  then  given,  by  paragraphs  (a) 
and  (&)  of  that  section,  directions  as  to  specific  trusts  to  l)e  <et 
up  and  legacie-?  to  be  paid  out  of  the  ^'balance  of  said  rest,  resi- 
due and  remainder." 
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Paragraph  (c)  provides:  "And  the  remainder,  and  said  rest,' 
residue  and  remainder  of  my  estate"  shall  be  held  in  trust.  It 
is  subsequently  fully  and  finally  disposed  of.  The  provisions  of 
section  7  make  an  explicit  gift  of  the  entire  residue  in  which 
Mrs.  Maitland  has  the  life  estate,  with  the  exception  only  of  the 
$100,000,  of  which  she  has  the  testamentary  disposition,  as 
stated. 

With  this  explicit  gift  in  the  will  there  can  arise  no  implied 
gift.  I,  therefore,  conclude  that  Mrs.  Maitland  had  only  a  life 
estate  in  the  premises  in  question,  and  that  complainants  are 
entitled  to  a  decree  as  prayed. 

Mr.  Jerome  D.  Gedney,  for  the  complainants-appellees. 

Messrs.  McCarter  &  English,  for  the  defendants-appellants. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Advisory  Master 
Colie. 

For  affirmance — The  Chief-Justick,  Swayze,  Trenohard, 
Parker,  Bergen,  Minturn,  Kalisch,  Bogert,  Vredenburgh, 
CoNGDON,  White — 11. 

For  reversal — Xone. 
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Frederick  A.  Coopkr,  appellant, 

v. 

Charlotte  S.  Cooper,  respondent. 

[Submitted  December  6th,  1913.     Decided  March  16th,  1914.] 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Backes,  whose  opinion  is  reported  ante  p.  581, 

Mr.  Traverse  A,  Spraggins,  for  the  appellant. 

Mr.  Wilfred  B.  Wolcott,  for  the  appellee-respondent. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chancellor 
Backes. 

For  affirmance — The  Chief- Justice,  Swayze,  Trench  ahd, 
Parker,  Bergen,  Minturn,  Ka^lisch,  Bogert,  Vredenburgh, 
CoNGDOx,  White,  Heppenheimer — 12. 

For  reversal — None. 
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David  Potter^  trustee.  &c.,  appellant, 

V, 

Mary  Alice  N"ixon^  administratrix,  et  al.,  respondents. 

[Submitted  December  6th,  1913.     Decided  March  16th,  1914.] 

On  appeal  from  a  decree  of  the  court  of  chancery  advised  by 
Vice-Chancellor  Learning,  whose  opinion  is  reported  in  81  N,  J. 
Eq.  {11  Buck,)  338, 

Messrs.  Hampton  &  Fithian,  for  the  appellant. 

Mr,  Walter  H.  Bacon,  for  Mary  Alice  Nixon,  administratrix, 
respondent. 

Mr,  John  B.  R,  Nixon.,  for  Mary  Nixon  Everett,  executrix, 
&c.,  respondent. 

Per  Curiam. 

The  decree  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Vice-Chanoellor 
Learning. 

For  affirmance — The  Chief-Justice,  Swayze,  Trenchard, 
Parker,  Bergen,  Minturn,  Kalisch,  Bogert,  Yredeitburgh, 
CoNGDON,  White,  Heppenhbimer — 12. 

For  reversal — None. 
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Public  Service  Corporation  of  Xew  Jersey  et  al., 
appellants, 

v. 

Town  of  Westfield,  respondent. 

[Submitted  December  6tb,  1913.     Decided  January  29tb,  1914.] 

On  appeal  from  a  decree  of  the  court  of  chancery  adviped  by 
Vice-Chancellor  EmA-y,  whose  opinion  is  reported  in  80  N.  J. 
Eg.  {10  Buck,)  29i*,  and  ante  p,  4S, 

Mr.  Frank  Bergen,  for  the  appellants. 

Mr.  Paul  Q,  Oliver,  for  the  respondent. 

Per  Curiam. 

The  order  appealed  from  will  be  affirmed,  for  the  reasons 
stated  in  the  opinion  filed  in  the  court  below  by  Viee-Chancellor 
Emery. 

For  affirmance — ^Tiie  Chief- Justice,  Garrison,  Swayzk, 
Parker,  Bergen,  Minturn,  Kalisch,  Bogert,  Vredenburoh, 
CoNGDON,  White,  Heppenheimer — 12. 

For  reversal — None. 
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ACCOUNTING— In  the  month  of  April,  1900,  defendant  H.  was 
owner  of  one  hundred  shares  of  stock  of  complainant  banking 
company,  and  defendant  D.  was  owner  of  property  covered  by 
the  mortgage  hereinafter  mentioned,  and  by  an  agreement  be- 
tween the  parties  then  made,  H.  in  form  sold  to  D.  said  shares, 
and  received  from  D.  two  promissory  notes  for  $12,000  each 
with  the  understanding  that,  as  collateral  security  for  the  pay- 
ment of  the  indebtedness  evidenced  by  said  notes,  D.  would, 
amongst  other  things,  mortgage  said  property  to  H.,  and  sub- 
sequently, and  in  the  month  of  July,  1900,  by  an  agreement 
between  D.  and  II.  a  note  for  $24,000  made  by  defendant  S.  to 
H.  was  given  to  him  in  place  of  said  two  $12,000  notes,  and 
subsequently,  and  in  pursuance  of  the  original  agreement  be- 
tween D.  and  H.,  D.  and  wife  made  to  H.  a  mortgage  dated  Sep- 
tember Ist.  1900,  securing  the  payment  of  a  bond  of  like  date  for 
$12,000  payable  on  demand,  the  obligee  and  mortgagee  being  H. 
The  note  of  S.  was  used  by  H.  at  the  complainant  bank  for 
H.'s  benefit  and  during  the  time  this  original  indebtedness  ex- 
isted, and  so  long  as  it  was  continued,  by  successive  renewals 
of  notes  subsequently  given  the  bank,  was  entitled  to  recover 
on  said  mortgage  as  collateral  security  the  whole,  or  such  part 
thereof,  as  still  remained  unpaid  to  it,  of  the  original  indebted- 
ness. Subsequently,  and  beginning  in  the  month  of  August, 
1901,  D.  availed  himself  of  said  stock  and  used  the  same  as 
collateral  security  for  moneys  advanced  to  him  by  various 
banking  institutions,  anid  H.  subsequently  paid  off  said  notes 
thus  made  by  D.  to  the  banking  institutions  where  said  stock 
was  collateral,  and  regained  possession  of  said  collateral,  and 
H.  subsequently,  and  in  the  year  1905  by  arrangement  between 
himself  and  complainant  bank  secured  the  return  to  himself  of 
the  S.  notes  to  which  said  mortgage  was  collateral,  and  there- 
after repledged  the  same  to  the  said  bank  for  whom  the  com- 
plainant is  trustee  in  this  behalf,  and  said  bank  is  entitled  to 
recover  in  the  person  of  the  trustee,  upon  said  mortgage  what- 
ever sum  of  money,  if  any,  there  may  be  found  due  from  D.  to 
H..  or  now  due  to  said  bank  on  account  of  moneys  received 
by  D.  upon  promissory  notes  made  by  him  and  discounted  by 
banking  institutions  with  said  stock  as  collateral  and  which 
note  or  notes  have  not  been  paid  off  by  H.  with  his  own  funds 
with  the  purpose  of  regaining  possession  of  the  stock,  and  for 
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which  sums  so  found  to  be  due  H.,  the  said  H.  has  not  been 
repaid  by  D.  The  transaction  between  H.  and  D.  in  April, 
1900,  was  not  a  sale  of  the  stock  then  owned  by  H.  to  D., 
but  was  a  mutual  exchange  of  securities  for  the  purpose  of 
enabling  each  to  borrow  upon  the  securities  of  the  other,  thus 
transferring  from  one  to  the  other,  and  results  in  finding  in- 
debtedness from  one  to. the  other  to  such  an  extent  only  as  either 
of  the  parties  availed  himself  of  the  securities  of  the  other,  to 
borrow  money  upon,  without  repaying  the  same  or  restoring 
the  securities  unencumbered.  The  question  whether  anything  is 
due  upon  this  mortgage  and  collectible  by  the  complainant  de- 
pends upon  whether  or  not  an  accounting  shall  disclose  any 
sum  realized  by  D.  by  the  use  of  H.*s  stock,  which  sum  was 
not  repaid  by  D.  to  H.,  and  which  sum  H.  had  to  pay  to  the 
person  from  whom  D.  borrowed,  so  as  to  regain  his  (H.'s) 
stock.  In  a  suit  by  H.  as  trustee,  and  the  said  bank  for  which 
he  is  alleged  to  be  trustee,  agaii^t  D.  and  wife,  S.  and  H., 
to  foreclose  said  mortgage,  the  complainant  is  entitled  to  have 
the  benefit  of  the  mortgage  in  suit  to  the  extent,  if  any,  that 
it  may  be  found,  upon  an  accounting,  that  D.  owed  to  H. 
money  realized  by  him  upon  the  stock  of  the  complainant  bank 
owned  by  the  said  H..  and  transferred  and  loaned  by  him  to  the 
said  D.,  and  that  for  the  purpose  of  ascertaining  the  facts  with 
respect  thereto  this  matter  should  be  referred  to  one  of  the 
masters  of  this  court  to  take  the  said  account  and  report  the 

same.     Hudspeth  v.  Denton 281 

See  Costs,  Fraudulent  Conveyances. 

ADVERSE  POSSESSION— 1.  A  trustee  may  not  assert  a  legal  title 
by  adverse  possession  against  the  cestui  que  trusty  the  trustee's 
title  being  that  of  the  cestui  que  trust.     Hopping  v.  Gray...  .  502 

2. Where  devisees  held  property  as  tenants  in  common,  one 

of  them  could  not  claim  adversely  against  one  who  claimed  an 
interest  in  the  share  of  one  of  such  cotenants  purchased  at  an 
execution  sale,  under  the  rule  that  one  cotenant.  in  the  absence 
of  ouster,  cannot  assert  title  by  adverse  possession  against 
another.    Id 502 

ALIMONY— fifcc  Divorce. 

ANTENUPTIAL  AGREEMENTS— 1.  A  parol  antenuptial  agree- 
ment to  make  a  settlement  in  consideration  of  marriage  is  within 
the  statute  of  frauds,  and  marriage  alone  is  not  such  part  per- 
formance thereof  as  will  save  it  from  the  operation  of  the  statute 
so  as  to  make  it  enforceable  in  equity.    Watkins  v.  Watkins,  483 

2. The  jurisdiction  of  equity  to  aid  the  defective  execution  of 

powers  will  only  be  extended  to  supply  the  formal  defects  in 
transactions  between  private  parties,  and  not  to  supply  omission^ 
of  statutory  requirements.     Id 483 
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3. Where  a  defectively  executed  will  does  not  refer  to  a  parol 

antenuptial  contract,  by  which  testator  agreed  to  leave  his  entire 
estate  to  his  wife,  the  will 'cannot  be  considered  as  a  written 
recognition  of  such  contract.     Id 483 

APPEALS— 1.  Under  1  Comp.  8tai.  1910  p.  451  §  112,  providing 
that  no  appeal  from  a  decree  granting  an  injunction  shall  sus- 
pend the  injunction  without  an  order  of  the  chancellor  or  of  the 
court  of  errors  and  appeals  for  that  purpose,  an  injunction,  de- 
cretal or  by  writ,  is  unaffected  by  an  appeal,  and  a  defendaut 
desiring  to  be  relieved  from  an  injunction  pending  his  appeal 
therefrom  must  move  for  that  purpose  either  before  the  chan- 
cellor or  in  the  appellate  tribunal.  Cape  May,  &c.,  v.  Cape 
May,  &c 204 

2. The  issuance  pending  an  appeal  of  an  injunction  restraining 

defendant,  a  yacht  club,  in  the  language  of  the  decree  which  en- 
joins it  from  engaging  in  the  enterprise  of  a  yacht  club  uifder  its 
corporate  title,  and  from  using  a  pennant  so  as  to  mislead  the 
public  to  the  detriment  of  complainant's  undertaking,  will  not 
destroy  the  subject-matter  of  the  appeal,  for  defendant  may  en- 
gage in  its  enterprise  as  a  yachting  club  without  advertising 
under  the  name  and  pennant  complained  of.     Id.' 204 

3. Upon  a  motion  to  dismiss  an  appeal   that  brought  up  to 

this  court  an  order  made  by  the  chancellor  of  this  state,  appoint- 
ing three  disinterested  persons  to  appraise  the  value  of  the  capi- 
tal stock  of  the  Prudential  Insurance  Company  of  America  pur- 
suant to  the  provisions  of  the  statute  for  mutualizing  stock  life 
insurance  corporations  (P.  L.  1913  p.  151) — Ueldy  that  such 
statutory  proceeding,  regardless  of  the  agencies  that  take  part 
in  it,  is  reviewable  by  certiorari  only  and  not  by  an  appeal  from 
the  action  of  such  legislative  agent  directly  to  this  court.    In  be 

PBtJDENTIAL  INSURANCE  COMPANY  OF  AMEBICA 335 

4. The  case  of  East  Orange  v.  Hussey,  10  N.  J.  Law  (41  Fr.) 

.  followed.     Id 335 

5. On  appeal  from  a  decree  of  the  orphans  court,  the  pre- 
rogative court  will  not  amend  the  decree  under  review  so  that 
it  would  be  vulnerable  on  appeal.     In  be  Queen 583 

6. Where  probate  of  an  alleged  will  was  denied  by  the  orphans 

court  and  letters  of  administration  were  granted  by  the  surro- 
gate, one  having  no  interest  in  that  will  had  no  interest  in  the 
decree  denying  probate  and  no  standing  to  ask  that  such  decree 
be  vacated  as  a  necessary  step  to  his  attack  on  letters  of  admin- 
istration for  want  of  jurisdiction.     Id 583 

7. A  rule  that  an  averment  of  the  petition  to  vacate  a  decree 

denying  probate  of  an  alleged  will  and  an  order  granting  letters 
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of  administration,  that  the  letters  were  issued  pursuant  to  the 
decree  of  the  orphans  court  denying  probate,  must  be  taken  as 
true,  does  not  apply  where  the  averment  is  contrary  to  facts  of 
which  the  court  takes  judicial  notice.    Id 583 

ARBITRATION— 1.  A  stipulation  in  a  building  contract  that,  in  the 
event  of  any  disagreement  as  to  the  performance  of  any  agree- 
ment or  value  of  extra  work,  the  same  shall  be  referred  to  arbi- 
trators and  a  decision  by  a  majority  shall  be  final,  makes  the 
decision  of  arbitrators  final  and  supersedes  the  provision  for  an 
engineer's  final  certificate  as  a  condition  precedent  to  the  right 
of  payment.    Central.  Ac,  Co.  r.  Uvalde,  &c.,  Co 246 

2. Where  the  matter  in  dispute,  submitted  to  arbitrators  pur- 
suant to  a  provision  in  a  building  contract,  was  whether  grout- 
ing was  done  in  accordance  with  the  specifications  in  that  the 
joints  were  not  raKed  out  or  cleared  of  sand,  and  the  arbitrators 
found  that  the  other  work  was  done  and  the  materials  furnished 
were  in  conformity  to  the  specifications,  and  that  the  raking  out 
of  joints  was  not  called  for  in  the  specifications,  and  that  there 
was  no  demand  during  the  progress  of  the  work  to  clean  out  the 
joints,  a  finding  that  the  contractor  substantially  performed 
the  contract  was  a  finding  of  full  performance.    Id 246 

3. Specifications  for  grading  and  paving,  which  provided  that 

the  proposed  pavement  should  consist  of  selected  blocks  so  laid 
as  to  form  a  uniform  level  top  and  covered  with  Portland  cement 
grout  spread  over  the  pavpment,  and  that  water  should  be 
added  and  with  the  aid  of  orooms  the  grout  should  be  swept 
over  the  paved  surface  until  the  "joints*'  between  the  blocks 
were  completely  filled,  contemplated  that  the  joints  were  to  be 
filled  to  the  full  depth  with  the  grout,  thus  binding  the  pave- 
ment in  a  solid  mass;  the  word  "joint"  in  masonry  meaning 
the  permanent  meeting  surface  of  two  bodies  as  stones  or  bricks, 
held  together  by  cement  or  otherwise,  and  in  paving  blocks 
meaning  the  space  between  the  side  faces  of  the  blocks  brought 
together  or  nearly  in  touch.    Id 246 

4. A  decision  by  arbitrators  selected  to  settle  a  dispute  be- 
tween a  building  contractor  and  an  owner  will  not  be  disturbed 
by  the  court  on  the  sole  ground  that  the  arbitrators  erroneously 
construed  a  provision  of  the  contract,  and  so  long  as  they  acted 
honestly  and  with  reasonable  eflBciency  their  decision  is  binding. 
Id 246 

5. Arbitrators  on  a  submission  are  not  bound  to  award  on 

mere  dry  principles  of  law,  but  may  do  so  according  to  the  prin- 
ciples of  equity  and  good  conscience.     Id 246 

6. A  party  seeking  to  set  aside  an  award  by  arbitrators  on 

the  ground  of  the  partiality  of  the  arbitrators  has  the  burden 
of  proof,  for  every  intendment  favors  the  validity  of  the  award 
and  the  impartiality  of  the  arbitrators.     Id 246 
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7. A  party  to  an  arbitration,  who  has  knowledge  of  the  par- 
tiality of  an  arbitrator,  must  act  at  once  and  cannot  speculate 
on  a  favorable  award  and  then  impeach  an  adverse  award.    Id. .  246 

8. Where  an  arbitrator  considered  himself  as  a  representative 

of  the  party  to  the  arbitration  appointing  him.  and  in  the  arbi- 
tration proceedings  acted  on  such  belief,  and  his  judgment  was 
influenced  thereby,  the  award  must  be  set  aside.    Id 246 

9. An  arbitrator  who  dissented  from  the  award  may  impeach 

it  by  proving  that  partiality  of  a  co-arbitrator  consenting  to  the 
a^ard  as  based  on  conversations  had  with  him.     Id 246 

10. Where,  in  a  suit  by  an  owner  to  set  aside  an  award  of 

arbitrators  appointed  under  a  contract  between  him  and  a  con- 
tractor, the  case  as  made  by  the  bill  and  aflSdavits  was  not  free 
from  doubt,  and  the  owner  would  suffer  serious  wrong  if  a  de- 
cision of  a  majority  of  the  arbitrators  construing  a  clause  in  the 
building  contract  was  the  result  of  partality  on  the  part  of  the 
arbitrators,  a  preliminary  injunction  restraining  the  contractor 
from  offering  the  award  in  evidence  in  any  suit  at  law  against 
the  6wner  or  from  suing  the  owner  on  the  award,  will  be  issued. 
Id. 246 

11. Under  1  Comp.  Stat.  1910  p.  106  §  6,  providing  that  every 

arbitrator  shall  take  an  oath  to  faithfully  and  fairly  hear  the 
cause  and  make  an  award,  the  failure  of  the  arbitrator  to  be 
sworn  before  proceeding,  and  to  proceed  without  giving  a  hear- 
ing to  the  parties,  was  fatal,  whether  the  arbitration  was  made 
as  a  rule  of  court  or  not.    Crystal,  &c.,  Co.  v.  Elmeb 486 

12. The  parties  to  an  arbitration  are  entitled  to  notice  of  the 

time  and  place  of  hearing,  irrespective  of  statutory  require- 
ments, and  an  award  made  without  an  opportunity  for  a  hear- 
ing is  invalid.     Id 486 

13. In  a  suit  for  specific  performance  of  an  award  of  arbitra- 
tors determining  the  price  to  be  paid  by  a  lessee  upon  pur- 
chasing, the  bill  will  not  be  held  to  await  another  award  upon 
determining  that  the  award  made  was  invalid  for  want  of  a 
hearing  by  the  arbitrators,  &c.     Id 486 

ASSIGNMENT— 1.  Testatrix  bequeathed  to  her  grandson  $4  a 
week,  to  be  paid  to  him  weekly  during  his  natural  life  from  the 
income  of  her  property,  the  balance  after  paying  for  upkeep  to 
be  put  on  interest  by  the  executor,  except  that,  in  case  the  lega- 
tee's present  wife  should  die  before  him,  then  he  should  receive 
the  entire  profits  of  the  estate  for  life. — Heldj  that  such  pro- 
vision did  not  render  the  grandson's  interest  inalienable,  and 
that  it  was  assignable.     Brooks  v.  Davis 118 

2. The  only  asset  of  an  insolvent  corporation  was  a  chose  in 
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ASSIGNMENT— Continued.  page. 
action  then  in  litigation ;  assignments  of  portions  of  this  claim 
had  been  made  to  several  creditors  at  different  times.  The  claim 
was  settled  by  authority  of  the  court  of  chancery  for  an  amount 
insufficient  to  pay  the  receiver's  costs,  allowances  and  fees,  and 
the  full  amount  due  the  assignees. — Heldj  that  the  costs,  allow- 
ances and  fees  should  be  charged  against  each  assignee  in  pro- 
portion to  the  amount  of  his  claim  and  that  the  balance  should 
be  paid  to  the  assignees  in  the  order  of  priority.  Faqan  Iron 
Works  v.  Calumet  Construction  Co 345 

ASSISTANCE,  WRIT  OF — See  Quieting  Title,  Writs  of  Assist- 
ance. 

ATTORNEY  AND  CLIENT— Where  an  attorney,  having  collected 
a  mortgage  for  his  client,  after  receiving  his  fees,  failed  to  pay 
over  the  balance,  and  attempted  to  make  himself  his  client's 
debtor  by  executing  a  note  to  her  therefor  with  a  chattel  mort- 
gage, securing  the  same,  he  did  not  thereby  escape  the  obliga- 
tions, incident  to  his  relation  as  attorney  to  pay  over  the  fund, 
but  would  be  summarily  ordered  to  make  payment  forthwith,  to- 
gether with  the  costs  of  the  proceeding  and  a  counsel  fee  to 
indemnify  his  client  for  the  expenses  incident  thereto.  Bullock 
V.  Angleman  23 

B. 

BAILMENT — See  Interpleader. 

BENEFICIAL  ASSOCIATIONS— 1.  Where  a  subordinate  branch 
of  a  beneficial  association  was  incorporated  under  the  state  laws, 
its  so-called  constitution  and  laws  by  which  it  recognized  the 
authority  of  the  supreme  court  of  the  order,  &c.,  and  agreed  to 
abide  by  and  conform  to  its  general  laws,  &c..  from  a  legal  stand- 
point could  be  regarded  as  nothing  more  than  the  corporation's 
by-laws.    Grand  Court,  &c..  v.  Court  Cavour,  &c 89 

2. Where  a  subordinate  court  of  a  beneficial  association  was 

cited  by  the  grand  court  to  show  cause  why  it  should  not  be  sus- 
pended or  dissolved  for  improper  conduct,  and  for  neglecting  or 
refusing  to  conform  to  the  rituals,  &c.,  it  could  only  be  subject 
to  punishment  after  adjudication  of  guilt  and  a  finding  that  the 
charges  had  been  sustained  by  the  evidence.     Id 89 

3. An  incorporated  subordinate  court  of  a  beneficial  associa- 
tion adopted  by-laws  acknowledging  its  allegiance  to  the  su- 
preme body,  but  on  the  subordinate  court  devolved  the  duty  of 
administering  the  funds  collected  for  the  benefit  of  its  members. 
One  of  the  grand  court's  by-laws  provided  that,  should  any  sub- 
ordinate court  become  dissolved  or  suspended  by  operation  of  law 
or  otherwise,  or  should  be  expelled  or  should  secede  from  the 
order,  all  property,  money,  goods  and  effects  should  vest  in  and 
be  delivered  to  the  grand  lodge  on  demand.     It  did  not  provide. 
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BENEFICIAL  ASSOCIATIONS— CofKinwed.  page. 
however,  that  the  grand  court  should  take  the  money  and  other 
property  of  the  dissolved  court  and  apply  them  to  the  payment 
of  its  debts  or  for  other  uses  for  which  they  had  been  con- 
tributed.— Heldf  that  the  grand  court  of  the  order  had  no  juris- ' 
diction  to  dissolve  the  subordinate  court  and  recover  its  funds 
and  property  and  administer  the  fund,  whether  the  subordinate 
court  should  be  considered  as  a  voluntary  association  or  a  cor- 
poration.     Id 89 

4. A  forfeiture  will  not  be  enforced  in  equity  as  against  a 

subordinate  court  of  a  beneficial  association,  which  was"  incor- 
porated under  the  state  laws,  where  the  enforcement  of  the  for- 
feiture will  incapacitate  the  corporation  from  performing  the 
very  duty  for  which  it  has  been  constituted.    Id 89 

BUILDING  CONTRACTS— 1.  A  stipulation  in  a  building  contract 
that,  in  case  of  any  disagreement  respecting  the  construction  of 
any  specification  or  plan,  the  same  shall  be  referred  to  and  de- 
cided by  the  engineer,  whose  decision  shall  be  final,  requires  the 
engineer  to  give  his  decision  in  the  event  of  a  dispute  during 
the  progress  of  the  work  and  not  after  its  completion.  Cen- 
TiLVL,  Ac,  Co.  V.  Uvalde,  &c.,  Co 246 

2. Under  a  building  contract  providing  for  a  final  certificate 

by  the  engineer  as  a  condition  precedent  to  the  right  of  pay- 
ment, a  certificate  cannot  properly  be  refused  where  the  con- 
tractor has  fully  performed.    Id 246 

See  Arbitration. 

c. 

CANALS — 1.  Though  a  canal  with  a  basin  attached  is  a  public 
highway,  it  is  nevertheless  a  highway  of  a  particular  kind,  with 
natural  limitations  on  its  functions  and  subject  to  reasonable 
regulations  and  control,  so  that  the  policy  of  those  operating  it 
of  closing  it  to  navigation  during  the  winter  season  is  not  an 
unlawful  invasion  of  the  rights  of  the  users.  Middlesex 
Transp.  Co.  v.  Pennsylvania  R.  R.  Co 550 

2. Judicial  notice  is  taken  of  the  seasons  and  their  natural  in- 
fluences on  materia]  things,  including  the  fact  that  canals  in 
New  Jersey  are  closed  to  navigation  in  the  winter.     Id 550 

3. Complainant     transportation     company     operating     boats 

through  defendant's  canal  is  not  entitled  to  restrain  the  closing 
of  a  basin,  operated  in  connection  with  the  canal,  where  com- 
plainant docked  its  boats,  during  specified  winter  months,  prior 
to  a  determination  at  law  that  defendant  owed  complainant  the 

duty  to  keep  the  basin  open  during  such  season.    Id 550 

See  Nuisance. 
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Barton  v.  Beatty,  28  N.  J.  Eq.  412. 

Followed 124 

Beckett  v.  Andorfer,  82  N.  J.  Eq.  125. 

•  Affirmed 368 

Board  of  Home  Missions  v,  Davis.  70  N.  J,  Eq.  577. 

Followed  124 

Brady  v.  Carteret  Realty  Co.,  81  N.  J.  Eq.  86. 

Reversed 620 

Bullivant,  In  re  Will  of. 

Affirmed 340 

Campbell  v.  Magie. 

Affirmed 655 

Cooper  V.  Cooper,  82  N.  J.  Eq.  581. 

Affirmed 660 

Deats  V.  Ziegener. 

Affirmed 605 

Denver  Water  Works  r.  American  Water  Works,  81  N.  J.  Elq. 
139. 

Affirmed 365 

Doremus  v.  Paterson,  81  X.  J.  Eq.  27. 

Affirmed 640 

Dunn  V.  Ryan. 

Affirmed 356 

East  Orange  v.  Ilussey,  70  N.  J.  Law  244. 

Followed 335 

Fagan  Iron  Works  v.  Calumet  Const.  Co. 

Reversed 345 

Freeman  v.  Freeman. 

Reversed 36<> 

Frost  V.  Blackwell,  82  N.  J.  Eq.  184. 

Reversed 625 

Heath  v.  Maddock,  81  N.  J.  Eq.  470. 

Affirmed 3iMi 

Holcombe  v.  Trenton  White  City  Co..  80  N.  J.  Eq.  122. 

Affirmed 364 

Hudspeth  v.  Denton,  82  N.  J.  Eq.  281. 

Affirmed 363 

Irving  V,  Mutual  Trust  Co. 

Affirmed 629 

Keen  v.  Plume,  82  N.  J.  Eq.  526. 

Affirmed <54«> 

Lerche,  In  re. 

Affirmed 371 

Maddock  v.  Connolly,  82  N.  J.  Eq.  533. 

Affirmed 609 

Margate  Co.  v.  Penrose. 

Affirmed 370 

McAusland  v.  Rieser. 

Reversed   614 

McGrath  v,  Norcross.  78  N.  J.  Eq.  120. 

Affirmed 367 


Digitized  by  VjOOQIC 


12  BucH.]  INDEX.  671 


CASES  CRITICISED— Confmued.  PAGE. 

Phelan  v.  Phelan,  82  N.  J.  Eq.  316. 

Affirmed 647 

Pittis  V.  Pittis. 

Reversed  635 

Potter  V.  Nixon,  81  N.  J.  Eq.  338. 

Affirmed 661 

Prudential  Ins.  Co.,  &c.,  In  re 335 

Public  Service  Corp.  v.  Westfield,  80  N.  J.  Eq.  295,  82  N.  J. 
Eq.  43. 

Affirmed 662 

Roe  V.  Jersey  City. 

Affirmed 641 

Sargent  v.  Realty  Traders. 

Reversed  331 

Schilstra  v.  Van  Den  Heuvel,  82  N.  J.  Eq.  155. 

Modified    612 

Sutton  V.  Sutton. 

Affirmed 648 

Taylor  v,  Vorden. 

Affirmed 360 

Underwood  v.  Herman  &  Co. 

Reversed  353 

Vreeland  v.  Forest  Park,  &c. 

Affirmed 349 

Wirtz  1?.  Guthrie,  81  N.  J.  Eq.  271. 

Followed   452 

CERTIORARI— ;See  Appeals,  Injunctions. 

CHARITABLE  USES— 1.  A  bequest  appropriated  for  the  erection 
of  a  bronze  and  granite  base  for  the  flag  staff  in  the  Morristown 
park  when  the  proper  consent  shall  have  been  obtained  for  the 
erection  of  the  same  from  the  trustees  of  the  park  and  from  the  ^ 
municipal  authorities  of  Morristown,  the  same  to  bear  an  in- 
scription that  it  was  erected  in  memory  of  the  testator's  father, 
must  fail  and  fall  into  the  residuary  estate  because  it  does  not 
come  within  any  of  the  definitions  of  charitable  uses,  nor  is  it 
in  any  sense  a  devotion  of  the  money  therein  mentioned  to  chari- 
table purposes.  It  is  a  mere  private  trust,  and  is  violative  of 
the  rule  against  perpetuities.  Morristown  Trust  Co.  v.  MoRr 
RISTOWN    521 

2. Trusts  for  charitable  uses  defined.     Id 521 

3. The  impossibility  of  procuring  the  consent  of  the  trustees 

of  the  Morristown  green  or  park,  and  of  the  municipality,  to  the 
erection  of  the  structure  provided  for  in  this  bequest  is  another 
reason  why  such  bequest  must  fail,  the  consent  of  the  trustees 
being  made  one  of  the  conditions  upon  which  the  validity  of  the 
bequest  depends,  without  which  the  physical  constniction  could 
not  be  carried  on.     Id 521 
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CHARITABLE  VBEB— Continued,  PAGB. 
4. Another  legacy  under  the  same  will  to  the  Society  for  Pro- 
viding Medical  Attendance  to  the  Worthy  Poor  of  the  Township 
of  Morris  must  likewise  fail  and  fall  into  the  residuary  estate,  it 
appearing  that  there  was  a  voluntary  association  of  the  residents 
of  Morristown  and  vicinity  called  by  the  name  of  the  intended 
legatee,  which  existed  from  January  14th,  18S9,  until  January 
9th,  1911,  when  it  disbanded  and  thereby  became  dissolved ;  the 
dissolution  occurred  after  the  testator's  will  was  executed  and 
after  his  death,  but  without  any  attempt  to  collect  this  legacy. 
Id 521 

5. There  is  a  distinction  well  settled  by  the  authorities  be- 
tween the  class  of  cases  in  which  there  is  a  gift  of  charity  gen- 
erally, indicative  of  a  general  charitable  purpose,  and  pointing 
out  the  mode  of  carrying  it  into  effect,  and  another  class  of  cases 
which  the  testator  shows  an  intention,  not  of  general  charity, 
but  to  give  to  some  particular  institution,  and  then  if  it  fails 
because  there  is  no  such  institution  the  gift  does  not  go  to 
charity  generally,  and  this  last  bequest  is  not  a  bequest  to 
charity  generally,  but  as  one  to  the  particular  legatee,  which 
terminated  its  own  existence  within  a  year  after  the  testator's 
death  and  before  the  legacy  became  due  and  payable  according 
to  law.     Id 521 

6. Testator   bequeathed   $14,000,    after   the   death   of  certain 

life  tenants,  to  complainants,  the  rector,  wardens  and  vestry- 
men of  a  certain  Episcopal  church,  in  trust,  to  erect  a  church 
on  a  tract  conveyed  by  testator  to  complainants  during  his  life- 
time. When  testator  died,  the  neighborhood  was  a  flourishing 
one  by  reason  of  a  racetrack  there,  but,  this  having  been  ter- 
minated, the  village  stagnated,  and  there  was  no  prospect  of 
any  reasonable  growth  of  such  population  or  that  a  new  Epis- 
copal church  could  be  maintained  there  if  erected. — Held,  that 
such  fact  did  not  cause  a  failure  of  the  charity,  but  that  the 
fund  would  be  paid  over  to  complainants,  to  be  used  for  the 
benefit  of  the  Episcopal  church  in  the  neighborhood  in  a  man- 
ner to  be  determined  by  the  court.  St.  James  Church  v. 
Wilson   540 

COLLATERAL  SECURITY— Sfec  Pledge. 

COMMISSIONS  TO  TRUSTEES— While  the  maximum  rates  of 
commission  allowed  to  a  trustee  are  fixed  by  statute,  the  actual 
rate  allowed  is  within  the  court's  discretion,  depending  upon 
the  actual  trouble,  risks,  &c.,  incurred,  according  to  the  par- 
ticular  circumstances.     Mabsh    v.   Marsh 176 

f 
COMMON  CARRIERS — A  telegraph  company  is  a  common  carrier 
of  news  and  information  and  is  subject  to  legislation  as  such. 
Clark  v.  N.  J.  &  P.  Tel.  Co 151 
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CONDITIONAL  SAhE^—See  Sale  of  Goods.  page. 

CONSTITUTION— P.  L.  1910  ch.  303,  creates  the  state  water  sup- 
ply commission  a  body  corporate  and  authorizes  it  to  own  prop- 
erty. P.  L.  1912  ck.  318^  authorizes  it  to  acquire  property  for 
the  purpose  of  appropriating  or  conserving  the  potable  waters 
of  the  state  and  provides  that  it  may  deliver  bonds  payable  at 
such  time,  and  upon  such  terms,  and  bearing  such  interest, 
and  with  such  provision  for  sinking  fund.  &c.,  as  it  may  de- 
termine, and  may  secure  their  payment  by  a  mortgage.  Under 
this  authority  the  commission  contracted  for  the  purchase  of 
certain  land,  for  which  it  agreed  to  deliver  fifty-year  bonds  of 
the  par  value  of  $1,000,000,  secured  by  a  mortgage  on  the  prop- 
erty which  should  contain  elaborate  provisions  for  payment  of 
the  interest,  for  the  conservation  of  the  lands,  sinking  fund, 
and  further  indebtedness  or  liability  secured  on  the  property. — 
Held,  that  the  execution  of  such  contract,  or  the  statutes  au- 
thorizing it,  did  not  violate  constitution,  article  4,  section  6, 
paragraph  4,  providing  that  the  legislature  shall  not  create  any 
debt  of  the  state  which  with  previous  debts  shall  at  any  time 
exceed  $100,000,  unless  authorized  for  some  single  object  or 
work,  to  be  distinctly  specified  by  law,  which  shall  provide  the 
ways  of  paying  such  indebtedness  within  thirty-five  years,  and 
that  no  such  law  shall  take  effect  until  it  shall  have  been  sub- 
mitted to  the  people,  since  the  commission  is  a  corporate  entity 
apart  from  the  state,  and  the  constitutional  provision  applies 
only  to  debts  of  the  state  and  not  to  debts  of  public  corpora- 
tions for  the  payment  of  which  the  state  is  not  liable.  Wilson 

V.  State  Water  Supply  Commission 32 

See  Taking  Property  for  Public  Use. 

CONTRACTS — Where  the  parties  to  an  agreement  stipulated  at  the 
time  it  was  made  that  it  was  to  have  no  binding-  effect  upon 
them,  such  an*  agreement,  though  executed,  was  of  no  force 
and  effect  at  law  or  in  equity.    Oak  Ridge  Co.  t\  Toole 541 

CONVERSION— iSee  Equitable  Conversion. 

CORPORATIONS — 1.  Two  certain  contracts  were  made  between 
the  corporation  and  one  11.,  the  first  granting  to  him  and  his 
assignees  for  a  term  of  years  the  exclusive  right  of  mining  for 
minerals  (except  limestone  and  clay),  in  certain  lands,  the 
mining  rights  in  which  the  company  owned,  he  being  required 
promptly  to  begin  active  operations  in  prospecting  for  ore  and 
to  spend  $10000  in  prospecting  work,  unless  ore  should  be 
found  in  marketable  quality  by  the  expenditure  of  a  less  amount, 
and  being  re(iuired  to  pay  the  company  twelve  and  one-half  per 
cent,  of  the  gross  receipts  from  sales  of  ore,  as  royalty ;  and 
the  other  contract  authorizing  II.  to  prosecute  certain  claims 
of  infringement  on  the  company's  mining  rights,  and  to  pay 
to  the  company  one-half  of  the  gross  amount  recovered.  Upon 
a  bill  by  a  stockholder  of  the  company   in  behalf  of   the  com- 

43 
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CORPORATIONS— ConftwMcd.  paoe. 
pany  to  set  aside  said  contracts,  evidence  Held  not  to  warrant 
the  conclusion  that  said  contracts,  as  alleged  in  the  bill,  were 
made  in  disregard  of  the  best  interests  of  the  corporation,  the 
same  having  been  authorized  by  formal  votes  of  the  company's 
board  of  directors,  and  at  the  next  succeeding  annual  stock- 
'  holders'  meeting  reported  to,  and  approved  by,  the  stockhold- 
ers.    Mebeqman  1?.  National  Zinc  Coep 49o 

2. There  can  be  no  doubt  of  the  right  of  this  court  to  relieve 

against  the  operation  of  fraudulent  action  of  a  board  of  di- 
rectors of  a  corporation,  at  the  instance  of  a  single  stockholder, 
in  the  absence  of  intervening  rights  of  third  parties..    Id 493 

3. The  operative  force  of  any  action  by  a  board  of  directors 

of  a  corporation  is  necessarily  found  in  its  quality  as  an  honest 
exercise  of  the  legitimate  functions  of  office ;  the  supervisory 
and  remedial  powers  of  this  court  exist  only  for  the  purpose  of 
insuring  the  honest  exercise  of  such  official  powers  and  cannot 
be  extended  further.  In  matters  of  business  management  within 
the  powers  of  the  board  its  judgment,  if  honestly  exercisod. 
must  control,  and  not  the  judgment  of  this  court.     Id 493 

4. Direct  interest  of  members  of  the  board  of  directors  in  a 

contract  made  by  the  board  may  render  such  contract  voidable 
as  a  contract  made  by  a  trustee  with  himself  touching  the 
property  of  his  cestui  que  trust,  and  gross  inadequacy  of  con- 
sideration may  aflford  a  badge  of  fraud ;  but  no  justification  can 
be  found  for  the  assumption  that  the  members  of  a  board  have 
not  exercised  their  honest  judgment  in  behalf  of  the  cori>o ra- 
tion represented  by  them  because  private  interests  of  members 
of  the  board,  which  are  wholly  unconnected  with  the  contract 
authorized  by  the  board,  may  be  enhanced  by  the  action  taken. 
/(/. 493 

5. The  failure  of  the  contract  first   above  recited  to   require 

II.  to  spend  more  than  $10  000  in  development  -  work  does  not 
justify  the  conclusion  that  an  honest  business  judgment  of  the 
board  was  not  exercised,  it  api)earing  that  fully  three  times 
that  amount  has  in  fact  been  expended  in  development  work  by 
the  corporation  to  which  H.  assigned  the  contract :  and  with- 
out successful  development  work  the  contract  was  tjearly 
valueless  to  H.  or  his  assigns.     Id 41»:^ 

6. Individual  stockholders  cannot  question,  in  judicial  pro- 
ceedings, the  corporate  acts  of  directors,  if  the  same  are  within 
the  powers  of  the  corporation,  and  in  furtherance  of  its  pur- 
pose, are  not  unlawful  or  against  good  morals,  and  are  done 
in  good  faith  and  in  the  exercise  of  an  honest  judgment.  Ques- 
tions of  policy,  of  management,  of  expediency  of  contracts  or 
action,  of  adequacy  of  consideration  not  grossly  disproportion- 
ate,  of  lawful  appropriation  of  corporate  funds  to  advance  cor- 
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porate  interests,  are  left  solely  to  the  honest  decision  of  the 
directors  if  their  powers  are  without  limitation  and  free  from 
restraint.  To  hold  otherwise  would  be  to  substitute  the  judg- 
ment and  discretion  of  others  in  the  place  of  those  determined 
on  by  the  scheme  of  incorporation.     Id 493 

7. There  is  no  such  recognized  trust  relation  between  stock- 
holders of  a  corporation  as  will  impose  upon  one  who  may  be 
interested  in  a  transaction,  the  authorization  of  which  is  being 
acted  upon  at  a  stockholders'  meeting,  the  burden  of  establish- 
ing his  good  faith  in  the  vote  which  he  has  cast.  The  action 
may  be  so  clearly  detrimental  to  the  corporation  itself  as  to 
render  it  a  fraudulent  destruction  of  the  rights  of  minority 
stockholders;  but  the  personal  interests  of  a  stockholder  will 
not  in  itself  deny  such  stockholder  the  right  to  cause  his  stock 
to  be  voted  in  the  line  of  his  personal  interests.     Id 493 

8. Stockholders  of  a  corporation  who  possess  the  major  por- 
tion of  its  stock  cannot  by  force  of  their  votes  lawfully  appro- 
priate the  property  of  the  corporation  to  their  own  use  in  dis- 
regard of  the  rights  of  other  stockholders.     Id 493 

9. Evidence   held  to   require  a   finding   that   money   proposed 

to  be  distributed  by  a  corporation  as  dividends  was  surplus 
arising  from  the  corporation's  business,  and  was  subject  to  dis- 
tribution as  authorized  by  Corporation  law  (act  April  21st, 
1896.  P.  L.  p.  2Se  §  50),  as  amended  by  act  March  28th,  1904 
(P.  L.  p,  215).  Hyams  v.  Old  Dominion  Copper  Mining, 
&c..  Co 507 

10. Where  a  corporation  has  sufficient  money  or  property  with 

which  to  pay  a  proposed  dividend  without  in  any  manner  or  to 
any  extent  impinging  on  its  moneyed  capital,  whether  such 
dividend  shall  be  declared  and  paid  and  the  amount,  time  and 
terms,  are  matters  solely  for  the  determination  of  the  directors 
acting  within  their  discretion.     Id 507 

11.  — Where  the  declaration  of  a  dividend  by  the  directors  of  a 

corporation  was  a  proper  exercise  of  their  discretion,  it  was  not 
material  that  they  in  so  doing  were  dominated  by  another  cor- 
poration owning  a  majority  of  defendant's  stock,  and  that  the 
distribution  was  pursuant  to  an  agreement  between  defendant 
stockholders  and  the  stockholders  of  such  dominating  corpora- 
tion, to  which  neither  defendant  corporation  nor  its  directors 
were  parties.     Id ". 507 

12. Where  a  corporation  was  organized   to  hold   the  stock  of 

defendant  and  another  corporation,  and  trust  certificates  were 
issued  to  stockholders  in  exchange  for  their  shares,  and  an 
agreement  entered  into  between  the  stockholders  as  a  manage- 
ment of  the  corporation.  &c..  the  fact  that  plaintiff,  a  minority 
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stockholder,  purchased  one  hundred  shares  in  the  trust  which 
he  transferred  on  the  books  of  the  trustees  to  his  own  name, 
and  that  other  shares  stood  in  the  names  of  other  persons  for 
him.  and  that  he  appeared  by  counsel  at  a  meeting  of  stock- 
holders at  which  the  doings  of  the  officers  of  the  company 
during  the  preceding  years  were  approved  and  the  report  of  di- 
rectors ratified,  did  not  estop  him  from  objecting  to  the  declara- 
tion of  a  specified  dividend  by  defendant's  directors  on  the 
ground  that  it  was  an  illegal  misappropration  of  capital.    Id, . ,  507 

13. Where,  on  the  filing  of  a  stockholders'  bill  to  restrain  the 

declaration  of  a  dividend,  an  order  was  made  restraining  the 
directors  of  the  corporation  from  declaring  the  dividend  pendente 
lite,  and,  while  the  injunction  was  in  force,  a  quorum  of  de- 
fendant's directors  passed  a  resolution  directing  the  president 
and  treasurer  to  pay  a  special  dividend  from  the  fund  in  ques- 
tion as  soon  as  counsel  advised  that  the  same  could  be  done  or 
an  injunction  restraining  the  same  removed,  such  resolution 
constituted  a  direct  contempt  which  precluded  defendant  from 
obtaining  a  decree  dismissing  the  bill  to  which  it  would  other- 
wise have  been  entitled  until  the  resolution  had  been  rescinded. 
Id 5(yi 

COSTS — 1.  On  a  motion  to  strike  out  the  answer  and  cross-bill, 
where  the  moving  parties  were  partially  successful,  no  costs 
would  be  allowed  to  either;  but  a  party  whose  motion  was 
granted  be  allowed  her  costs  of  the  motion.    Gbeiss  t?.  Noisky,       1 

2. As  the  complainant  may  recover  costs  against  the  defendant 

who  has  been  warned  to  do  his  duty  before  suit  brought,  so  a 
.  complainant  who  had  received  a  honn  fide  offer  of  a  proper  set- 
tlement before  bringing  suit,  but  brings  suit  more  or  less  vexa- 
tiously.  will  not,  in  a  court  of  conscience  where  the  matter  is 
discretionary,  be  allowed  either  costs  or  counsel  fee  against 
the  defendant  who  is  adjudged  to  pay  practically  the  sum  which, 
before  the  bringing  of  suit,  he  had  accounted  for  and  offered  to 
pay.     McCloskey  v.  Bowden 410 

3. Only  a  derelict  trustee  is  made  to  pay  the  expenses  of  an 

accounting  out  of  his  own  funds.    Id 410 

4. Upon  a  bill  for  an  accounting  where  the  matters  in  contro- 
versy were  referred  to  a  master,  who  finds  for  the  complainant 
practically  the  amount  for  which  the  defendant  offered  to  ac- 
count and  settle  before  suit  brought,  and,  upon  the  equity  of  the 
case,  there  being  nothing  in  the  testimony  to  show  that  the  de- 
fendant endeavored  to  overreach  or  oppress  the  complainant  in 
any  way,  the  suit  may  be  treated  as  an  ordinary  accounting  by 
a  trustee,  or  as  practically  an  exception  to  the  defendant's  ac- 
count, and  an  application  for  the  taxation  of  costs  and  counsel 
fee  against  the  defendant  will  be  denied.     Id 410 
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COUNSEL  FEES— 1.  1  Comp.  Stat.  1910  p.  U5  §  91,  authorizing 
an  allowance  for  a  counsel  fee  on  behalf  of  the  successful  liti- 
gant in  a  suit  to  quiet  title  to  real  estate,  does  not  authorize 
such  an  allowance  to  an  unsuccessful  litigant  to  such  suit,  nor  is 
the  court  authorized  to  make  such  an  award  independent  of  the 
act,  though  the  claim  of  title  urged  by  the  respective  parties  to 
the  suit  was  through  or  under  the  will  of  the  deceased  person ; 
not  involving  the  administration  of  a  trust  or  the  estate  of  such 
person.     Sparks  v.  Ross 121 

2. Where  a  bill  for  an  accounting  as  to  a  bequest  to  trustees 

involved  the  issue  whether  complainants  were  testator's  grand- 
children, bom  of  his  son  in  lawful  wedlock,  which  question  had 
been  determined  against  them,  they  were  not  entitled  to  an  al- 
lowance for  counsel  fees  on  the  theory  that  the  suit  involved 
the  inquirj'  whether  complainants  were  entitled  to  a  share  in 
testator's  estate  under  the  trust  provisions  of  his  will,  and  ac- 
cordingly involved  the  proper  administration  of  the  estate.     Id. .   121 

3. On  an  appeal  to  this  court  taken  from  an  order  of  the  or- 
phans court  dismissing  a  petition  to  vacate  a  decree  denying 
probate  of  a  purported  will,  and  to  set  aside  letters  of  adminis- 
tration granted  by  the  surrogate  of  the  county  to  entertain  the 
subject-matter,  because,  as  was  alleged,  the  decedent  was  a  non- 
resident, the  jurisdiction  exercised  by  this  court  is  strictly  ap- 
pellate, and  this  court  is  without  authority  to  impose  upon  the 
defeated  suitor  counsel  fees  as  part  of  the  costs  and  expenses, 
unless  authorized  by  statute  or  the  settled  practice  of  the  court. 
In  re  Queen 588 

4. There  is  no  such  statute  or  settled  practice  permitting  it 

in  this  court.     Id 588 

5. The  costs  which  the  prevailing  party,  on  an  appeal  of  this 

kind,  is  entitled  to  are  those  specifically  provided  for  in  the  fee 
bill,  and  are  not  to  be  increased  or  diminished  at  the  discretion 
of  the  court.    Id 588 

6. The  one  hundred  and  ninety-sixth  section  of  the  Orphans 

Court  act  {Comp.  Stat.  p.  3884),  providing  that  "in  all  litigated 
suits  in  the  orphans  court  the  court  shall  adjudge  and  direct 
which  party  shall  pay  the  costs  and  expenses  of  such  litigation, 
and  shall  have  the  power  to  apportion  and  determine  the  costs 
and  expenses  to  be  paid  by  either  party,"  is  not  available  on  this 
application.    Id 588 

7. The  proceeding  in  the  orphans  court  appealed  from  was  a 

"litigated  suit"  within  the  meaning  of  the  statute,  and  counsel 
should  have  applied  to  that  court  to  exercise  its  discretion  in 
that  behalf.    Id 588 
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8. Under  3  Comp.  Stat,  1910  p.  3885  f  197,  authorizing  the 

court  to  order  the  payment  of  the  costs  of  an  unsuccessful  con- 
test against  the  probate  of  a  will  out  of  the  estate,  if  the  contest- 
ant had  reasonable  cause  for  contest,  where  an  order  admitting 
a  will  to  probate  was  reversed  on  appeal  to  the  orphans  court, 
the  allowance  by  that  court  of  the  contestant's  counsel  fees  and 
costs  will  be  affirmed  upon  reversal  of  the  judgment  of  the  or- 
phans court,  as  the  judgment  of  the  orphans  court  showed  that 
the  contestant   had    reanonable   cause   for  the   contest.      In   be 

Eastt.ey's  Will 591 

See  Costs,  Wills. 

CREDITOpS'  BlLhS--Sc€  Fraudulent  Conveyances. 

CRiOSS-BILL— See  Exceptions. 

D. 

DAMAGES — A  contract  gave  defendant  company  the  right  to  use 
the  name  of  the  "Scientific  American  Compiling  Department"  in 
the  sale  of  defendant's  encyclopedia,  and  by  way  of  compensation 
required  that  each  subscriber  to  the  encyclopedia  should  be  a 
subscriber  to  one  of  complainant's  papers  in  order  to  receive  the 
encyclopedia  at  the  special  price,  and  provided  that  a  year's  sub- 
scription to  the  pai>er  was  to  be  a  part  of  the  contract  with  each 
subscriber,  defendant's  part  of  such  subscription  to  be  $2,  which 
was  a  reduction  of  one-third  from  the  regular  subscription  price, 
the  same  to  be  paid  to  complainant  in  advance  at  the  time  the 
subscription  began.  The  contract  further  provided  that  the 
agreement  was  to  continue  a  year  from  March  1st.  190."),  during 
which  time  defendant  guaranteed  a  minimum  of  ten  thousand 
yearly  subscriptions  to  the  Scientific  American  or  Scientific 
American  Building  Monthly,  and  to  be  renewed  if  mutually  sat- 
isfactory.— Held,  that  such  contract  of  guaranty  was  not  a  con- 
tract for  the  sale  of  ten  thousand  copies  of  the  paper,  so  that, 
on  breach  thereof,  the  measure  of  damages  would  depend  on  the 
profit  or  loss  by  reason  of  not  supplying  the  minimum  number 
at  the  reduced  price,  but  was  a  contract  of  guaranty  incident  to 
a  contract  for  an  account  to  be  made  as  compensation  for  the 
reduction  in  price  of  complainant's  paper  and  the  use  of  its 
name,  and  the  guaranty  fixed  the  minimum  amount  to  be  due 
yearly  on  the  accounting.    Munn  &  Co.  r.  Americana  Co.  . . .   443 

DECREES — 1.  The  decree  cannot  be  amended  by  striking  out  the 
tnie  jurisdictional  ground  of  insolvency  and  substituting  an- 
other "that  the  company  has  been  and  is  doing  business  at  a  loss" 
when  the  pleadings  and  proofs  contain  no  allegations  or  aver- 
ments of  facts  manifesting  such  a  situation,  and  it  was  not  at 
the  hearing  advanced,  nor  entertained  by  the  court  as  a  ground 
upon  which  the  adjudication  was  made.  Karst  v.  Black  Dia- 
mond Range  Co 231 
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2. If  by  inadvertence  or  mistake  the  final  decree  had  declared 

otherwise  than  that  which  was  adjudged  by  the  court,  or  if  the 
judgment  had  in  any  manner  been  faultily  stated,  then  this 
court  would  correct  its  decree  so  that  it  would  comport  with  the 
findings.    Id 231 

3. Relief  by  petition  for  rehearing,  or  a  bill  to  review,  would 

not  avail  the  complainant  in  the  face  of  the  concessions  made 

by  the  proofs  that  the  liabilities  in  fact  exceed  the  assets.    Jd. . .  231 

See  Divorce. 

DEEDS — 1.  A  seal  is  essential  to  a  deed.    Moore  v.  Riddle 197 

2. Under  a  deed  reciting  that  grantor  "set  her  hand  and  seal 

the  day  and  year  first  above  written/'  it  is  presumed  that  a  seal 
was  aflSxed  when  the  deed  was  executed.     Id 197 

3. Evidence,  in  a  suit  to  set  aside  a  deed  as  obtained  by  fraud, 

held  not  to  show  that  the  deed  was  not  sealed  when  signed  by 
complainant.    Id 197 

4. Delivery  is  essential  to  the  validity  of  a  deed.    Id 197 

5. Acceptance  of  a  deed  by  grantee  is  essential.    Id 197 

6. A  certificate  of  acknowledgment  is  not  essential,  as  between 

the  parties,  to  the  validity  of  a  deed  of  a  feme  sole;  the  pur- 
pose of  such  certificate  being  to  supply  evidence  of  the  due  execu- 
tion of  the  deed  and  to  enable  it  to  be  recorded.     Id 197 

DEMURRER — 1.  The  rule  that  a  demurrer  to  a  bill  in  equity  con- 
fesses as  true  all  matters  that  are  well  pleaded  is  subject  to  the 
exception  that,  when  facts  are  averred  which  run  counter  to  facts 
of  which  the  court  takes  judicial  notice,  the  averments  will  be 
disregarded.  Middlesex  Transp.  Co.  r.  Pennsylvania  R.  R. 
Co 550 

2. Whether    equity    has   jurisdiction    may    be    raised    by    de- 
murrer to  the  bill.    Id 550 

3. Where,  on  demurrer  to  a  bill,  it  appeared  that  taking  the 

charges  as  true,  the  bill  would  be  dismissed  on  final  hearing,  the 
demurrer  would  be  sustained  and  the  bill  dismissed.    Id 550 

DESCENT  AND  DEVISE— 1.  Testator  gave  the  income  of  one- 
third  of  his  estate  to  his  daughter  L.  for  life,  the  income  of  an- 
other third  to  his  son  F.  for  life,  and  the  remaining  third  he  de- 
vised absolutely  to  his  daughter  E.  on  her  attaining  the  age  of 
twenty-four;  the  executors,  also  named  as  trustees,  being  di- 
rected to  lease  or  sell  the  property  in  the  meantime  as  might  be 
necessary  and  pay  the  income  to  the  beneficiaries  quarterly. — 
Heldy   that,   testator  not   having  devised   the   remainder  of  the 
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estate  devised  to  F.  for  life,  the  legal  title  to  such  third  did  not 
pass  to  the  executors  or  trustees,  but  instead  descended  to  tes- 
tator's heirs-at-law,  subject  to  be  divested  by  the  exercise  of  the 
power  by  the  trustees.    Hopping  v.  Gray 502 

2. Where,  under  testator's  will,  his  son  took  the  right  to  re- 
ceive the  income  of  one-third  of  the  estate  during  his  life,  also 
immediate  legal  title  to  an  undivided  one-ninth  of  the  estate 
because  of  testator's  failure  to  dispose  of  the  remainder  after 
his  life  estate  in  an  undivided  third,  the  son's  equitable  life 
estate  to  the  extent  of  one-third  thereof  merged  in  the  remainder 
to  the  extent  of  one- ninth  thereof  immediately  on  testator's 
death,  and  hence  such  ninth  was  subject  to  execution  by  the 
son's   creditors.     Id 502 

DISMISSAL  OF  BirJ>-Where  no  relief  is  prayed  for  in  a  bill 
against  a  defendant,  the  bill  will  be  dismissed  as  against  him. 
Gbeiss  v.  Noisky 1 

DIVORCE] — 1.  In  a  husband's  suit  against  his  wife  for  desertion, 
evidence  examined  and  held,  that  it  was  not  shown  that  the 
desertion  was  obstinate  against  the  will  of  the  petitioner. 
NORCROSS  V.  NORCBOSS 195 

2. Although  a  wife  may  without  cause  -or  justification  abandon 

her  husband,  the  law  imposes  upon  him  a  duty  to  use  active 
efforts  to  terminate  the  separation  by  making  such  advances  or 
concessions  as  migat  reasonably  be  expected  to  induce  her  to 
return  to  him,  and  he  is  excused  from  discharging  this  obliga- 
tion only  when  it  is  manifest  from  the  facts  in  the  case  that  to  . 
do  so  would  be  unavailing.    Id 195 

3. Also  held,  upon  the  evidence  that  the  denial  of  the  decree 

is  further  sustainable  because  of  the  charge  of  willfulness  of  the 
supposed  desertion  as  supported  only  by  the  petitioner's  evi- 
dence.   Id .' 195 

4. Voluntary  separation  does  not  amount  to  desertion,  nor  can 

desertion  be  inferred  from  the  mere  fact  that  the  parties  do  not 
live  together.    Freeman  v.  Freeman 360 

5. A   pending  divorce  suit  abates  upon  the  death   of  either 

party,  without  surviving  interest  in  anyone,  and  therefore  it 
cannot  be  revived.    Dunham  v.  Dunham 395 

6. A  decree  nisi  of  divorce  may  not  be  made  absolute,  and  the 

marriage  between  the  parties  cannot  be  dissolved,  by  a  final  de- 
cree made  after  the  death  of  one  or  the  other  of  them.    Id 395 
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7. If  a  final  decree  of  divorce  be  inadvertently  entered  after 

the  death  of  either  party  to  a  suit  for  divorce,  it  will  be  vacated, 
set  aside  and  for  nothing  holden.    Id 395 

8. That  a  divorce  suit  abated  by  the  death  of  petitioner  before 

entry  of  final  decree,  did  not  authorize  the  dismissal,  on  appli- 
cation of  defendant,  of  the  original  petition  for  divorce.     Id 895 

9. A  desertion  can  only  be  regarded  as  continued  within  the 

meaning  of  section  31  of  the  Divorce  act  (P.  L.  1901  p.  483)  if 
the  deserting  party  shall  have  been  under  restraint  either  by 
due  process  of  law  or  his  voluntary  act ;  insanity  not  being  a 
voluntary  act,  but  an  affliction  regarded  as  an  act  of  God,  in- 
carceration, by  reason  of  insanity,  does  not  fall  within  the  letter 
or  the  spirit  of  the  section.    Porter  t*.  Porter 400 

10. If  petitioner  knew  when  she  married  defendant  that  she  was 

not  then  divorced  from  her  former  husband,  and  defendant  did 
not  know  it,  petitioner  is  not  entitled  to  alimony  pendente  Wfe, 
unless,  after  the  dissolution  of  petitioner's  former  marriage,  the 

firties  showed  their  consent  to  the  marriage  by  evidence  other 
an  that  arising  from  continual  matrimonial  repute ;  but,  if  at 
the  time  of  the  marriage  the  parties  believed  they  could  be  law- 
fully married,  and  lived  together  in  that  belief,  it  may  be  inferred 
from  their  continuous  living  together  as  husband  and  wife  that 
they  consented  to  the  marriage  after  the  removal  of  the  legal 
obstacle  thereto  by  the  wife*s  divorce  from  her  former  husband. 
Robinson  v.  Robinson 466 

11. If  a  former  marriage  of  the  wife  had   not  been  dissolved 

when  the  parties  to  a  divorce  suit  were  married,  and  it  is  not 
shown  that  the  parties  consented  to  marriage  after  the  former 
marriage  was  dissolved,  alimony  pendente  lite  should  not  be 
awarded  to  the  wife.     Id 466 

12. A  wife  seeking  alimony  pending  a  divorce  suit  has  the  bur- 
den of  showing  the  existence  of  the  marriage  relation ;  and  if 
her  former  marriage,  existing  when  she  was  married  to  defendant, 
had  been  subsequently  dissolved,  she  has  the  burden  of  showing 
that  there  was  an  interchange  of  consent  to  marriage  after  such 
dissolution.     Id 466 

13. On  petition  by  the  wife  for  alimony  pendente  lite,  evidence 

held  insufficient  to  show  that  the  wife  believed  when  she  married 
defendant  that  her  divorce  from  her  former  husband  had  been 
granted.    Id 466 

14. While  the  act  of  a  wife  in  submitting  to  intercourse  with 

her  husband  through  force  or  duress,  with  knowledge  of  his  pre- 
vious adultery,  would  not  constitute  condonation  thereof  in  a 
suit  for  divorce,  yet  where  she  continued  to  do  so  over  a  period 
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of  seven  months,  her  acts  could  not  be  held  involuntary  within 
the  rule  that  the  injured  spouse  is  placed  to  her  election  either 
to  terminate  their  relations  or  forego  the  remedy  for  the  offence. 
Leech  v.  Leech 472 

15. A  husband's  adultery  affording  ground  for  divorce  was  not 

condoned  by  the  wife's  subsequent  submission  to  intercourse 
with  him.  where  he  continued  to  treat  her  with  extreme  cruelty 
until  she  fled  from  his  home.     Id 472 

16. In  a  wife's  suit  for  a  limited  divorce  from  her  husband  on 

the  ground  of  his  extreme  cruelty,  evidence  examined,  and  Held 
that  although  immediately  preceding  the  separation  of  the  parties 
the  husband  undoubtedly  struck  his  wife  under  provocation  from 
her,  there  neither  has  been  nor  will  t>e  real  injury  or  danger  to 
her  life  or  health  from  his  past  or  probable  future  conduct  if 
she  shall  return  to  his  home,  and  hence  her  petition  will  be  dis- 
missed, but  without  prejudice,  if  on  her  return  he  shall  again 
treat  her  with  violence.     Saundebs  v.  Saunders 491 

17. The  remedy  by  decree  of  divorce  for  extreme  cruelty   is 

applicable,  not  as  a  punitive,  but  as  a  preventive  measure,  to 
protect  the  health  or  life  of  the  wife  in  the  future  from  threat- 
ened   danger.      Id 491 

18. The  rule   that  a  bill  of  review  to  open  a  divorce  decree 

cannot  be  filed  after  the  statutory  time  to  take  an  appeal  from 
a  decree  does  not  apply  to  default  decrees  in  ex  parte  cases  pro- 
cured by  imposition  and  fraud,  of  which  the  court,  as  well  as 
the  state  and  the  defendant,  are  the  victims.    Jones  v.  Jones..   558 

19. WTiere   a   divorce   is   granted   on   defendant's   default,   she 

cannot  appeal,  so  that,  where  the  decree  is  obtained  by  fraud, 
the  defaulting  party  may  file  a  petition  to  set  it  aside  though 
the  time  to  appeal  has  expired.     Id • 558 

20. Where   a    default   divorce   decree   was  obtained   by   fraud, 

the  wife's  remedy  was  not  limited  to  a  bill  of  review,  but  she 
was  entitled  to  invoke  a  summary  remedy  by  petition  to  set 
aside  the  decree,  provided  she  acted  promptly  on  discovering 
the   fraud.     Id 558 

21. F^vidence    hrld   insufficient    in    a    suit    for  divorce   on    the 

ground  of  adultery,  brought  by  a  husband  against  his  wife. 
Cooper   r.    Cooper 681 

22. In  a  suit  for  divorce  from  bed  and  board  brought  by  the 

wife  against  her  husband  upon  the  ground  of  his  extreme 
cruelty  toward  her,  where  it  appeared  from  the  evidence  that 
upon  the  occasion  of  such  alleged  cruelty  she  had  provoked  him 
to  sudden   anger  by  accusing  him  of  a   crime  of  a  peculiarly 
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revolting  nature  of  which  he  was  innocent,  a  decree  for  per- 
manent separation  should  be  denied.     Pittis  v.  Pittis 635 

23. The  principal  object  sought  to  be  obtained  by  the  court's 

decree  of  separation  in  suits  of  the  present  character  is  the 
reasonable  protection  of  the  wife  against  future  probable  acts 
of  cruelty,  and  where  the  evidence  shows  that  the  previous 
acts  of  alleged  cruelty  of  the  husband  were  provoked  solely 
by  the  wife's  voluntary  and  malicious  accusations  against  him, 
the  necessity  for  such  a  decree  does  not  exist.     Id 635 

DOMICILE — 1.  The  domicile  of  a  wife  merges  into  that  of  the 
husband,  and  the  unity  of  domicile  exists  during  coverture  un- 
less the  wife  actually  acquires  a  new  domicile  by  the  consent 
of  the  husband,  or  a  constructive  one.  as  manifested  by  acqui- 
escence, abandonment,  or  conduct  so  inimical  to  cohabitation 
as  will  secure  to  the  wife  a  divorce.     In  be  Geiser's  Will.  . . .  311 

2. A  woman  of  considerable  means  married  in  Pennsylvania 

a  man  of  very  limited  means.  The  man's  domicile  continued 
in  Pennsylvania.  Throughout  their  marriage  she  maintained 
herself  and  contributed  to  the  support  of  her  husband.  She 
had  no  legal  grounds  for  separating  from  her  husband,  and  did 
not  attempt  to  do  so,  but  cohabited  with  him  at  'his  domicile 
in  Pennsylvania  up  to  within  less  than  a  month  before  her 
death,  except  when  away  in  search  of  health.  She  declared 
that  she  regarded  a  city  in  New  Jersey  as  her  domicile. — Held, 
not  to  show  that  she  was  domiciled  in  New  Jersey,  and  the 
prerogative   court   was   without   jurisdiction   to   admit   her   will 

to    probate.      Id 311 

See  Prerogative  Court. 

DOWER— Under  Comp.  Stat.  1910  p.  2043,  enlarging  a  wife's 
right  of  dower  to  include  lands  whereof  her  husband,  "or  any 
other  to  his  use,"  was  seized  of  an  estate  of  inheritance  at  any 
time  during  coverture,  where  a  husband  paid  the  purchase  price 

^  for  land,  but  had  the  title  conveyed  to  bis  brother  .to  hold  in 
*.rust  for  the  husband,  the  wife  was  entitled  to  maintain  a  bill 
to  protect  her  dower  in  the  land  against  the  possibility  of  a 
conveyance  to  an  innocent  purchaser  before  the  dower  become 
consummate.     Brown    r.    Brown ^ 40 


E. 

EQUITABLE  CONVERSION— 1.  Where  the  real  estate  of  a  tes- 
tatrix has  been  in  fact  turned  into  personalty  under  a  power  of 
sale  contained  in  the  will,  the  result  as  far  as  the  distribution 
of  the  estate  is  concerned,  is  the  same  as  if  the  will  contained 
a  direction  to  convert.     Keen  v.  Plume 526 

2. A   power  of  sale   as   distinguished   from   a   trust   for  sale 
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does  not  operate  as  a  conversion  of  property.  The  direction  to 
sell  must  be  imperative  in  order  to  operate  as  a  conversion, 
but  if  it  be  exercised  the  property  will  be  converted  according 
to  law  unless  there  be  a  trust  declared  of  the  proceeds  suflBcient 
to   reconvert  it.     Id * 526 

3. It  is  a   physical  change  of  land  to  money,  effected  by  a 

valid  testamentary  power  to  perform  an  act  evidently  in  the 
contemplation  of  the  testatrix,  which  establishes  the  rule  upon 
the  foundation  of  reason.  The  estate  will  therefore  devolve 
under  the  provisions  of  the  will  as  personalty.     Id 526 

ESTOPPEL — 1.  Tlie  defence  of  an  estoppel  because  at  a  meeting 
of  an  independent  board  of  directors  of  the  company  it  was 
voted  that  it  was  not  expedient  for  the  company  to  bring  suit 
.  against  Delaney  on  account  of  the  allegations  against  him.  is 
not  available,  for  there  was  no  release  executed  by  the  com- 
pany to  Delaney,  and  the  company  by  a  mere  vote  by  its  di- 
rectors could  not  estop  itself  from  rescinding  its  resolution  and 
bringing  suit  the  next  day  after  the  passing  thereof.  If  there 
is  an  estoppel  it  can  only  lie  in  facts  which  go  to  show  that 
all  parties  acted  upon  the  vote  and  that  it  would  be  inequitable 
to  allow  it  afterwards  to  be  rescinded  or  disregarded.  Good- 
body  V.   Delaney 140 

2. If  estoppel  is  claimed  by  reason  of  any  act  of  -the  com- 
pany, the  court  will  look  into  the  bill  in  its  entirety,  and  de- 
termine whether,  under  all  the  circumstances,  the  complainant 
has  made  such  a  showing  of  wrong  on  the  part  of  the  corpora- 
tion or  its  officers,  and  injury  to  himself,  as  will  justify  the 
suit.  If  it  be  true,  as  alleged,  that  Delaney,  trustee  as  he 
was,  diverted  several  hundred  thousand  dollars  worth  of  prop- 
erty from  the  company  to  himself  by  means  of  a  manipulation 
of  the  reorganization  scheme,  and  without  notice  to  the  stock- 
holders of  the  company,  a  case  has  been  made  which  gives  the 
complainants  an  equity,  and  negatives  any  claim  of  estoppel 
which  it  might  otherwise  lie  in  his  mouth  to  assert.     Id 140 

3. Complainant  conveyed   land   to  R.,  who  agreed   to  find   a 

purchaser  for  complainant's  property,  under  an  arrangement 
with  R.  that  the  title  should  be  placed  in  his  name  so  that  he 
could  mislead  an  alleged  friend  of  R.  into  believing  that  R. 
owned  the  property,  so  as  to  in  that  way  enable*  R.  to  borrow 
money  from  his  friend  to  purchase  from  complainant,  or,  as 
complainant  also  testified,  so  as  to  enable  R.  to  sell  to  such 
friend  for  complainant's  price,  and  the  deeds  were  recorded, 
and  R.  sold  the  property  to  defendant,  an  innocent  purchaser, 
and  did  not  pay  complainant  the  price  according  to  his  agree- 
ment to  do  so  or  return  the  deed  within  a  week,  but  complain- 
ant waited  three  months  after  conveying  to  R.  before  taking  any 
action. — Held,   that   complainant    was   estopped    as   against    de- 
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feodant  from  claimiDg  that  the  deeds  to  H.  were  void.     Moore 
V.  Riddle   197 

EVIDENCE— 1.  The  rule  stated  in  Higgins  v.  Senior,  8  Mces,  d  W, 
843,  to  the  effect  that  a  person  not  a  party  to  a  written  con- 
tract may  be  shown  to  be  a  party  by  parol  evidence,  in  the  ab- 
sence of  ambiguity,  fraud,  mistake  or  subsequent  contract,  has 
never  been  adopted  by  the  courts  of  this  state.  LeGrand  Co. 
V.  RlCHMAN    481 

2. In  a   suit   for  specific  performance  of  a  written   contract 

for  the  sale  of  land,  where  no  change  of  possession  has  occurred, 
a  person  cannot  be  shown  to  be  a  party  by  parol  evidence. 
This  does  not,  of  course,  deny  the  right  of  proving  by  parol 
evidence  the  authority  of  an  agent  who  has  executed  a  written 
contract  in  the  name  of  his  principal.     Id 481 

3. In  a  ^uit  for  the  specific  performance  of  a  written  con- 
tract for  the  sale  of  land  a  demurrer  will  be  sustained  where 
the  demurrants  are  not  parties  to  the  written  contract  sued  on, 
and  there  is  no  averment  in  the  bill  suggesting  that  the  con- 
tract was  not  exactly  as  the  parties  to  the  contract  intended 
it  to  be.  or  that  complainant  did  not  know  that  demurrants 
were  the  parties  in  the  transaction,  and  that  a  party  with  whom 
complainant  was  contracting  was  simply  acting  as  an  agent  of 
demurrants.     Id 481 

4. The  rule  that  a  party  seeking  to  establish  a  lost  instrument 

such  as  a  deed  of  conveyance  or  a  will,  or  to  recover  upon  a 
lost  instrument  such  as  a  mortgage  or  a  promissory  note,  mani- 
festly casts  the  burden  of  proof  on  the  party  claiming  under 
the  lost  instrument,  and  it  is  consonant  with  reason  that  the 
burden  of  proof  shall  not  only  be  sustained  by  him,  but  that 
the  evidence  as  to  the  existence,  execution  and  delivery  of  the 
lost  instrument  should  be  clear  and  cogent.  Maddock  r.  Con- 
nolly      533 

5. Parol  evidence  is  admissible  in  equity  to  show  for  what 

purpose  a  written  agreement  to  repurchase  land  was  executed. 
Oak  Ridge  Co.   v.  Toole 541 

.    Kec  Mortgages. 

EXCEPTIONS — 1.  In  a  suit  to  foreclose  a  mortgage  on  a  lot  with  a 
one  hundred  and  ten-foot  front,  sixty  feet  of  which  had  been 
conveyed  by  the  mortgagor  to  parties  who  gave  a  second  mort- 
gage thereon,  and  the  remaining  fifty  feet  of  which  was  sub- 
sequently conveyed  to  S.,  a  decree  pro  confesso  was  taken 
against  all  of  the  defendants,  and  the  suit  was  referred  to  a 
master  to  report  the  amount  due  on  both  mortgages,  their 
priority,  and  the  order  in  which  the  lands  should  be  sold.  The 
master  reported  that  the  lands  of  S.  should  be  first  sold  to  raise 
$3,500  to  apply  on  the  first  mortgage,  that  the  sixty-foot  lot 
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should  be  sold,  and  the  proceeds  applied  on  both  mortgages,  and 
that,  if  the  proceeds  of  the  sale  of  such  lot  were  insufficient  to 
pay  the  first  mortgage,  the  deficiency  should  be  made  up  from 
the  surplus  realized  from  the  sale  of  the  property  of  S.  S. 
excepted  to  that  portion  of  the  report  requiring  an  appropriation 
of  the  proceeds  of  the  sale  of  his  lands  in  excess  of  $3,500.  It 
appeared  that  the  first  mortgage  contained  a  clause,  which  was 
not  pleaded,  providing  that  the  mortgagees  would  release  the 
fifty-foot  lot  upon  the  payment  of  $3,500. — Held,  that  the 
question  raised  by  the  exceptions  could  not  be  determined  with- 
out the  filing  of  a  cross-bill,  since  the  defendants  interested  in 
the  sixty-foot  lot  had  a  right  to  assume  that  it  would  be  reported 
that  the  lands  should  be  sold  in  the  inverse  order  of  alienation, 
and  were  entitled  to  their  day  in  court  to  controvert  the  equity 
asserted  by  S.     Shinnen   v.  Klein 207 

2. The  master  in  so  reporting  the  equity  of  S.  overstepped 

the  directions  of  the  order  of  reference,  and  violated  chancery 
court  rule  24,  forbidding  the  making  of  a  report  or  decree,  post- 
poning the  rights  or  claims  of  a  defendant  against  whom  a  de- 
cree pro  confesso  has  been  taken,  unless  the  priority  of  the 
rights  or  claims  of  such  other  defendant  and  the  facts  ujwn 
which  it  depends  are  distinctly  set  forth  in  the  bill.     Id 207 

EXECUTIONS — See  Fraudulent  Conveyances. 


F. 

FORECLOSURE  OF  MORTGAGES— Under  act  April  20th.  1900 
(P.  L.  1906  p.  269),  requiring  notice  of  sale  under  foreclosure 
decree  to  specify  all  liens  subject  to  which  the  sale  is  to  be 
made,  the  court  was  required  in  a  suit  to  foreclose  a  mortgage 
to  decide  whether  the  mortgage  is  superior  to  the  rights  of  de- 
fendant under  a  tax  title.     Compton   r.   Feldmark 112' 

FRAUD — 1.  Evidence  examined  in  a  suit  brought  by  the  stock- 
holders of  the  Fisheries  Company,  a  New  Jersey  cori)oration, 
against  Ordener  J.  Delaney.  to  compel  the.  restitution  by  him  to 
the  treasury  of  the  company  of  the  value  of  certain  pnii)erty 
alleged  to  have  been  abstracted  from  the  company  by  him  in  the 
process  of  reorganizing  it  after  its  failure,  and  for  the  further 
purpose  of  compelling  him  to  account  for  certain  profits  made 
by  him  in  the  years  1908  and  1909,  by  the  use  of  the  property 
of  the  Fisheries  Company  under  leases  made  to  himself  or  to  a 
corporation  of  which  he  was  the  principal  stockholder,  he  being 
a  director,  the  general  manager  and  one  of  the  receivers  of  the 
Fisheries  ^Company  when  insolvency  finally  supervened,  and 
held,  that  he  is  liable  to  account  therefor  upon  the  ground  that 
he  occupied  a  fiduciary  position  with  relation  to  the  Fisheries 
Company  and  its  stockholders,  and  that  he  either  concealed  or 
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did  not  disclose  the  extent  to  whicli  be  was  malting  a  profit  out 
of  the   transactions.     Goodbody   v.   Delaney 140 

2. At  the  time  of  the  signing  of  the  promise  the  will  of  the 

niece,  duly  executed,  was  in  existence  and  has  since  been  ad- 
mitted to  probate,  which  disappointed  the  testator's  wish  and 
violated  her  solemn  promise.  The  permitting  of  such  a  will  to 
exist  was  a  fraud  on  the  testator  and  on  the  three  beneficiaries 
named  in  the  promise.  The  promise  of  the  niece  having  been  the 
inducement  which  led  the  testator  to  leave  his  will  unaltered, 
and  her  will  having  been  in  existence  which  violated  her  promise, 
her  failure  to  alter  it  so  as  to  comply  with  the  promise,  made 
the  inducement  fraudulent,  and  it  is  on  this  ground  that  equity 
assumes  jurisdiction  for  preventing  the  statute  of  wills  from 
becoming  a  means  of  fraud.     Belknap  r.  Tillotson 271 

FRAUDS  AND  PERJURIES,  STATUTE  OF— «fce  Antenuptial 
Agreements. 

FRAUDULENT  CONVEYANCES— 1.  As  to  personal  property,  a 
judgment  creditor's  right  to  an  accounting  against  the  debtor's 
mortgagee  does  not  depend  on  his  judgment  but  on  the  levy  of 
execution  thereon,  which  alone  creates  a  lien.  Schneideb  r. 
Schmidt    81 

2. The  levy  on  personal  property  is  seizure  of  the  judgment 

debtor's  right  at  the  time  of  delivery  of  the  execution  to  the 
sheriff.      Id 81 

3. A  transfer  of  personal   property  by  a  debtor  is  subject  to 

attack  by  an  existing  creditor,  claiming  under  a  subsequent 
execution,  if  the  transfer  was  in  effect  substantially  a  gift  in 
fraud   of  creditors.     Id 81 

4. A  mortgagor  may  release  or  convey  his  equity  to  the  mort- 
gagee, and  the  transfer  if  fairly  made  is  binding  on  those  claim- 
ing under  the  mortgagor  by  rights  subsequently  acquired  ;  but 
existing  creditors  of  the  mortgagor,  with  a  decree  obtained  be- 
fore the  transfer,  could  question  such  transfer  under  a  subse- 
quent  levy.      Id 81 

5. On  a  bill  by  judgment  creditors  against  a  mortgagee  of  the 

debtor  who  had  taken  possession  of  the  property,  evidence  held 
to  show  that  a  transfer  of  the  equity  of  redemption  by  the  debtor 
to  the  mortgagee  was  valid.     Id 81 

6. Though  a  mortgage  was  good  only  in  equity,  being  to  the 

mortgagor's  wife,  who  claimed  there  was  a  foreclosure  and  pur- 
•  chase  by  her  and  a  transfer  to  her  of  the  equity  of  redemption, 
it  was  not  necessarj',  as  against  his  creditors,  that  the  fore- 
closure be  by  bill  in  equity,  but  it  was  sufficient  if  on  all  the 
facts  there  was  a  transfer  of  the  equity  of  redemption,  valid 
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in  a  court  of  equity  against  the  mortgagor  or  those  claiming 
under  him  by  a  subsequent  levy  on  the  goods.     Id 81 

7. A  partner  has  power  by  bill  of  sale  to  convey  title  to  the 

personal  property  of  the  firm  in  payment  of  its  debts.    Id 81 

8. A  debtor's  wife  petitioned  for  injunction  against  a  sale  of 

goods  under  execution  against  him,  claimng  that  she  formerly 
had  had  a  mortgage  on  the  goods  which  she  had  foreclosed  and 
had  purchased  the  property.  She  also  claimed  that,  if  not 
owner  thereof,  she  held  possession  partly  as  mortgagee. — Held, 
in  a  subsequent  suit  against  her  as  mortgagee  by  the  same 
creditors  claiming  the  debtor's  equity  of  redemption,  that  she 
was  entitled  to  set  up  and  prove  ownership  by  a  bill  of  sale 
to  her  by  the  mortgagor's,  execution  after  the  foreclosure.     Id.,     81 

9. Where  a  sale  under  execution  was  enjoined  by  the  debtor's 

wife,  and  her  petition  set  up  a  claim  as  mortgagee,  the  creditors 
were  justified  in  bringing  a  bill  against  her  claiming  the  debtor's 
right  to  redeem,  and,  on  her  then  proving  ownership  by  virtue 
of  a  subsequent  bill  of  sale,  the  dismissal  of  their  bill  would 
be  without  costs.    Id 81 

10. To  justify  a  decree  in  a  judgment  creditor's  suit   to  set 

aside  a  conveyance  from  the  judgment  debtor  to  a  grantee  for 
the  use  of  the  judgment  debtor's  wife,  and  to  subject  the  lands 
so  conveyed  to  the  lien  of  the  creditor's  judgment,  the  evidence 
must  warrant  a  finding  of  fact  to  the  effect  that  at  the  time 
the  conveyance  was  made,  there  existed  an  actual  intent  to  de- 
fraud subsequent  creditors,  if  no  creditors  existed  at  the  time 
the  conveyance  was  made.    Beckett  v.  Andobfeb 125 

11. Whether  an  agreement  between  the  judgment  debtor  and 

his  wife  whereby  she  waived  the  wrongs  her  husband  had  com- 
mitted and  resumed  co-habitation  with  him,  affords  such  a  con- 
sideration for  the  conveyance  that  it  cannot  be  treated  as  volun- 
tary is  immaterial  for  the  reason  that  the  acceptance  of  the  fact 
that  the  conveyance  was  the  result  of  such  engagements  of  the 
parties,  and  that  her  purpose  was  to  protect  herself  against 
being  again  deserted  and  left  wholly  destitute,  renders  it  impos- 
sible to  conclude  that  an  intent  to  defraud  future  creditors  en- 
tered into  the  transaction.    Id 125 

12. The  fact  that  no  writing  exists  manifesting  a  trust  title  in 

the  grantee  for  the  benefit  of  the  wife  is  immaterial,  so  far  as 

the  rights  of  complainant  are  concerned.     Id 125 

13. Evidence  held  to  require  a  finding  that  a  conveyance  of 

attached  land  belonging  to  a  debtor,  filed  for  record  after 
the  attachment  and  dated  one  day  prior  to  the  date  of  the  writ, 
conveying  the  property  to  a  corporation,  the  stock  of  which  was 
controlled  by  the  debtor's  wife,  was  fraudulent  as  against  credi- 
tors.    Bourgeois  v.  Rislet  Real  Estate  Co 211 
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14. Conveyance  of  property  of  an  insolvent  debtor  to  a  cor- 
poration formed  by  him  for  the  sole  purpose  of  taking  over  the 
property,  the  consideration  of  which  is  the  issuance  of  all  the 
capital  stock  of  the  company,  is  void  as  against  creditors.    Id . .  211 

15. Where  attached  property  valued  at  $25,000  was  sold  to  an 

attaching  creditor  for  $1,870  under  a  judgment  for  $2,662.34  and 
the  creditor  thereupon  sued  in  equity  to  set  aside  an  alleged 
fraudulent  conveyance  of  the  property  to  a  corporation,  which 
conveyance  was  found  to  be  fraudulent,  he  was  only  entitled  to 
the  amount  due  on  his  debt  and  not  to  the  property,  under  the 
rule  that  he  who  seeks  equity  must  do  equity.    Id 211 

FRAUDULENT  MISREPRESENTATIONS— Evidence  examined 
in  a  foreclosure  suit  in  which  the  mortgagor  defendants  set  up  by 
answer  that  they  were  induced  to  purchase  a  moving  picture 
business  and  to  execute  the  mortgage  in  question  by  fraudulent 
misrepresentations  of  the  complainant  in  respect  to  the  moving 
picture  business,  to  the  effect  that  at  the  time  of  their  purchase 
of  the  same,  it  was  paying  expenses,  and  that  it  had  been  highly 
profitable  during  the  preceding  spring  and  winter ;  and  where 
the  defendants  also  filed  a  cross-bill  for  the  surrender  and  can- 
cellation of  the  bond  and  mortgage,  and  held,  that  the  defend- 
ants had  failed  to  sustain  the  burden  of  proof  as  to  the  fraud- 
ulent misrepresentations  charged  by  them,  and  that  the  defend- 
ants did  not  rely  on  them,  even  if  made.  Kantor  v.  Prances- 
cnELLO   182 


G. 

Gin?S — 1.  Nothing  is  better  settled  than  that  there  is  no  equity 
to  perfect  an  imperfect  gift.  A  man  may  transfer  his  property 
without  valuable  consideration  in  one  of  two  ways ;  he  may 
either  do  such  acts  as  amount  in  law  to  a  conveyance  or  assign- 
ment of  the  property  and  thus  completely  divest  himself  of  the 
legal  ownership,  in  which  case  the  person  who  by  those  acts 
acquires  the  property  takes  it  beneficially  or  on  trust  as  the 
case  may  be ;  or  the  legal  owner  of  the  property  may  by  either 
one  of  the  modes  recognized  as  amounting  to  a  valid  declaration 
of  trust,  constitute  himself  a  trustee  and  without  an  actual 
transfer  of  the  legal  title  may  so  deal  with  the  property  as  to 
deprive  himself  of  its  beneficial  ownership  and  declare  that  he 
will  hold  it  from  that  time  forward  in  trust  for  the  other  per- 
son.    Fabrell  v.  Passaic  Water  Co 97 

2. The  several  modes  of  assignment  are  as  applicable  to  the 

case  of  gifts  as  to  those  of  transfers  for  value.  The  gift  is  just 
as  completely  vested  by  the  one  mode  as  by  the  other,  and  it  is 
settled  law  that  the  fact  that  a  bond  is  not  payable  to  bearer, 
and  that  the  instrument  is  not  negotiable,  does  not  prevent  a 
valid  gift  of  it  by  manual  tradition  without  writing.    Id 97 

44 
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3. Where  A.,  a  business  man  of  mature  years,  possessed  of 

considerable  property,  while  engaged  to  be  married  to  Miss  P., 
handed  her  a  coupon  bond  of  the  Passaic  Water  Company  for 
one  thousand  dollars,  registered  as  to  principal  in  the  name  of 
A.,  and  on  its  face  payable  to  bearer  or  registered  holder  thereof, 
and  providing  that  it  "may  at  any  time  be  registered  in  the  name- 
of  the  owner  on  the  books  of  the  company;  »  »  ♦  after 
which  this  bond  shall  be  transferable  only  upon  the  books  of 
the  company,  until  it  shall,  at  the  request  of  the  holder,  be  reg- 
istered as  payable  to  bearer,  which  shall  restore  transferability 
by  delivery,"  and  although  he  lived  for  six  or  seven  years  after  it 
came  into  Miss  F.'s  possession,  did  not  reclaim  it,  reclamation 
being  all  the  more  easy  because  of  the  fact  that  the  bond  stood 
registered  in  his  name,  and  told  a  friend  that  he  had  made  Miss 
F.  a  present  of  a  bond  of  that  description,  and  she  took  the  interest 
accruing  upon  it  for  ten  or  twelve  years  before  her  death — Held, 
that  it  was  natural,  situated  as  they  were,  that  he  should  have 
made  a  gift,  and  there  being  no  evidence  against  it.  the  infer- 
ence that  a  gift  was  actually  made  was  the  only  fair  inference 
from  the  proofs.     Id 97 

4. The  gift  did  not  remain  incomplete  because  of  the  clauses 

in  the  bond,  which  provide  that  it  is  payable  to  the  bearer  or 
registered  holder,  and  that  if  iv^^istered  it  shall  be  transferable 
only  on  the  books  of  the  company,  until  it  shall,  at  the  request 
of  the  holder,  be  registered  payable  to.  bearer  ''which  shall  re- 
store transferability  hy  delivery."'     Id 97 

5. There  are  two  kinds  of  corporation  bonds  in  common  use 

to-day:  those  that  are  negotiable,  and  those  that  are  merely 
assignable.  The  object  of  the  clause  in  question  was  to  give 
the  owner  the  option  of  having  either  the  one  form  of  obliga- 
tion or  the  other,  at  his  pleasure.     Id 97 

6. The  failure  to  direct  the  company  to  make  a  transfer  on 

its  books,  standing  by  itself,  is  without  significance  as  long  as  it 
is  the  doctrine  of  this  court  that  a  valid  gift  may  be  made  by 
parol.  Proof  of  failure  to  make  in  one  way  is  no  proof  of  failure 
to  make  in  another.     Id 97 

7. The  administratrix  of  Miss  F.  having  requested  the  de- 
fendant company  to  register  the  bond  in  question,  and  such  re- 
quest having  been  refused,  this  court  will  compel  a  perform- 
ance of  the  company's  agreement  to  register  the  bond.  A  suit 
for  daraages  based  on  the  refusal  to  do  so  would  not  be  a  com- 
plete or  satisfactory   remedy.     Id 97 

8. Evidence  held  insufficient  to  show  a  delivery  by  a  donor 

of  shares  of  corporate  stock  with  the  intention  of  divesting 
himself  of  all  dominion  over  them.     Swayze  v.  Huntington..   127 
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9. To  establish  a  gift  inter  vivo$  there  must  be  a  donative 

intentioD  on  the  part  of  the  donor,  actual  delivery  of  the  sub- 
ject-matter, except  in  case  of  a  chose  in  action,  in  which  the 
delivery  must  be  of  the  character  of  which  it  is  most  capable, 
and  the  donor  must  divest  himself  of  all  dominion  over  the 
subject-matter.      Id 127 


1. 

INJUNCTIONS — 1.  A  court  of  equity  may  not  interfere  by  injunc- 
tion to  restrain  municipalities  and  subordinate  bodies  from  an 
abuse  of  discretion  lodged  in  them  by  the  legislature,  in  the  ab- 
sence of  special  equities  calling  for  such  intervention ;  the  review 
of  such  acts,  except  in  cases  where  peculiar  and  extraordinary 
rights  are  affected,  being  within  the  jurisdiction  of  the  supreme 
court.    Bebden  v,  Passaic  Valley  Sewebage  Comm'bs 235 

2. A  preliminary  injunction  may  not  be  granted  to  restrain 

a  portion  of  a  public  improvement  authorized  by  statute  on  the 
ground  that  the  statute  is  unconstitutional,  where  the  consti- 
tutional question  is  doubtful.     Id 235 

3. Where  taxpayers  sued  the  board  of  sewerage  commission- 
ers to  restrain  the  construction  of  a  pressure  tunnel,  part  of 
the  Passaic  valley  sewer,  constructed  under  authority  conferred 
on  certain  municipalities  by  P.  L.  1901  p.  22,  the  municipalities 
were  necessary  parties  to  the  suit.     Id 235 

4. Where  certain  contractors*  rights  of  passage  over  a  street 

extension,  which  the  town  was  about  to  vacate,  were  only  those 
of  passage  over  a  highway  common  to  the  public,  and  the  injury 
to  them  in  legal  contemplation  was  not  different  in  kind  from 
that  which  every  other  citizen  sustained,  they  were  not  entitled 
to  sue  to  enjoin  the  vacation  of  such  street.  Harrison  Land 
Co.  t\  Crucible  Steel  Co 414 

5. Where  an  ordinance  providing  for  the  vacation  of  an  ex- 
tension of  C.  street  expressly  declared  that  the  vacation  was 
made  subject  to  an  agreement  by  the  prior  owners  of  adjoining 
lands,  including  complainant,  that  the  extension  should  be  open 
for  their  use,  whether  the  ordinance,  if  passed,  would  release  or 
destroy  the  rights  of  the  parties  under  the  agreement  as  against 
each  other,  was  a  legal  question  which  must  first  be  deter- 
mined by  the  courts,  and  could  not  be  determined  on  an  appli- 
cation for  an  injunction  to  restrain  the  passage  of  the  pro- 
posed   ordinance.      Id 414 

6. A  court  of  equity  will  not  enjoin  the  passage  of  ordinances 

which  are  within  the  scope  of  the  powers  of  the  municipality. 

Id 414 
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7. Where  a  city  ordinance  vacating  a  street  extension  is  al- 
leged to  be  invalid  because  of  fraud,  or  passed  in  the  interest 
of  private  concerns,  and  to  constitute  an  abuse -of  legislative 
discretion,  the  remedy  of  persons  suffering  no  injury  to  private 
property  is  by  certiorari  after  the  ordinance  is  passed,  and  not 
by  injunction  against  its  passage.     Id 414 

8. Where  complainant  illegally  maintained  a  moving  picture 

show  on  Sunday,  he  was  not  entitled  to  an  injunction  restrain- 
ing the  police  authorities  in  closing  bis  show  from  reading  a 
proclamation  against  riots  to  complainant's  audiences  on  the 
ground  that  there  was  no  riot,  since  in  the  enforcement  of  the 
law  the  fact  that  the  police,  without  warning,  employed  an  in- 
appropriate measure  merely  incidental  to  a  lawful  act  did  not 
cause  harm  to  complainant  which  could  be  the  subject  of  an 
injunction.     Rosenbebo   v.   Abbowsmith 570 

9. The  operation  of  a  moving  picture  show  on  Sunday  is  a 

"worldly  employment  or  business*'  in  violation  of  4  Comp,  Stat. 
1910  p.  5112,  prohibiting  worldly  employment  or  business,  inter- 
ludes, and  plays,  fiddling  or  other  music  for  the  sake  of  merri- 
ment on  Sunday.     Id 570 

10. Where  the  operation  of  a  moving  picture  show  was  pro- 
hibited by  J^  Comp,  Stat.  1910  p.  5712,  the  fact  that  the  pro- 
ceeds of  a  certain  performance  were  donated  to  charity  did  not 
make  the  operation  of  the  show  a  work  of  necessity  or  charity 
within  the  exception  of  the  law.    Id 570 

11. In  absence  of  a  declared  intention,  or  acts  indicating  such 

intention,  the  law  will  presume  that  defendant  intends  to  adopt 
a  lawful  course  of  conduct,  and  intends  no  invasion  of  com-, 
plainants*  rights,  so  as  to  make  injunctive  relief  appropriate. 
Meyeb  v.  Somebville  Wateb  Co 572 

12. If  defendant  asserts  that  he  does  not  intend  to  infringe  a 

certain  right,  and  there  is  no  evidence  of  such  intention  by  him, 
the  court  will  not  interfere  by  injunction ;  but  the  court  is  not 
bound  to  accept  defendant's  denial  of  a  wrongful  intention,  un- 
less the  evidence  shows  that  such  denial  is  true,  provided  de- 
fendant has  not  previously  offended.     Id 572 

13. To  authorize  either  an  interlocutory  or  final  injunction,  the 

court  must  be  reasonably  satisfied  that  defendant  actually  in- 
tends to  do  the  act  sought  to  be  enjoined,  or  that  there  is  prob- 
able ground  for  believing  that  the  act  will  be  done,  and.  in  ab- 
sence of  such  intention,  the  mere  fact  that  the  injunction  will 
do  no  harm  is  not  ground  for  granting  it;  but  an  injunction 
will  not  issue  merely  to  allay  plaintiff's  apprehensions,  if  there 
is  no  reasonable  ground  for  believing  that  defendant  is  about 
to  commit  wrongful  acts.     Id 572 
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14. Since  the  service  of  written  notice  upon  water  companies 

warning  them  not  to  extend  their  pipe  line  so  as  to  interfere 
with  complainants'  riparian  rights  would  negative  any  possible 
future  charge  of  laches  or  acquiescence  by  complainants  on 
application  to  condemn  their  property,  an  injunction  will  not 
be  granted  against  the  water  companies  for  that  purpose  where 
they  are  at  this  time  threatening  no  interference  with  com- 
plainants' rights.    Id 572 

15. Riparian  owners  whose  water  rights  are  not  yet  threat- 
ened by  a  water  company  cannot  enjoin  the  water  company 
from  laying  its  mains,  &c.,  under  a  contract  between  it  and 
several  other  water  companies  for  furnishing  water  to  a  town, 
on  the  ground  that  the  contract  and  the  laying  of  the  water 
mains  through  the  town  ,was  ultra  vires^  since  that  does  not 
concern   complainants.      Id 572 

16. A  court  of  equity  cannot  enjoin  a  city  from  granting  per- 
mission to  a  water  company  to  lay  a  main  on  improved  or  state 
roads  in  the  absence  of  a  showing  that  complainants'  legal  rights 
are  threatened,  even  though  such  permission  would  be  improper. 

Id 572 

Hee  Appeals,  Partnership. 

INSOLVENT  CORPORATIONS.— 1.  "Insolvency"  as  an  act  of 
bankruptcy  in  the  sense  employed  by  the  amendment  of  1903 
of  the  Bankrupt  act,  means  that  condition  of  financial  affairs 
of  the  alleged  bankrupt  "whenever  the  aggregate  of  his  property 
♦  ♦  ♦  shall  not  at  a  fair  valuation  be  sufficient  in  amount 
to  pay  his  debts."    Karst  v.  Black  Diamond  Range  Co 231 

2. A  decree  of  insolvency  made  pursuant  to  section  65  of  the 

Corporation  act  and  based  in  part  upon  the  fact  that  the  com- 
pany's liabilities  exceed  its  assets,  will  not  be  amended  by  de- 
claring that  it  was  founded  upon  a  type  of  insolvency  not  recog- 
nized by  the  Bankruptcy  act,  in  order  to  escape  the  operation 
of   the  act.     Id 231 

INTEREST — Defendant's  contract  to  furnish  a  minimum  of  ten 
thousand  annual  subscriptions  for  one  of  complainant's  papers 
at  a  specified  price  contemplated  a  running  account,  requiring  a 
yearly  demand  for  settlement  for  any  deficiency  in  order  to  en- 
title complainant  to  recover  interest  on  the  loss  sustained  by 
any  annual  default,  and  a  failure  to  demand  interest  at  any 
time  during  an  informal  continuance  of  the  contract  barred  the 
addition  of  such  liability  to  that  expressed  in  the  contract  under 
which  the  parties  continued  to  act.  and  which  did  not  provide 
for  interest.     Munn  Co.  v.  Americana  Co 443 

INTERPLEADER — 1.  A  corporation  was  in  possession  of  corporate 
stock  under  an  agreement  between  defendant  and  co-defendant 
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that,  if  defendant  should  pay  to  the  corporation  for  the  use  of 
eo^efendant  an  amount  stipulated,  the  corporation  should  de- 
liver the  stock  to  defendant,  otherwise  to  co-defendant.  A  dis- 
pute as  to  the  amount  to  be  paid .  arose,  and  co-defendant  de- 
manded that  the  corporation  should  not  deliver  the  stock  unless 
a  specified  sum  was  paid  by  defendant,  who  insisted  that  a  less 
sum  was  due,  and  subsequently  notified  the  corporation  that  if 
it  delivered  the  stock  to  co-defendant,  it  would  be  held  liable. — 
Held,  that  the  controversy  presented  adverse  claims  for  posses- 
sion of  the  stock,  and  the  corporation  could  compel  an  inter- 
pleader.    Essex  County  Trust  Co.  v.  Abbey 107 

2. A  bank  which  received  a  note  from  a  depositor  for  col- 
lection for  the  latter's  use,  and  which  enters  the  note  in  her 
individual  pass-book  for  collection  and  credit  to  her  account, 
thereby  creates  the  relation  of  bailor  and  bailee  between  the 
depositor  and  the  bank,  and  the  bank  may  not  interplead  her 
with  one  claiming  the  fund  by  i>aramount  title.  Atlantic  City 
National  Bank  v.  Thompson Ill 

3. Bailees,   agents   or  tenants   may   interplead   their  bailors, 

principals  or  landlords  and  a  third  person  setting  up  an  op- 
posing claim  only  where  the  title  of  the  opposing  claimant  is 
derivative  and  not  antagonistic,  and  paramount  to  that  of  the 
bailor,  principal  or  landlord.     Id lU 

INTER-STATE  COMMERCE— iSec  Specific  Performance. 


JURISDICTION — 1.  Where  the  jurisdiction  of  this  court  was  in- 
voked by  complainant's  bill  expressly  on  the  ground  of  irrepar- 
able injury,  and  the  legal  rights  of  complainant  were  submitted 
for  decision  to  the  court  at  final  hearing  upon  the  basis  that  if 
they  existed  the  complainant  was  entitled  to  protection  against 
this  irreparable  injury,  and  the  complainant  itself  did  not  by 
its  bill  or  at  the  hearing  ask  that  this  be  settled  at  law.  nor 
did  the  defendant  insist  on  any  right  to  have  a  settlement  at  law, 
the  circumstances  of  irreparable  injury  gave  it  undoubted  juris- 
diction of  the  case,  and  a  right,  so  far  as  the  question  is  one  of 
jurisdiction,  to  proceed  to  the  final  determination  of  the  cause. 
Public  Service  Corporation  v.  Westfield 43 

2. Where  the  complainant  can  settle  the  legal  title  by  action 

at  law,  and  the  injury  complained  of  is  not  irreparable,  the  court 
of  equity,  even  at  final  hearing,  and  when  the  parties  have  tried 
and  submitted  the  question  of  title  to  the  court  without  ob- 
jection or  request  for  trial  at  law,  should  not  ordinarily  settle 
the  title  and  protect  it  by  final  decree,  but  retain  the  bill  until 
complainant  had  reasonable  opportunity  to  establish  their  title 
at  law.     Id 43 
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3. The  rule  is  established  that  where  the  jurisdiction  of  the 

court  to  protect  complainant's  legal  title  is  based  on  the  ground 
of  irreparable  danmge,  and  the  defendant,  without  proper  ob- 
jection by  its  answer  or  otherwise,  goes  to  hearing  on  the  merits, 
any  right  to  a  settlement  of  title  at  law  may  be  considered  as 
waived  and  the  court  has,  as  a  matter  of  jurisdiction,  the  right 
to  settle  the  title  at  final  hearing,  and  on  the  question  of  ex- 
ercising this  right  instead  of  holding,  the  case  for  settlement 
at  law,  will  consider  all  the  circumstances  of  the  case.     Id,...     43 

4. A  conveyance  by  a  grantor  of  land  founded  both  upon  a 

money  consideration  and  an  express  written  agreement  by  the 
grantees  that,  as  a  part  of  the  consideration,  they  would  take 
care  of  the  grantor  "as  long  as  he  lives,  providing  him  with  a 
home  and  rendering  him  whatever  services  he  requires,"  was 
held  to  constitute  a  continuing  contractual  obligation  of  the 
grantees  for  the  violation  of  which  the  grantor  had  his  action 
at  law  for  damages,  but  that  such  violation  did  not  render  the 
fee  conveyed  by  the  deed  conditional  so  that  a  bill  to  set  aside 
the  conveyance  was  sustainable  in  equity.    Dunn  v,  Ryan 356 

5. Where    complainant    operated    boats    through    defendant's 

canal,  and  defendant  threatened  to  close  a  portion  of  the  canal 
during  certain  winter  months,  which  complainant  alleged  would 
result  in  a  loss  to  it  of  at  least  $500  a  day,  complainant  had 
an  adequate  remedy  at  law  by  application  to  the  board  of  pub- 
lic utility  commissioners  as  provided  by  P.  L.  1911  p.  57-^,  or 
by  mandamus,  or  by  action  for  damages,  in  the  absence  of  any 
question  as  to  defendant's  ability  to  respond,  and  hence  was  not 
entitled  to  enjoin  the  closing  of  the  canal.    Middlesex  Transp. 

Co.  V.  Pennsylvania  R.  R.  Co 550 

^ec  Trusts  and  Trustees. 

L. 

LACHES — 1.  The  equitable  defence  of  laches  is  not  available  to  the 
defendant  Delaney  upon  the  ground  that  a  certain  party  is  dead, 
he  having  died  only  a  few  months  after  these  transactions  begun, 
and  long  before  it  had  been  discovered  that  Delaney  was  charge- 
able under  the  present  state  of  facts.     Goodbody  v.  Delaney..  140 

2. In  a  suit  by  the  complainant,  as  assignee  of  the  defendant's 

wife,  to  recover  the  amount  of  two  loans  which  she  had  made 
to  the  defendant,  the  delay  in  instituting  the  suit  on  one  claim 
for  upwards  of  sixteen  years  after  it  became  due,  and  on  the 
other,  for  about  fourteen  years — which  periods  exceed  the  time 
allowed  by  the  statute  of  limitations  from  eight  to  twelve  years, 
respectively,  considering  that  she  had  lived  separate  and  apart 
from  her  husband  twelve  years  before  the  claims  were  assigned 
and  suit  brought — constitutes  such  Inexcusable  laches  that  equity 
should  not  aid  the  plaintiff.     Dunham  v.  Adams 265 
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LANDLORD  AND  TENANT— 1.  Contemporaneously  with  the  ex- 
ecution of  a  written  lease  by  the  defendant  to  the  complainant, 
there  was  also  executed  a  written  agreement  by  the  terms  of 
which  the  landlord,  defendant,  agreed  to  convey  to  the  com- 
plainant, lessee,  at  the  expiration  of  the  lease,  or  prior  thereto, 
on  request,  the  property  so  leased,  by  deed  of  warranty  free  from 
all  encumbrance.  The  landlord,  defendant,  was  unable  to  per- 
form this  contract  because  the  premises  are'  subject  to  an  ease; 
ment  or  right  of  way,  and  on  being  requested  by  the  complainant, 
lessee,  to  make  the  conveyance  in  the  way  bargained  for,  re- 
fused, stating  that  she  could  only  deliver  a  deed  that  would 
•except  the  right  of  way. — Held,  that  this  refusal  did  not  ter- 
minate the  lease.     Mullin  v.  Vogt 450 

2. The  natural  effect  of  calling  upon  the  landlord,  defendant, 

to  fulfill  her  agreement  to  give  title  free  from  encumbrance,  in 
case  she  declares  her  inability  to  do  so  because  of  the  existence 
of  the  easement,  is  to  relieve  complainant,  lessee,  from  any  obli- 
gation on  his  part  to  perform  it.  If  it  is  to  have  any  further 
effect,  it  can  only  be  because  of  some  explicit  provision  on  the 
subject  and  such  pro\ision  is  wanting.     Id 450 

LAW  OF  CASE — Where,  in  a  prior  suit  to  construe  a  will  in  the 
same  court,  it  had  been  determined  that  testator's  residuary 
estate  was  not  to  be  distributed  until  the  death  of  a  certain  life 
tenant,  such  decision,  unappealed  from,  was  conclusive  on  the 
same  court,  and  hence  a  subsequent  bill  to  terminate  a  trust 
and  distribute  the  property  prior  to  the  death  of  such  tenant 
was  premature.     Clement  v.  Creveling 27 

LEGACIES — See  Charitable  Uses,  Wills. 

LIMITATIONS,  STATUTE  OF— When  a  wife,  after  deserting  her 
husband,  commences  suit  against  him  on  a  contract  made  be- 
tween them,  she  forfeits  the  right  to  that  protection  which  equity 
casts  about  her  by  reason  of  the  relationship  of  husband  and 
wife,  and,  with  respect  to  such  suits,*  equity  will  regard  her 
as  if  she  were  a  feme  sole  from  the  date  of  the  desertion  in  ap- 
plying the  doctrine  of  laches,  or  by  analogy,  the  bar  of  the 
statute  of  limitations.  The  reasons  which  move  equity  to  sus- 
pend the  bar  while  the  parties  are  living  together  as  husband 
and  wife  do  not  exist  in  favor  of  the  offending  party  after  the 
desertion.     Dunham  v.  Adams 265 

LOST  INSTRUMENTS— -Sfee  Evidence. 


Digitized  by  VjOOQIC 


13  BucH.]  INDEX.  697 


M. 

PAGE. 

MAKSHALING  ASSETS— 1.  Where  encumbered  lands  are  sold 
to  different  persons  at  different  times  by  conveyances  intended 
to  be  free  from  the  lien  as  between  the  grantees  and  the  person 
holding  the  lien,  the  lands  are  chargeable  in  equity  with  the  en- 
cumbrance in  the  inverse  order  of  their  alienation.  Ingebsoll 
17.  SoMEBS  Land  Co 47C 

2. The  rule  that  the  equity  to  have  assets  marshaled  will  not 

be  enforced  to  the  injury  of  a  third  person  does  not  apply  where 
the  third  person  has  an  inferior  equity.    Id 476 

3. An  equity  to  marshal  assets  is  not  inferior  to  the  rights  of 

liens  subsequently  acquired,  unless  such  rights  are  held  by  inno- 
cent purchasers  for  value  without  notice  of  the  existing  equity, 
or  are  inherently  superior  thereto.    Id 476 

4. Complainant  purchased  a  tract  of  land  from  one  against 

whom  defendant  company  held  a  judgment,  without  knowledge 
of  the  judgment,  and  the  judgment  debtor  afterwards  conveyed 
another  tract  to  one  who  subsequently  executed  a  mortgage 
thereon  to  defendant  company  to  secure  a  pre-existing  debt, 
and  defendant  seeks  to  enforce  its  judgment  against  the  land 
conveyed  to  complainant. — Heldj  in  view  of  the  fact  that  de- 
fendant was  chargeable  with  notice  of  complainant's  equity 
when  it  took  the  mortgage,  and  that  the  mortgage  was  to  se- 
cure a  pre-existing  debt,  defendant  was  not  an  innocent  pur- 
chaser, and  complainant  could  enjoin  enforcement  of  the  judg- 
ment against  the  land  conveyed  to  him  by  the  judgment  debtor 
until  it  was  first  enforced  against  the  land  mortgaged  to  de- 
fendant.     Id 476 

MORTGAGES — ^1.  While  a  mortgage  to  secure  future  advances  is 
valid,  yet,  if  it  is  optional  with  the  mortgagee  whether  to  make 
future  advances  or  not,  those  made  after  notice  of  a  subsequent 
encumbrance  or  transfer  are  not  a  prior  lien.  Gebmania  B.  & 
L.  A8S*N  V.  B.  Fbaenkel  Realty  Co 49 

2. 3  Comp.  8tat.  1910  pp.  3302,  3303  §§  14,  15,  limiting  the 

right  of  the  mortgagee  under  advance  money  mortgages  given 
to  secure  building  loans  to  claim  only  for  moneys  applied  to  the 
erection  of  the  building,  &c.,  while  applicable  between  a  lien 
claimant  and  the  mortgagee,  does  not  apply  as  between  the  mort- 
gagee and  mortgagor  and  those  claiming  under  the  latter  by 
assignment,  whose  rights  are  governed  by  the  principles  relating 
to  advance  money  mortgages.     Id 49 

3. Where  a  building  and  loan  association  accepted  an  ad- 
vance money  mortgage  to  secure  a  building  loan,  the  associa- 
tion's right  to  control  the  application  of  the  advances,  when 
made,  was  only  incidental  to  its  rigl^  to  sufficient  security  for 
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the  loan,  and  was  a  right,  the  exercise  of  which,  as  between  it 
and  the  mortgagors,  was  optional  with  the  association.     Id.,..     49 

4. Where  a  realty  company  had  executed  an  advance  money 

mortgage  to  a  building  and  loan  association  to  obtain  money  to 
erect  buildings,  the  realty  QompB.ny*s  right  to  future  advances, 
under  the  mortgage  was  an  assignable  property  right,  and, 
having  been  in  part  assigned,  the  assignee  was  entitled  to  re- 
ceive the  advances  covered  by  the  assignment  as  against  grantees 
of  the  property  who  had  notified  the  mortgagee  not  to  make  fur- 
ther advances.     Id ; 49 

5. After  a  valid  assignment  of  future  advances  to  be  made 

under  an  advance  money  mortgage  to  a  building  and  loan  asso- 
ciation, neither  the  assignor  nor  a  subsequent  assignee,  stand- 
ing on  their  rights,  is  entitled,  as  against  the  prior  assignee, 
to  revoke  the  assignment.     Id 49 

6. Where  a  mortgagor,  under  an  advance  money  mortgage  to 

a  bulding  and  loan  association,  directed  the  association  to  pay 
to  a  lumber  company  $582.50  out  of  the  third  pajrment  on  the 
mortgage  and  a  similar  amount  out  of  the  fourth  payment, 
making  a  total  of  $1165  in  two  mortgages,  &c..  it  was  a  suffi- 
cient equitable  assignment;  the  test  being  whether  the  contract 
authorized  the  depositary  to  pay  the  fund  directly  to  the  assignee 
without  further  intervention  of  the  debtor  or  party  originally 
entitled  thereto.     Id 49 

7. A  mortgagor  under  an  advance  money  mortgage  to  a  build- 
ing association  directed  the  association  to  pay  a  lumber  com- 
pany $582.50  out  of  the  third  payment  and  a  similar  amount  out 
of  the  fourth  payment. — Held^  that  the  order  was  not  invalid 
because  no  further  payments  outside  of  the  order  were  made  on 
,the  mortgage;  the  association  being  bound  and  having  held 
itself  in  readiness  to  make  advances  demanded  until  default  of 
the  mortgagor  or  abandonment  of  the  contract,  &c.,  so  that, 
the  contract  for  future  advances  being  in  force  at  the  time  of 
the  assignment,  the  first  payment  thereunder  would  operate  as 
the  third  payment,  and  the  fourth  payment,  out  of  which  the 
balance  was  payable,  would  become  due  at  the  latest  when  the 
association  directed  the  commencement  of  foreclosure  proceed- 
ings.    Id 49 

8. A  mortgage  which  is  not  supported  by  a  consideration  was 

void  in  the  hands  of  either  the  mortgagee  or  his  assignee,  since 
the  assignee  would  take  subject  to  existing  defences  of  the 
mortgagor.     Riley  v.  Hopkinson 469 

9. Upon  a  bill  for  the  foreclosure  of  a  mortgage,  assuming 

that  the  complainant  has  established  the  fact  that  an  instru- 
ment of  the  sort  mentioned  in  the  bill  once  existed  either  (1) 
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to  secure  a  present  loan,  or  (2)  to  secure  future  advances  to 
be  made  under  it,  evidence  examined  and  Held  to  fail  to  show 
that  the  mortgagor  owed  the  mortgagee  anything  at  all  either 
at  the  time  of  the  making  of  the  mortgage,  or  that  any  money 
was  advanced  by  the  mortgagee  to  the  mortgagor  by  way  of 
a  future  advance  on  the  mortgage  itself,  and  hence  the  burden 
of  proof  has  not  been  met  by  the  complainant.  Haddock  v. 
Connolly  533 

10. Neither  a  collateral  mortgagor,  her  subsequent  grantee,  nor 

her  subsequent  mortgagee,  are  necessary  parties  in  a  suit  to 
foreclose  the  principal  mortgage.     Wyckoff  i?.  Holmbs 536 

11. A  mortgagee  secured  by  collateral  mortgage,  where  the  col- 
lateral mortgage  is  to  become  void  on  the  payment  of  the  prin- 
cipal mortgage,  is  not  bound  to  sue  on  the  bond  given  with  the 
principal  mortgage  for  a  deficiency,  but  may  foreclose  on  the 
collateral  mortgage  instead.    Id 536 

12. Where  the  mortgagee  of  the  principal  mortgage  forecloses, 

and  buys  the  property  in  himself  for  less  than  the  amount  due, 
and  then  sells  the  property,  making  himself  more  than  whole 
thereby,  he  may  still  foreclose  on  the  collateral  mortgage  for  the 
deficiency,  or  sue  on  the  bond  of  the  principal  mortgagor.    Id, , ,  536 

13. The  words  of  a  guaranty  contained  in  a  collateral  mort- 
gage will  be  construed  most  strongly  against  the  guarantor,    /d.,  536 

14. A  party  who  seeks  to  foreclose  a  mortgage  given  for  future 

advances  must  prove  that  such  advances  were  in  fact  made,  and 
that  they  remain  unpaid,  in  order  to  entitle  him  to  the  relief 

which  he  seeks.    Maddock  v,  Connolly 609 

See    Fraudulent   Conveyances,    Marshaling    Assets,    Re- 
ceivers, Usury. 

MOVING  PICTURE  SHOW— ;8fe6  Injunctions. 

MULTIFARIOUSNESS— A  bill  whereby  a  stockholder  of  a  corpora- 
tion sought  injunctive  relief  under  general  equity  jurisdiction 
to  preserve  the  corporate  existence,  and  also  sought  the  ap- 
pointment of  a  receiver  under  the  statute  relating  to  insolvent 
corporations  is  multifarious,  the  two  proceedings  being  incon- 
sistent.   Long  v.  F.  R.  Long  Co 544 

MUNICIPAL  CORPORATIONS— 1.  Harrison  city  charter,  section 
56  (P.  L.  1873  p.  290)  authorizes  the  city  council  by  ordinance 
to  lay  out,  alter,  or  vacate  any  street  then  or  thereafter  laid  out, 
and  to  take  and  appropriate  for  such  purpose  any  streets  or  real 
estate,  on  making  compensation  to  any  owner  or  owners  as 
thereinafter  provided.  Section  59  defines  the  method  of  ascer- 
taining and  making  compensation  in  case  of  the  taking  of  lands 
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or  real  estate  for  opening,  altering,  widening,  or  straightening 
streets,  not  including  vacation. — Held,  that  the  town  had  power 
to  vacate  streets  without  affording  compensation  for  injury  to 
lands  alleged  to  have  been  injured  thereby,  since  the  vacation 
constitutes  only  the  release  of  a  public  right  or  easement  over 
the  lands.    IIabrison  Land  Co.  v.  Cbucible  Steel  Co 414 

2. A  de  facto  municipality  may  give  the  consent  required  by 

P.  L.  1816  p.  318,  as  amended  by  P.  L,  1880  p.  273  {3  Comp. 
Stat.  1910  p.  3636  §  631),  requiring  the  written  consent  of  the 
municipality  proposed  to  be  supplied  with  water  by  a  water 
company  organized  under  the  act  to  be  filed  with  the  secretary 
of  state.    Meyer  v.  Somerville  Water  Co 572 


N. 

NUISANCE — 1.  Any  business,  however  lawful,  which  causes  annoy- 
ance that  materially  interferes  with  the  ordinary  comfort, 
physically,  of  human  existence  is  a  nuisance  that  should  be 
restrained.    Kroecker  v.  Camden  Coke  Co 373 

2. The  operation  of  a  coke  manufacturing  plant  in  such  man- 
ner that  smoke  is  almost  incessantly  emitted  from  one  or  more 
of  the  ovens,  day  and  night,  and  clouds  of  dust  are  created  by 
the  unceasing  activity  of  a  steam  bucket  dipping  up  and  dump- 
ing down  soft  coal  and  coke,  both  day  and  night,  materially  in- 
terferes with  the  comfort  of  human  existence  in  the  neighbor- 
hood, and  is  a  nuisance  as  to  owners  or  occupiers  of  property  in 
the    neighborhood.      Id 373 

3. The  operation  of  a  coke  manufacturing  plant  in  such  man- 
ner as  to  emit  fumes  and  vapors  which,  under  certain  conditions 
of  the  atmosphere,  caused  such  an  unpleasant  odor  that  those 
residing  in  the  neighborhood  felt  constrained  to  keep  their 
windows  closed  is  a  nuisance,  and  should  be  enjoined  at  the 
instance  of  owners  or  occupiers  of  property  in  the  neighborhood. 
Id 373 

4. Where  a  bill  to  enjoin  a  nuisance  alleged  that  loud  and 

disturbing  noises  were  caused  by  the  operation  of  a  particular 
machine,  but  it  also  contained  a  prayer  for  general  relief,  and 
the  proof  for  both  parties  covered  all  noises  caused  by  the  opera- 
tion of  defendant's  plant,  they  would  all  be  given  consideration. 
Id 373 

5. Temporary  inconvenience  from  noises  caused  by  an  occupier 

or  owner  of  land  in  the  execution  of  lawful  works  in  the  ordi- 
nary use  of  the  land  is  not  ground  for  an  injunction.     Id 373 
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6. The  operation  of  a  coke  manufacturing  plant  in  sucli  man- 

;ier  as  to  cause  noises  day  and  night,  which  disturbed  and  de- 
prived those  living  in  the  neighborhood  of  their  sleep,  was  a 
nuisance,  and  the  manufacturer  would  be  enjoined  from  so  oper- 
ating his  plant  during  the  night  time.     Id 373 

7. Things  offensive  to  persons  generally  are  a  nuisance,  al- 
though not  unpleasant  or  disagreeable  to  some  persons  because 
of  their  habits  and  occupations.     Id 373 

8. The  right  to  relief  against  a  private  nuisance  cannot  be 

defeated  by  partially  abating  the  nuisance  pending  a  suit  for 
refief.      Id 373 

9. Parties  entitled  to  an  injunction  against  a  nuisance  will 

not  be  left  to  their  remedy  at  law  for  damages.    Id 373 

10. Where    complainant    operated    boats    thrpugh    defendant's 

canal,  but  had  no  different  rights  therein  than  were  common  to 
the  public  in  general,  it  could  qot  maintain  a  bill  to  enjoin  the 
closing  of  a  basin  attached  to  the  canal  during  certain  winter 
months  on  the  ground  that  the  obstruction  was  a  public  nuisance. 
Middlesex  Tbansp.  Co.  v.  Pennsylvania  R.  R.  Co 550 


o. 

OFFICES — 1.  Under  the  system  of  jurisprudence  which  prevails  in 
this  state,  the  only  tribunal  in  which  the  right  to  an  oflSce  can 
be  judicially  determined  is  the  supreme  court,  and  the  only 
method  by  which  it  can  be  put  in  issue  is  by  proceedings  in  the 
nature  of  a  quo  warranto.    Schilstra  v.  Van  Den  Heuvel.  . .   612 

2. And  this  is  true  not  only  with  relation  to  state  and  munici- 
pal offices,  but  also  those  of  private  corporations,  religious  as 
well  as  secular.     Id 612 

ORDINARY — See  Pbebogative  Court. 

ORPHANS  COURT — 1.  The  orphans  and  surrogate  courts  being 
independent  judicial  tribunals,  the  orphans  court  has  no  juris- 
diction to  revoke  letters  of  administration  granted  by  the  surro- 
gate except  on  appeal.    In  be  Queen 583 

2. An  order  of  a  surrogate  granting  letters  testamentary  or 

of  administration  is  a  proceeding  in  rem,  resulting  in  a  judgment 
which  may  not  be  impeached  collaterally,  but  can  only  be  at- 
tacked on  appeal.     Id 583 

3. Where  an  orphans  court  refused  to  admit  a  paper-writing 

to  probate  as  decedent's  testament,  but  did  not  adjudge  that  she 
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died  intestate,  it  did  not  acquire  jurisdiction  of  her  estate,  and 
tience  tlie  fact  that  the  surrogate  thereafter  granted  letters  of 
administration  was  not  objectionable  as  an  exercise  by  him  of 
the  jurisdiction  of  the  orphans  court.    Id 583 

4. Where  intestacy  exists,  a  right  to  appoint  an  administra- 
tor rests  in  the  surrogate  unless  because  of  dispute  it  is  referred 
by  him  to  the  orphans  court  as  provided  by  Orphans  Court  act. 
3  Comp.  Stat,  1910  p.  3822,    Id 583 


PARTITION— 1.  Where  the  bill  for  partition  alleged  that  the  owner 
devised  the  lands  to  his  wife  for  life  and  at  her  death  to  his 
children,  allegations  in  the  answer  of  one  of  the  children,  who 
was  also  executor,  setting  out  the  items  of  the  will  devising  the 
land  and  directing  the  executors  to  pay  debts,  would  not  be 
stricken,  where  the  will  was  short  and  did  not  tend  to  cumber 
the  record  to  any  appreciable  degree,  since  at  some  stage  in 
the  proceedings  the  executor  might  seek  to  have  a  portion  of 
the  proceeds  of  sale  paid  to  him  for  the  purpose  of  paying  debts ; 
and  therefore  it  could  not  be  said  with  certainty  that  the  items 
of  the  will  set  forth  would  not  be  pertinent.    Greiss  v,  Noisky,       1 

2. In  a  suit  for  partition  of  land  of  which  the  parties'  mother 

died  seized,  allegations  of  the  answer,  setting  out  the  source 
from  which  she  derived  her  title,  were  at  most  merely  surplus- 
age, and  in  no  manner  tended  to  hamper  or  delay  the  complain- 
ant in  the  progress  of  the  suit,  and  therefore  would  not  be 
stricken.     Id 1 

3. In  a  suit  for  partition,  in  which  the  bill  also  sought  an 

accounting  by  one  of  the  tenants  in  common  of  the  rents,  issues 
and  profits  collected  by  him,  allegations  of  the  answer,  after  ex- 
pressing a  willingness  to  account,  setting  forth  a  number  of 
items  of  receipts  and  disbursements  not  clearly  constituting  an 
account,  which  largely  encumbered  the  record  and  served  no 
useful  purpose,  because  a  proper  account  could  be  regularly  taken 
later  in  the  case,  would  be  stricken.     Id 1 

4. In  a  suit  to  partition  land  devised  to  complainants  and  de- 
fendants by  their  father,  a  mortgagee  and  creditors  of  the  father 
were  not  necessary  parties,  as  the  partition,  would  not  affect 
any  legal  or  equitable  rights  of  the  creditors.    Id 1 

5. In  a  suit  to  partition  land  devised  to  the  parties  by  their 

father,  brought  twenty-two  years  after  the  father's  death  and 
six  years  after  a  life  tenant's  death,  allegations  of  the  answer 
of  a  defendant,  who  was  also  executor,  settinjg  up  a  debt  against 
the  father,  on  which  he  had  paid  the  interest,  would  be  stricken 
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as  an  attempt  to  engraft  upon  the  partition  proceedings  an  ex- 
amination into,  and  settlement  of,  the  executor's  account,  tend- 
ing to  delay  and  embarrass  the  conduct  of  the  suit.    Id 1 

6. In  a  suit  for  partition  allegations  of  the  answer  as  to  an 

agreement  between  the  parties  that  the  premises  should  not  be 
sold  for  less  than  $8,000,  that  it  was  expected  that  a  railroad 
would  be  built  through  or  near  them,  and  that  it  was  decided 
not  to  sell  until  the  improvement  was  made,  would  be  stricken 
as  irrelevant.     Id ; .       1 

7. In  a  suit  for  partition  the  cross-bill  of  a  defendant,  alleging 

certain  expenditures  under  an  agreement  with  the  other  parties, 
which  he  claimed  gave  him  an  equitable  lien  or  mortgage  on  the 
interests  of  the  other  parties,  would  be  dismissed,  where  he  did 
not  ask  to  have  the  agreement  declared  a  lien,  but  merely  asked 
payment  from  the  proceeds  of  the  sale.    Id 1 

8. In  a  suit  for  partition  a  cross-bill  by  a  defendant,  who  was 

the  executor  of  the  parties'  testator,  setting  up  funeral  expenses 
and  other  expenses  paid  by  him  as  executor,  would  be  dis- 
missed.    Id 1 

9. WTiere   lands   sought   to   be   partioned   are   susceptible   of 

actual  partition,  the  court  under  S  Comp,  8tat,  1910  p.  390S  §  16, 
may  not  order  a  sale  unless  a  division  will  greatly  prejudice  the 
interest  of  the  owners,  which  is  a  question  of  fact  to  be  deter- 
mined on  the  facts  conceded  and  established.  Stapler  v.  Hol- 
LISTEB   7 

10. The  objects  of  a  partition  are  to  avoid  the  inconvenience 

resulting  from  a  joint  or  common  possession  and  to  enable  the 
persons  entitled  to  take  possession  of  and  improve  their  re- 
spective  shares.     Id 7 

11. That  lands  sought  to  be  partitioned  are  subject  to  taxes 

and  municipal  liens,  that  they  are  unimproved  and  yield  no  in- 
come, that  the  title  of  the  owners  is  an  estate  for  life  limited 
over  to  persons  who  may  not  be  in  esse,  which  facts  make  it  un- 
desirable for  the  owners  to  improve  the  lands  so  as  to  make 
them  yield  an  income,  and  that  such  owners  being  unable  to 
convey  a  clear  title  cannot  sell  them  for  a  reasonable  price, 
does  not  justify  a  sale  for  partition,  especially  where  the  evi- 
dence discloses  a  steady  growth  in  value  since  the  death  of  the 
deceased  owner.     Id 7 

12. The  fact  that  the  parties  to  a  suit  for  partition  hold  an 

estate  for  life  limited  over  to  persons  who  may  not  be  in  esse  fur- 
nishes no  valid  reason  for  a  sale  of  the  lands  susceptible  of  actual 
partition,  since  the  purchasers  will  acquire  no  better  title  than 
the  parties  have.     Id 7 
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13. A  naked  power  of  sale  conferred  upon  executors  is  not  a 

legal  obstacle  to  partition  of  lands.     Wittel  v,  Wittel 229 

14. A  devise  of  the  residuary  estate  to  the  testator's  four  chil- 
dren, vests  in  them  the  fee  in  lands,  as  tenants  in  common,  which 
they  may  partition.     Id 229 

15. Probable  injury  to  the  property,  inconvenience  or  hard- 
ship, are  no  barriers  to  the  right  of  partition.    Id 229 

16. Personal    representatives   are   not   necessary    parties   to   a 

bill  for  partition.     Id 229 

17. Where  the  final  decree  in  a  partition  suit  expressly  di- 
rected that  the  deed  delivered  pursuant  to  the  sale  thereunder 
should  be  a  perpetual  bar,  both  in  law  and  in  equity,  against 
all  the  parties,  the  estates  in  curtesy  of  two  defendants  were 
thereby  cut  off,  and  the  purchaser  could  not  have  relief  from  his 
bid  because  of  the  existence  'of  such  estates,  especially  where 
such  defendants  offered  to  execute  releases  of  their  interest 
without  further  consideration.     Umbach  r.  Umbach 427 

18. That  a  decree  in  a  partition  suit  did  not  specially  direct 

the  sale  of  the  estates  by  the  curtesy  initiate  of  certain  defend- 
ants did  not  entitle  the  purchaser  to  relief  from  his  bid.  since 
the  statutes  requiring  such  special  directions  do  not  apply  to  in- 
choate but  only  to  completed  estates.     Id 427 

PARTNERSHIP— 1.  An  action  on  notes  will  not  be  temporarily 
enjoined  on  the  ground  that  it  involves  a  partnership  transac- 
tion where,  from  the  affidavits  for  and  against  the  preliminary 
injunction,  it  is  doubtful  whether  the  copartnership  exists, 
and  it  appears  that  the  notes  were  special  transactions  not  re- 
lating to  the  partnership  affairs.     Vermeule  v.  Vebmeule 434 

2. On  a  bill  to  enjoin  an  action  at  law  on  the  theory  that  the 

action  arose  out  of  a  partnership  demand,  and  to  require  an 
accounting  between  the  parties,  where  the  evidence  establishes 
a  joint  adventure  the  parties  will  be  decreed  an  accounting, 
though  the  bill  specifically  alleges  the  existence  of  a  partner- 
ship.    Id 434 

3. In  a  suit  to  enjoin  the  prosecution  of  an  action  on  notes 

given  by  complainant  on  the  ground  that  the  notes  were  part 
of  a  transaction  relating  to  a  joint  adventure  between  the  par- 
ties, and  that  complainant  was  entitled  to  an  accounting  be- 
fore being  sued  in  an  a'ction  at  law,  evidence  held  insufficient  to 
establish  the  existence  of  a  joint  adventure  entitling  him  to  an 
accounting.     Id 434 
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PLEDGE — 1.  In  order  to  entitle  one  to  redeem  collateral  pledged  to 
secure  a  debt  for  which  he  is  liable  as  surety,  be  must  pay,  or 
tender,  the  entire  debt  due  by  his  principal  to  the  creditor  hold- 
ing a  collateral,  pledged  to  secure  the  payment  of  any  and  all 
liabilities  due  to  him  by  the  pledgor.  It  is  not  enough  to  offer 
to  purchase  the  collateral  for  a  price  less  than  its  value;  the 
offer  should  be  to  redeem  and  thus  preserve  the  pledgor's  right 
in  any  surplus.     Irving  v.  Mutual  Realty  Co 629 

2. Where  a  creditor  holding  obligations  of  his  debtor,  some  of 

which  are  endorsed  by  third  parties,  and  some  not,  the  creditor 
may,  in  the  absence  of  special  pledge,  appropriate  the  proceeds 
of  the  collateral  to  the  payment  of  the  obligations  not  endorsed 
in  preference  to  those  that  are,  unless  there  are  circumstances 
existing  which  would  render  such  procedure  inequitable.     Id..,  629 

PREROGATIVE  COURT— 1.  The  power  of  the  prerogative  court 
to  admit  to  probate  a  will  resti^  exclusively  on  the  fact  that  de- 
cedent was  domiciled  in  the  state  at  the  time  of  his  death, 
otherwise  probate  must  be  denied.     In  re  Geiser's  Will 311 

2. The  refusal  of  the  comptroller  to  accept  the  view  of  an 

executor  and  legatee  as  to  the  date  from  which  interest  shall 
be  computed  on  a  transfer  tax.  is  not  subject  to  review  by  the 
ordinary,  nor  is  the  comptroller  subject  to  the  coercive  powers 
of  the  prerogative  court,  the  question  being  determinable  only 
by  a  proceeding  by  the  comptroller  to  collect  the  tax  as  pro- 
vided by  4   Comp.  Stat.  1910  p.  5310   §   21.     In  re  Lake's 

Estate   327 

See  Counsel  Fees,  Domicile. 


Q. 


QUIETING  TITLES— 1.  The  act  "to  compel  the  determination  of 
claims  to  real*  estate  in  certain  cases  and  to  quiet  the  title  to 
the  same"  {Comp.  Stat.  p.  5399)  confers  jurisdiction  on  the 
court  of  chancery  to  award  possession  of  the  lands  involved  in 
a  suit  to  a  defendant  who  is  found  entitled  to  the  same.  Bradt 
p.  Carteret  Realty  Co , 620 

2. A  decree  pursuant  to  said  act  which  determines  that  a  de- 
fendant is  entitled  to  possession  may  be  enforced  by  writ  of 
assistance.      Id 620 

3. A  decree  in  a  suit  under  said  act  that  the  defendant  has 

an  estate  in  fee-simple  absolute  in  described  lands,  and  that  the 
complainant  has  no  estate  or  interest  therein,  involves  and  in- 
cludes a  determination  that  the  defendant  is  entitled  to  posses- 
sion thereof.     Id 620 

45 
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RECEIVERS— 1.  The  law  will  protect  and  reward  the  junior  mort- 
gagee who,  by  superior  diligence,  obtains  the  appointment  of  a 
receiver  for  his  own  benefit  in  a  foreclosure  suit  to  which  a 
prior  mortgagee  is  not  a  party.  Lonqdock  Mills  and  Ele- 
VATOB  V.  Alpen 190  * 

2. In  such  case  it  is  the  established   practice  to  permit  the 

receiver,  appointed  at  the  instance  of  a  junior  mortgagee,  to  re- 
ceive the  rents  and  profits  until  the  prior  mortgagee  takes 
possession.     Id 190 

REDEMPTION— 1.  Section  59  of  the  Tax  act  of  1903  (P.  L.  190S 
p.  394)  examined  and  construed,  and  held  to  provide  for  strict 
foreclosure  of  the  right  to  redeem  and  not  foreclosure  and  sale 
of  land  already  sold  for  taxes.     Mitsch  v,  Owens 404 

2. The  word  "redeem."  as  used  in  the  Tax  act  of  April  8th, 

1903  (P.  L.  1903  pp,  4Sly  432  §§  57,  59),  relative  to  redemption 
from  tax  sale,  means  "repurchase,"  which  can  be  made  only 
by  a  person  Interested  in  the  land  sold.     Id 404 

3. In    the    construction    of   statutes,    other    statutes    in   pari 

materia  must  be  regarded,  and,  when  any  term  used  in  the 
statutes  Is  ambiguous,  that  meaning  will  be  given  to  it  in  which 

it  was  used  in  former  legislation-  on  the  same  subject.    Id 404 

See  Pledge. 

REFORMATION  OF  CONTRACTS— 1.  In  a  suit  to  reform  a  writ- 
ten building  contract  for  the  erection  of  a  building  forty  feet 
in  depth  instead  of  forty-four  feet  in  depth  as  had  been  agreed 
upon,  where  it  appeared  that  the  complainants  undoubtedly 
signed  the  contract  believing  It  to  be  for  a  building  forty-four 
feet  in  depth  as  previously  agreed  upon,  and  defendant's  repre- 
sentatives either  did  the  same  or  concealed  the*  fact  that  they 
had  observed  the  error,  in  either  case  the  right  to  reform  would 
obtain.     Zarecki  v.  Guarantee  Realty  Co 489 

2. Evidence  examined,  and  Ileld  that  complainants  were  en- 
titled to  a  decree  of  reformation  in  accordance  with  the  prayer 
of  the  bill.  .  Id 489 

RELIGIOUS  SOCIETIES— 1.  Primarily,  the  title  to  the  office  of 
elder  or  deacon  or  trustee  must  be  litigated  at  common  law ; 
but  it  is  likewise  true  that  there  is  a  class  of  cases  in  which 
courts  of  equity  have  examined  the  title  to  an  office  where  there 
was  some  paramount  equity  to  which  the  question  of  official 
title  or  authority  was  merely  incidental.  Schilstba  v.  Van 
Den  IIeuvel   15.-5 
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2. According  to  the  decisions  in  this  state  the  action  of  the 

defendants  and  their  adherents  is  void,  in  so  far  as  it  attempts 
to  subject  the  property  in  question  to  the  control  of  the  authori- 
ties of  the  Reformed  Church  in  America ;  it  is  a  breach  of  trust 
on  the  part  of  the  defendants  to  assist  in  or  connive  at  the  trans- 
fer of  the  property  in  question  from  one  ecclesiastical  body  to 
another  without  the  consent  and  concurrence  of  all  concerned, 
or  without  a  proceeding  whose  validity  and  effect  is  beyond 
contention.      Id 155 

3. The  proceedings  for  the  transfer  of  a  portion  of  this  con- 
gregation and  the  whole  of  its  property  to  the  Reformed  Church 
in  America  examined,  and  held,  irregular  and  disorderly  to 
such  an  extent  as  to  be  voidable  on  the  complaint  of  any  one 
interested.     Id 155 

4. The  rules  of  law  relating  to  freedom  of  action  by  inde- 
pendent churches  and  congregations  are  different  from  those 
rules  which  apply  to  congregations  which  are  affiliated  with, 
and  are  subordinate  to.  higher  judicatories.  Independent 
churches  may  do  what  they  please  with  their  property,  provided 
legal  action  is  taken  to  that  end,  but  when  a  religious  society 
becomes  affiliated  with  other  religious  societies,  and  they  unite 
to  construct  and  maintain  for  their  mutual  advantage  higher 
judicatories  to  which  they  subject  themselves,  then  the  indi- 
vidual society  or  worshiping  unit  holds  its  property  and  tem- 
poralities under  an  obligation  to  continue  the  affiliation  until 
it  can  be  broken  by  mutual  consent;  and  if  secession  is  at- 
tempted by  a  faction  however  large  or  however  small,  such  fac- 
tion will  not  be  allowed  to  carry  the  church  property  wnth  it,  cer- 
tainly not  so  long  as  there  is  a  loyal  body  which  is  recognized 
by  the  superior  judicatory.     Id 155 

5. In  case  of  a  schism  in  a  church  which   is  in  connection 

with,  and  a  constituent  part  of.  an  ecclesiastical  organization, 
and  which  has  a  head  invested  by  its  constitution  or  recognized 
usage  with  other  supervisory  and  supreme  control  over  the  con- 
stituent parts  to  determine  all  questions  producing  schisms  and 
divisions  between  members,  and  to  recognize  and  decide  what 
faction  is  in  the  right,  it  is  a  well-settled  law  of  the  civil  courts 
that  the  title  to  the  property  is  in  that  part  of  the  congregation 
which  is  acting  in  harmony  with  its  own  law  and  the  ecclesias- 
tical laws,  usages,  customs  and  principles  which  were  accepted 
among  them  before  the  dispute  began,  which  are  the  standards 
for  determining  which  party  is  in  the  right.     Id 155 

6. As  to  the  status  of  the  defendants — they  were  at  one  time 

elected  trustees  of  the  Northside  church,  and  it  was  by  virtue 
of  their  office  as  such  trustees  that  they  were  enabled  to  obtain 
and  hold  possession  of  the  church  property,  but  haying  volun- 
tarily  severed    their   connection    with    the    Christian    Reformed 
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Church,  and  having  become  members  of  another  denomination, 
they  have  by  their  own  act  so  far  renounced  their  trustee- 
ship as  that  they  can  no  longer  represent  the  church  society 
in  that  capacity  or  any  longer  meddle  with  its  property  and 
affairs.      Id 155 

7. While  it  is  incompetent  for  this  court  to  oust  a  trustee  from 

his  office  of  trustee  of  a  religious  society,  it,  however,  does  have 
the  power  and  jurisdiction  to  declare  that  such  a  person  has  by 
his  own  act  voluntarily  renounced  his  office,  and  in  this  case 
that  is  what  the  defendants  have  done.  They  no  longer  act 
as  trustees  for  the  Northside  Church  of  the  Christian  Reformed 
Church  of  Passaic,  they  are  acting  as  trustees  of  a  church  of 
an  entirely  different  denomination  and  the  effect  of  that  is  that 
they  cannot  be  considered  trustees  of  this  society.    Id 155 

8. The  same  thing  is  true  of  the  defendant  Van  Den  HeuveL 

He  was  under  ecclesiastical  censure  at  the  time  the  secession  took 
place  and  had  been  deprived  of  his  right  to  minister  to  the 
congregation,  which  action  had  been  sustained  by  the  superior 
judicatories  of  the  church.  It  was  therefore  unlawful  for  him 
to  occupy  the  pulpit  of  that  church  and  to  accept  a  call  to  be 
its  pastor  and  to  officiate  as  the  minister  of  the  church  until  the 
ecclesiastical  censures  were  removed.  By  his  own  voluntary  act 
also,  he  has  renounced  his  connection  with  the  Northside  church, 
and  should  not  be  permitted  to  officiate  as  its  pastor.    Id 155 

9. The  decree  should  be  for  the  complainants  and  should  ad- 
judicate that  the  complainants  are  the  sole  trustees  of  the 
Northside  church,  and  that  they  are  entitled  as  such  to  the  cus- 
tody and  possession  of  the  church  property.  The  defendants 
should  be  restrained  from  intermeddling  with  the  property  or 
from  diverting  it  or  attempting  to  divert  it  from  the  denomina- 
tion known  as  the  Christian  Reformed  Church  of  Passaic,  and 
from  retaining  possession  of  or  holding  the  property  and  tem- 
poralities of  the  church.  There  should  likewise  be  an  injunction 
against  Van  Den  Heuvel  restraining  him  from  acting  as  pastor 
of  the  church  or  in  any  way  ministering  to  the  congregation  as 
pastor.    Id 155 

REMAINDERS — Vested    and    contingent    remainders    defined    and 

distinguished.     Keen   v.   Plume 526 

RES  ADJUDICATA— 1.  Where  a  bill  was  filed  for  the  regula- 
tion of  the  affairs  of  a  religious  society,  known  as  the  North- 
side  Christian  Reformed  Church  of  Passaic,  upon  the  ground  that 
there  was  a  misappropriation  of  the  property  and  temporali- 
ties of  that  society,  the  same  having  been  diverted  by  a  faction 
of  the  church  to  the  denomination  known  as  the  Reformed 
Church  in  America,  and  the  bill  is  filed  by  the  complainants 
not  only  on  their  own  behalf,  but  also  on  behalf  of  a\\  members 
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of  the  same  congregation  who  are  similarly  situated,  and  alleges 
there  is  a  schism  in  the  church,  and  that  a  faction  represented 
by  the  defendants  has  seceded  therefrom  and  joined  another 
denomination ;  that  the  seceders  have  obtained  possession  of  the 
church  property,  and,  without  the  consent  of  the  complainants 
and  their  adherents,  are  attempting  to  carry  the  church  property 
with  them  and  place  it  under  the  control  of  such  other  denomi- 
nation, and  the  complainants  claim  that  this  is  being  attempted 
only  against  the  substantive  rules  of  law  regulating  affairs 
of  religious  societies,  but  that  it  is  done  and  is  being  done,  in 
an  unlawful  and  irregular  manner,  and  that  the  result  is,  that 
the  defendants  committed  a  breach  of  their  trust  as  trustees 
of  the  Northside  congregation  in  despoiling  it  of  its  property, 
and  the  bill  seeks  a  restoration  of  the  property  to  the  denomi- 
nation to  which  it  originally  belonged,  and  to  enjoin  the  de- 
fendants from  intermeddling  with  it  or  its  possession  or  use  as 
one  of  the  churches  affilated  with  the  Christian  Reformed 
Church  of  America ;  and  at  the  Instance  of  this  court  proceed- 
ings by  way  of  quo  warranto  were  taken  at  law,  in  the  form  of 
a  rule  to  show  cause  why  the  writ  should  not  issue  for  the  pur- 
pose of  testing  the  right  of  certain  of  the  defendants  to  hold 
the  offices  of  elder  and  deacon,  and  consequently,  the  office  of 
tnistee,  resulting  in  a  rule  of  the  law  court  discharging  the  rule 
to  show  cause  in  favor  of  the  respondents,  upon  the  ground  that 
their  title  to  their  offices  was  unimpeachable,  that  the  meetings, 
at  which  it  was  voted  to  secede  were  regularly  called  and  held, 
and  that  the  right  to  secede  existed. — Heldy  that  the  judgment 
in  the  supreme  court  cannot  be  held  to  be  such  an  adjudication 
upon  the  merits  upon  the  controversy  as  will  preclude  the  ex- 
amination into  the  matter  in  the  present  proceedings.  Schil- 
STRA  V.  Van  Den  Heuvel 155 

2. The  parties  to  the  qruo  warranto  proceedings  are  slightly 

different  from  the  parties  to  this  suit,  and  the  issues  in  this  suit 
are  much  broader  and  more  various  than  those  presented  by 
the  supreme  court  record.  There  the  sole  issue  was  whether 
quo  warranto  proceedings  should  be  instituted  to  test  the  title 
of  certain  of  the  defendants  herein  to  the  offices  of  elders  and 
deacons  or  members  of  the  consistory  of  the  religious  society. 
The  bill  in  this  case  raises  the  further  question  as  to  whether 
the  defendants  and  a  faction  of  the  congregation  have  a  right 
to  secede  from  one  denomination  and  join  another  denomination 
and  take  the  church  property  and  temporalities  with  them.  A 
mere  statement  of  these  differences  is  a  demonstration  that  the 
doctrine  of  res  judicata  cannot  apply  to  this  case.    Id 155 

RESTRICTIVE  COVENANTS— 1.  A  restrictive  covenant  that  all 
buildings  and  additions  on  the  land  conveyed  erected  by  the 
grantee,  his  heirs  and  assigns  should  be  set  back  on  a  line  with 
other  buildings  on  the  same  side  of  the  street,  should  be  con- 
strued as  prospective  and  ambulatory  in  its  operation  and  ap- 


Digitized  by  VjOOQIC 


710  INDEX.  -  [82  Eq. 


RESTRICTIVE  COVENANTS— Confttiiied.                                         PAGE. 
plication,   meaning   that,   whenever   a   building   line   should   be 
created  by  erections  of  neighboring  owners,  the  covenantor  and 
his  successors   in   title  could   accommodate   themselves   to   that 
line.     Camovito  r.  Matthews 218 

2. A  restrictive  covenant  provided  that  all  buildings  and  ad- 
ditions which  the  grantee,  his  heirs  and  assigns  should  erect  on 
the  property  should  be  set  back  on  a  line  with  the  other  build- 
ings on  the  same  side  of  the  street. — Held^  that  the  covenant 
was  at  least  ambiguous,  and  would  not  be  enforced  in  equity 
as  against  one  desiring  to  construct  a  business  building  on  the 
street  line  after  the  locality  had  changed  from  residential  to 
commercial,  and  nearly  all  the  buildings  devoted  to  business 
were  constructed  on  the  street  line.     Id 218 

3. A  covenant  in  a  deed  of  conveyance  that  neither  party  shall 

erect  upon  the  land  conveyed  a  building  other  than  "a  dwelling- 
house  and  its  appropriate  buildings"  will  not  be  enforced  by  in- 
junction against  a  grantee  who  proposes  to  erect  a  three-story 
apartment-house,  where  it  appears  that  the  indefinite  and  un- 
certain language  of  the  covenant  has  been  given  a  practical  ap- 
plication and  interpretation  upon  the  land  by  prior  grantees, 
who  were  allowed  to  erect  two-family  houses  of  three  stories 
and  other  two-family  houses  upon  a  single  plot.  Undebwood 
.     V.  Herman  &  Co 353 

4. To  warrant   the   issuing  of  an  injunction   to   restrain   the 

owner  of  the  fee  from  applying  his  land  to  a  lawful  practical 
use.  because  of  the  existence  of  a  restrictive  covenant  in  the 
grant,  it  must  appear  that  the  terms  of  the  covenant  leave  no 
doubt  as  to  their  meaning.     Id 353 

5. Where,  of  the  thirty-three  lots  comprising  a  tract,  eighteen 

of  them  were  sold  with  restrictive  building  covenants  and  fifteen 
without  such  covenants,  seven  having  been  sold  without  restric- 
tion at  the  time  of  the  purchase  by  complainant's  grantor,  it 
could  not  be  said  that  the  lots  were  sold  under  a  general  de- 
velopment scheme  so  as  to  impose  such  restrictions  upon  all  of 
the  lots,  though  all  of  the  six  lots,  on  the  avenue  on  which  com- 
plainant's were,  were  subject  to  the  same  covenants  as  in  com- 
plainant's deed.     Sailer  v.  Podol8ki 459 

6. Were   there  was  no  general   scheme  of  development  of  a 

tract  divided  into  building  lots,  so  as  to  make  building  restric- 
tions in  the  deed  of  a  common  grantor  inure  to  the  benefit  of  all 
subsequent  purchasers,  the  burden  was  upon  a  lot  owner  to 
show  that  a  covenant  by  defendant's  predecessor  in  title  was 
made  for  the  benefit  of  subsequent  purchasers  of  the  lot  later 
conve3'ed  to  complainant.     Id 459 
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7. Were  the  common  grantor  in  a  deed  to  defendant's  pred- 
ecessor in  title  containing  restrictive  building  covenants  did 
not  bind  himself  therein  to  perpetuate  the  covenants  in  favor 
of  subsequent  purchasers  of  the  remaining  portion  of  his  land 
and  the  covenants  did  not  purport  to  be  for  the  benefit  of  sub- 
sequent purchasers  of  any  unsold  lots — Held,  purely  personal 
covenants  between  the  grantee  and  the  grantor  in  such  deed. 
Id 459 

8. If  a  restrictive  building  covenant  provides  that  it  is  in- 
tended for  the  benefit  of  subsequent  purchasers  of  the  grantor's 
remaining  land,  it  may  be  enforced  by  such  subsequent  pur- 
chasers against  prior  purchasers  from  the  common  grantor. 
Id 459 

9. If  a  common  grantor  has  adopted  a  general  development 

scheme  and  all  of  his  deeds  to  the  land  contain  restrictive  build- 
ing covenants,  each  purchaser  may  enforce  such  covenants 
against  all  other  purchasers,  whether  subsequent  or  prior  to, 
his  own  purchase.     Id 459 

10. That  a  common  grantor  of  land  inserted  a  restrictive  build- 
ing covenant  in  a  subsequent  conveyance  of  a  part  of  a  tract 
similar  to  that  inserted  in  a  prior  conveyance  would  not  of 
itself  show  a  purpose  to  make  the  covenant  in  the  prior  convey- 
ance enforceable  by  subsequent  purchasers.     Id 459 

11. The  fact  that  a  common  grantor  retained  a  lot  adjacent  to 

a  lot  conveyed  with  restrictive  building  covenants  would  not  of 
itself  show  that  the  covenants  were  intended  by  the  parties  to 
the  deed  to  be  enforceable  by  a  8ub8e(iuent  purchaser  of  the  lot 
retained.     Id 459 

12. Before  a  court  of  equity  can  be  justified  in  restricting  an- 
other in  the  uses  to  which  he  may  lawfully  put  his  property  by 
reason  of  the  existence  of  restrictive  building  covenants,  the  right 
of  complainant  to  relief  must  be  made  entirely  clear.     Id 459 

13. Where  complainants'  bill  to  enforce  an  implied  restrictive 

covenant  upon  lands  alleged  that  the  common  grantor,  which 
owned  the  fee  to  a  number  of  the  lots,  to  induce  persons  to  buy, 
adopted  a  general  plan  for  their  development  which  provided 
that  each  lot  should  be  subject  to  a  covenant  not  to  build  on 
the  described  premises  any  building  costing  less  than  $3,000  or 
to  permit  the  premises  to  be  used  for  a  milk  stable,  piggery, 
hennery,  slaughter-house,  or  certain  other  described  purposes, 
or  any  other  nuisance  whatsoever,  complainants  cannot  recover 
on  representations  by  the  common  grantor  that  the  premises 
should  be  used  for  residential  sub-divisions  only ;  that  matter 
not  being  pleaded.     Ronan  v.  Barr 563 
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14. Restrictive   covenants   upon   land   are   to   be   strictly   con- 
strued, and,  unless  the  right  to  restrict  is  clear,  an  injunction 
will  not  issue  to  enforce  the  covenant.  Id 563 

15. A  general   covenant   relating   to  land,   which   inhibits   the 

erection  of  any  building  on  lots  costing  less  than  $3,000.  cannot 
be  construed  as  prohibiting  the  erection  of  any  structure  other 
than  a  dwelling-house,  for  the  word  "building"  has  a  broader 
signification.     Id 563 

16. Under  a  restrictive  covenant  relating  to  lands  and  pro- 
hibiting the  use  of  any  of  the  lots  for  any  nuisance  whatsoever, 
lot  owners  have  no  right  to  enjoin  the  erection  of  a  public  garage ; 
a  public  garage  not  being  a  nuisance  per  se.     Id 563 

17. In  an  action  to  enforce  restrictive  covenants  upon   land. 

where  the  bill  did  not  count  upon  representations  and  a  general 
purpose  to  make  a  residential  district  out  of  the  land,  evidence 
tending  to  show  that  the  vendors  intended  the  land  to  be  used 
for  residential  purposes,  is  inadmissible.     Id 563 

RESULTING  TRUST— 1.  Where  a  husband  pays  the  purchase 
price  of  land  which  he  procures  to  be  conveyed  to  his  wife,  it 
will  be  presumed  that  he  intended  a  gift  to  or  settlement  on  her, 
and  not  a  resulting  trust,  to  rebut  which  presumption  proof  of 
circumstances,  certain,  definite,  reliable  and  convincing,  must 
be  introduced,  leaving  no  reasonable  doubt  as  to  the  intention 
of  the  parties.     Yetman  t\  Hedgeman 221 

2. In  a  suit  by  a  husband  to  enforce  a  resulting  trust  of  land 

purchased  by  him  and  conveyed  to  his  wife,  evidence  that  after 
such  conveyance  she  acknowledged  by  words  and  acts  that  she 
held  the  land  in  trust,  and  that  it  was  not  the  intention  of  the 
parties  that  the  deed  should  operate  as  a  gift  to  her,  was  ad- 
missible.    Id 221 

3. Were  land,  purchased  and  paid  for  by  a  husband,  was  con- 
veyed to  his  wife,  evidence  held  to  require  a  finding  that  a  re- 
sulting trust  for  the. husband's  benefit  was  intended,  and  not  a 
gift  to  the  wife.     Id 221 

4. Since  a  resulting  trust  must  arise  at  the  instant  the  deed 

is  taken  and  the  legal  title  vested  in  the  grantee,  and,  in  order 
to  determine  the  existence  of  such  a  trust,  the  situation  when 
the  title  passed  is  the  controlling  factor,  a  subsequent  payment 
of  purchase-money  will  not  by  relation  attach  a  resulting  trust 
to  the  original  purchase.     Id 221 

5. Where  a  husband  purchased  real  property,  paying  a  portion 

of  the  consideration,  contracting  to  pay  the  balance,  and  as- 
suming mortgages  thereon,  and   had   the  title  conveyed   to   the 
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wife,  but  not  intending  a  ^ft  to  or  settlement  on  her,  he  being 
bound  to  make  the  subsequent  payments  of  the  purchase  price, 
such  payments  made  after  the  legal  title  vested  in  the  wife  took 
effect  by  relation  as  of  the  time  the  title  passed,  and  were 
available  to  establish  a  resulting  trust.     Id 221 


s. 

SALE  OF  GOODS— 1.  The  statute  relating  to  conditional  sales  of 
personal  property  (P.  L.  1889  p.  ^21.  as  amended  by  P.  L,  1895 
p.  802)  provides  that  all  contracts  of  conditional  sale  of  per- 
sonal property  shall  be  acknowledged  or  proved  and  recorded 
as  required  by  the  statute. — Held,  that  the  word  "contract*'  is 
not  to  be  taken  in  its  technical  legal  sense  of  a  consummated 
agreement  enforceable  by  the  law,  and  that  a  written  order  for 
goods  subject  to  the  vendor  appellant's  approval  signed  by  the 
vendee,  witnessed  by  the  vendor  appellant's  salesman,  accepted 
a  few  days  later  by  the  vendor  appellant,  the  salesman  as  sub- 
scribing witness  proving  the  signature  of  the  vendee,  and  the  ac- 
cepted order  being  duly  recorded,  constituted  a  sufficient  contract 
within  the  statute.     McAusland  v.  Rieseb 614 

2. The  statute  does  not  require  in  so  many  words  that  the 

contract  of  conditional  sale  shall  be  in  writing,  but  this  must 
be  implied  since  it  would  be  impossible  to  acknowledge  or  prove 
a  mere  oral  contract,  and  it  would  be  unusual  if  not  impossible 
to  record  such  a  contract  as  our  statute  directs.     Id 614 

3. The  question  whether  the  proof  was  or  was  not  by  a  sub- 
scribing witness  is  purely  a  question  of  fact,  and  where  his  un- 
tradicted  testimony  is  that  he  put  his  signature  on  the  paper  at 
the  time  the  contract  was  made,  on  the  8th  of  September  (the 
date  of  the  order)  and  not  on  the  19th  (the  date  of  acceptance), 
that  the  name  of  the  vendor  was  not  on  the  paper  at  the  time, 
that  he  only  witnessed  the  signature  of  the  vendee,  that  the  line 
from  the  word  "witness"  down  toward  his  name  was  put  there 
at  the  same  time  as  his  signature,  such  proof  suffices  to  show 
that  he  is  a  subscribing  witness.     Id 614 

4. Whether  the  vendee  signed  and  delivered  the  contract  as 

her  voluntary  act  and  deed  is  also  a  question  of  fact,  and  there 
is  no  reason  why  the  subscribing  witness  may  not  infer  the  vol- 
untary character  of  the  act  from  the  facts  as  well  as  from  a 
formal  acknowledgment.  To  require  the  precise  words  of  a  for- 
mal acknowledgment  where  the  statute  does  not  require  acknowl- 
edgment but  proof,  savors  of  mere  form.     Id 614 

SALE  OF  LAND— 1.  Under  act  of  April  20th,  1906  (4  Comp.  Stat 
1910  p.  4686  §  35) .  providing  that  any  purchaser  of  real  estate 
at  any   public  sale,   with  certain   exceptions,   shall   be   relieved 
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from  his  bid  if  he  shall  satisfy  the  court  of  the  existence  of  any 
substantial  defect  in  or  cloud  upon  the  title  rendering  it  un« 
marketable,  or  of  the  existence  of  any  lien  or  encumbrance  un- 
less a  reasonable  description  of  the  estate  or  interest  to  be  sold, 
and  of  the  defects  in  title,  be  inserted  in  the  advertisements  and 
in  the  conditions  of  sale,  a  purchaser  is  not  entitled  to  be  re- 
lieved from  his  bid  if  the  title  can  be  made  good  at  the  time 
of  the  decree.     Umbach  r.  Umbach 427 

2. A  purchaser  at  a  partition  sale  was  not  entitled  to  be  re- 
lieved from  his  bid  because  of  an  erroneous  description  of  the 
premises,  where  the  description  referred  to  the  correct  survey 
which  was  attached  to  the  decree.     Jd 427 

3. The  act  of  February  16th.  1891  (P.  L.  1891  p.  24),  pro- 
viding that  all  sales  of  land  made  under  any  order,  judgment, 
or  decree  of  a  court  shall  be  confirmed  by  the  court  notwith- 
standing any  irregularity  in  the  publication  of  such  sale,  pro- 
vided the  officer  making  the  sale  shall  certify  under  oath  that  it 
was  otherwise  regular  and  that  the  property  was  sold  for  a  fair 
price,  and  the  court  is  satisfied  by  affidavit  that  the  defect  wh» 
uoT  injurious  to  the  parties  in  interest,  applies  to  sales  made 
after  its  passage,  notwithstanding  the  failure  or  omission  of  the 
commission  to  include  it  in  the  compiled  statutes.    Id 427 

4. Under  the  act  of  April  2<>th,  1906  U  Comp.  Stat.  1910  p, 

4686  §  55),  providing  that  any  purchaser  of  real  estate,  at  any 
public  sale  with  certain  exceptions,  shall  be  entitled  to  be  re- 
lieved from  h^  bid  if.  before  deliverj-  of  the  deed,  he  shall  satisfy 
the  court  of  the  existence  of  any  substantial  defect  in  or  cloud 
upon  the  title  rendering  it  unmarketable,  or  of  the  existence  of 
any  lien  or  encumbrance,  unless  a  reasonable  description  of  the 
estate  or  interest  to  be  sold,  and  of  the  defects  in  title  and  liens 
or  encumbrances  with  the  approximate  amount  thereof,  be  in- 
serted in  the  notices  and  advertisements  required  by  law  and  in 
the  conditions  of  sale,  where  the  decree  in  a  partition  suit  and 
the  notices  and  advertisements  of  sale  stated  that  a  mortgage 
in  a  specified  amount  was  a  lien  on  the  premises,  such  adver- 
tisement of  sale  was  read  by  the  master  at  the  sale  in  an- 
nouncing the  conditions  of  sale,  and  the  purchaser  signed  the 
conditions  of  sale  to  w*hich  a  copy  of  the  advertisement  was 
annexed,  and  received  the  master's  receipt,  both  of  which  stated 
the  price  as  the  full  amount  bid,  the  purchaser  was  not  entitled 
to  be  relieved  from  his  contract  with  the  master  because  of  con- 
versations with  the  complainants  and  one  of  the  defendants,  who 
also  owned  the  mortgage,  from  which  he  was  led  to  believe  that 
the  land  was  to  be  sold  free  from  the  mortgage,  or  that  the 
mortgage  was  to  be  paid  out  of  the  purchase-price,  whether  or 
not  he  was  entitled  to  relief  as  against  the  complainant  and 
such  defendant.     Id 427 
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SALE  OF  LAND  FOR  TAXES— 1.  Act  March  14th,  1879  (P.  L. 
1879  p.  340),  as  amended  (3  Oen,  Stat,  1895  p.  3353),  provides 
that  no  sale  of  land  for  taxes  under  the  act  shall  destroy  or 
affect  the  lien  of  a  prior  mortgage  duly  recorded,  unless  the 
purchaser  shall  give  to  the  mortgagee  notice  to  redeem,  which 
shall  be  served  personally,  if  mortgagee  can  be  found,  if  not,  then 
by  mailing  it  enclosed  in  an  envelope  plainly  addressed  to  his 
last-known  post-office,  with  postage  prepaid,  and  requiring  the 
purchaser  to  transmit  a  copy  of  same  with  due  proof  of  service 
to  the  county  clerk  to  be  recorded. — Held,  that  the  proof  of 
service,  transmitted  to  the  clerk — the  affidavit  of  purchaser — ^was 
insufficient  to  show  due  service  of  notice,  since  it  did  not  dis- 
close that  statutory  requirements  were  complied  with.     Comp- 

TON    V.  FELDBiARK 112 

2. Act  March  14th,  1879   (P.  L.  1879  p.  340),  as  amended 

{S  Oen.  Stat,  1895  p,  3353),  provides  that  no  sale  of  land  for 
taxes  under  the  act  shall  destroy  the  lien  of  a  prior  mortgage 
unless,  within  a  prescribed  time,  the  purchaser  shall  serve  a  pre- 
*  scribed  notice  to  redeem  upon  the  mortgagee  of  prior  mort- 
gage, which  notice,  with  proof  of  service,  shall  by  the  purchaser 
be  transmitted  to  the  county  clerk  to  be  recorded. — Held,  that, 
though  the  proof  of  service,  transmitted  to  the  clerk  and  form- 
ing part  of  a  public  record,  was  competent  evidence  of  service,  it 
is  not  evidence  of  more  than  it  actually  contains,  since  it  is  un- 
aided by  any  statutory  presumptions.     Id 112 

SEWERAGE  COMMISSION— 1.  P.  L.  1907  p.  22,  authorizing  the 
municipalities  in  the  Passaic  valley  sewerage  district,  created 
by  P.  L.  1902  p.  190,  or  any  of  them,  to  determine  the  advisa- 
bility of  constructing  an  intercepting  or  trunk  sewer  for  the  dis- 
posal of  the  sewage  of  the  valley  at  a  safe  and  proper  place, 
and,  having  resolved  so  to  do,  to  prepare  maps,  plans-  and  speci- 
fications for  the  construction  of  a  joint  trunk  or  main  sewer, 
&c..  did  not  confer  on  the  sewerage  commission  discretion  to 
choose  the  type,  manner  of  building,  or  location  of  the  sewer, 
conferring  on  it  only  the  power  to  suggest  and  prepare  plans 
and  prospectus,  leaving  the  determination  of  the  type  of  sewer, 
manner  of  building,  location.  &c..  to  the  constructing  munici- 
palities,    Berdan  v.  Passaic  Valley  Sewerage  Comm'rs 235 

2. Equity  may  not,  at  the  instance  of  taxpayers,  enjoin  the 

Passaic  Valley  Sewerage  Commissioners  from  constructing  a 
part  of  a  trunk  sewer  and  pressure  tunnel  leading  to  an  outlet 
in  New  York  bay,  where  such  tunnel  had  been  adopted  as  a  part 
of  a  plan  by  the  various  municipalities  for  the  drainage  of  the 
sewer  district,  after  long  and  careful  study  of  the  problem,  on 
the  ground  that  the  sewage  effluent  to  be  carried  might  be  safely 
deposited  in  Newark  bay  at  a  saving  of  a  large  sum.     Id 235 
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SPECIFIC  PERFORMANCE— 1.  Specific  performance  will  not  be 
decreed  in  a  case  in  which  the  decree  cannot  be  enforced  for 
want  of  ability  of  defendant  to  carry  it  out.  Clabk  v.  N.  J. 
Po.    TEL.    Co 15 

2. A  contract  binding  a  telegraph  company  for  a  valid  con- 
sideration to  issue  to  an  individual  a  personal,  telegraph  frank 
over  all  the  lines  of  the  company,  though  valid  when  made,  is 
within  Interstate  Commerce  act,  February  4th,  1887  {24  Stat, 
p.  379  ch.  104;  U,  S.  Comp,  Stat.  1901  p.  3154)*  as  amended 
by  act  June  l^th,  1906  {34  Stat.  p.  584  ch.  3591;  U.  S.  Comp. 
Stat.  Supp.  1911  p.  1284),  prohibiting  the  issuance  by  carriers 
of  passes,  and  including  telegraph  companies  in  the  category, 
and  the  contract  will  not  be  specifically  enforced.     Id 15 

3. An  agreement  for  the  sale  of  lands,  which  is  definite  and 

certain,  as  to  the  tract  to  be  conveyed,  the  price  to  be  paid,  and 
the  terms  of  payment,  is  sufficiently  certain  to  justify  a  court 
of  equity  in  decreeing  its  specific  performance.  Sargent  r. 
Realty  Traders  331 

4. A  vendee  of  real  estate  is  entitled  to  appropriate,  toward 

the  payment  of  the  purchase  price  thereof,  moneys  belonging  to 
him  which  are  in  the  possession  of  the  vendor,  and  which  are 
held  by  the  latter  for  his  (vendee's)  general  use  and  benefit.    Id..  331 

5. In  decreeing  the  specific  performance,  by  the  vendor,  of  a 

contract  for  the  sale  of  land,  a  court  of  equity  will  not  require 
him  to  enter  into  covenants  of  warranty  not  stipulated  for.  and 
not  necessary  to  effect  a  transfer  of  the  estate.     Id 331 

6. An  executory  written  agreement  to  convey   land   by  deed 

of  warranty  free  from  all  encumbrances,  cannot  be  reformed  on 
the  ground  of  mutual  mistake,  and  then  enforced,  on  demurrer  to 
a  bill  for  specific  performance  stating  that  the  land  is  subject 
to  a  right  of  way  and  then  charging  that  through  mutual  mis- 
take there  was  an  omission  to  mention  in  the  writing  that  it 
was  so  burdened.     Vogt  v.  Mullin 452 

7. Wirtz  v.  Guthrie,  81  N.  J.  Eq.   {11  Buck.)  271,  followed. 

Id 452 

8. The  circumstance  that  the  purchaser  took  a  five  years*  lease 

contemporaneously  with  the  agreement  of  purchase  and  made 
an  entry  under  the  lease  does  not  amount  to  a  part  performance, 
the  lease  and  agreement  of  purchaser  not  being  interdependent. 

Id 452 

See  Evidence.  Landlord  and  Tenant. 
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"Appeals,"  1  Comp.  Stat,  1910  p.  451  %  112 204 

"Arbitration,"  1  Comp.  Stat.  1910  p.  106 486 

"Conditional  Sales,"  P.  L.  1889  p.  421;   P.  L.  1895  p.  S02 614 

"Corporations,"  P.  L.  1896  p.  286  §  30 507 

"Counsel  Fees,"  1  Comp.  Stat.  1910  p.  U5  ^  91 121 

"Divorce,"  P.  L.  1907  p.  483 400 

"Dower,"  Comp.  Stat.  1910  p.  2043 40 

"Insurance,"  P.  L.  1913  p.  151 335 

"landlord  and  Tenant,"  P.  L.  1903  p.  424  §  46 455 

,      "Mechanics'  Lien,"  3  Comp.  Stat.  1910  pp.  3302,  3303  §§  14. 

15    ^ 49 

"Orphans  Court,"  Comp.  Stat.  p.  3884 *. 589 

"Partition."  3  Comp.  Stat.  1910  p.  3903  ^16 7 

"Quieting  TitleS*,"  Comp.  Stat.  p.  5399 620 

"Sale  of  Goods,"  P.  L.  1889  p.  421;  P.  L.  1895  p.  302 614 

"Sale  of  Land."  P.  L.  1906  p.  269;    4   Comp.  Stat.  1910  p. 

4686   §    55 112,  427 

"Sewerage  Commission,"  P.  L.  1907  p.  22  §  5 169,  235 

"Taxation,"  P.  L.  1879  p.  340;   P.  L.  1903  pp.  394,  4S1,  4S2  §§ 

57,  59 ;    4  Comp.  Stat.  1910  p.  5310  §  21 113,  327,  404 

"Water  Companies,"  3  Comp.  Stat.  1910  p.  3636  §  631 573 

"Water  Supply  Commission,"  P.  L.  1910  ch.  303;    P.  L.  1912 

ch.  318   32 

"Wills,"  3  Comp.  Stat.  1910  p.  3885   §  197 592 

"Woodlands,"  P.  L.  1909  p.  102 349 

SUNDAY,  VIOLATION  OY—See  Nuisance. 

SURROGATES— fifee  Orphans  Court, 


T. 

TAKING  PRIVATE  PROPERTY  FOR  PUBLIC  USE— 1.  P.  L. 
1907  p.  22  %  ^  authorizes  the  Passaic  valley  sewerage  commis- 
sioners, a  corporation  created  to  construct  a  sewer  in  a  sewerage 
district  composed  of  many  municipalities,  to  construct  such 
sewer  under,  over,  along  or  across  any  street,  &c.,  in  such  way 
and  manner,  however,  as  not  necessarily  to  obstruct  or  impede 
travel.  In  constructing  the  sewer  by  a  tunnel  construction  a 
shaft  was  constructed  from  the  surface  of  the  ground  to  the  sewer 
for  the  removal  of  the  excavated  earth  and  admission  of  ma- 
terials, around  which  was  a  framework  and  fence  which  orig- 
inally partly  obstructed  the  sidewalk,  though  the  obstruction  on 
the  sidewalk  was  later  removed,  and  which  temporarily  entirely 
destroyed  an  abutting  owner's  access  to  the  roadway  of  the 
street. — Heldy  that  the  deprivation  of  his  accustomed  approach, 
and  the  annoyance  from  the  vibration  and  dust,  was  not  a  taking 
of  his  property  for  public  use  without  compensation,  since  the 
public  domain  and  public  property  is  subject  to  the  direction 
and  control  of  the  legislature,  which  may  authorize  what  would 
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TAKING    PRIVATE    PROPERTY    FOR    PUBLIC    USE— Con- 

tinned.                                                                                                page. 
otherwise  be  a  nuisance  in  the  street,  and  any  damage  caused  to 
an  individual  by  its  action  is  damnum  ahseque  injuria.    Pfeifeb 
t?.  Passaic,  &c..  Commissioners 169 

2. The  act  entitled  "An  act  for  the  protection  of  woodlands," 

approved  April  12th,  1909  (P.  L.  1909  p.  102),  violates  the  con- 
stitutional prohibition  against  taking  private  property  for  pub- 
lic use  without  compensation,  and  affords  no  support  for  an 
attempt  to  take  private  lands  without  compensation.  Vbeeland 
V.  Forest  Park  Reservation  Commission 349 

TAX  SALES— See  Redemption. 

TAX  TITLES— fifee  Sale  of  Land  for  Taxes. 

TELEGRAPH  COMPANIES— S^ee  Specific  Performance. 

TRADE  NAMES — 1.  Where  a  corporation  which  succeeded  a  part- 
nership of  the  same  name  claimed  the  right  to  use  the  name 
"Scientific  American,"  which  had  been  previously  owned  by  the 
partnership,  parol  evidence  that  the  transfer  of  the  partnership 
assets  to  the  corporation  included  the  right  to  the  use  of  such 
name  was  sufficient  to  sustain  a  finding  that  the  corporation 
owned  the  name,  in  the  absence  of  any  objection  thereto  or  in- 
sistence by  defendants  that  the  transfers  should  be  produced. 
MUNN  &  Co.  v.  Americana  Co 63 

2. Were  complainants,  engaged  in  the  issuance  of  a  periodical 

known  as  ''Scientific  American,"  authorized  defendants,  by  writ- 
ten contracts  for  a  consideration,  to  use  the  name  "Scientific 
American  Compiling  Department"  in  the  compiling  and  sale  of 
a  scientific  encyclopedia  called  the  "Americana."  before  such 
contracts  were  finally  determined  in  June.  1911,  defendants 
were  not  entitled  to  use  such  name  in  editions  of  the  work  put 
out  after  that  time,  excei)t  to  show  that  the  original  work  had 
been  compiled  in  connection  with  complainants*  bureau.     Id....     63 

3. Where    defendants'    right    to    use    the    words    "Scientific 

American"  in  connection  with  the  sale  of  subseiiueut  editions 
of  a  scientific  encyclopedia  terminated  in  June,  1911,  and  com- 
plainants showed  instances  of  loss  of  advertising  or  subscrip- 
tions as  a  result  of  dissatisfaction  with  the  encycIoi>edin,  and 
also  that  defendants'  further  use  of  the  name  was  calculated 
to  injure  complainants*  property,  and  would  probably  expose 
complainants  to  risk  or  liability,  injunction  was  the  proper 
remedy.     Id 63 

4. Where   defendant.*^,    in   compiling   a   scientific   encyclopedia, 

procured  the  right  from  complainants,  which  published  the 
"Scientific  American,"  to  put  out  the  encyclopedia  under  the 
name  "Scientific  American  Compiling  Department,"  defendants' 
right  to  use  the  name  depended  solely  on  contract,  so  that  on 
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the  termination  tliereof  defendants  were  not  entitled  to  longer 
use  the  name  in  connection  with  subsequent  editions  of  the 
work,  both  on  the  principle  of  estoppel,  and  on  the  theory  that 
to  longer  use  the  same  would  tend  to  mislead  the  public.    Id. . , .     63 

5. A  corporation,  in  assuming  a  name  in  which  to  carry  on 

its  business  of  publication,  has  no  right  to  adopt  a  name  which, 
prima  facie  without  explanation,  will  fairly  indicate  to  a  per- 
son dealing  with  it,  of  average  and  ordinary  intelligence,  that 
the  work  is  the  publication  of  another,  since  the  restriction  on 
the  selection  and  use  of  corporate  names  or  methods  of  busi- 
ness, tending  to  deceive  the  public,  are  independent  of  statutory 
restriction,  and  additional  thereto,  and  may  be  enforced  on  be- 
half of  persons  to  whom  the  use  of  the  name  would  occasion 
injury.     Id 63 

6. Were  a  contract  authorizing  defendants  to  use  the  words 

"Scientific  American"  in  connection  with  the  sale  of  a  scientific 
encyclopedia  finally  terminated  in  June,  1911,  the  fact  that 
complainants  delayed  filing  a  bill  to  enjoin  defendants*  continued 
use  of  the  name  until  December,  1911.  which  delay  was  due 
largely  to  time  required  to  procure  evidence,  was  insufficient  to 
charge  complainants  with  laches.     Id 63 

7. An    injunction    restraining    the    further    use    of    the    name 

"Scientific  American"  in  the  corporate  name  of  a  corporation, 
putting  out  a  scientific  encyclopedia,  which,  under  contract  with 
complainants,  had  previously  been  published  as  coming  from  com- 
plainants' compiling  department  under  the  name  "Scientific 
American  compiling  Department,"  would  not  l)e  denied  on  the 
ground  of  hardship,  where  the  hardship  or  injury  to  such  cor- 
poration from  the  discontinuance  of  the  name,  if  any,  would  be 
brought  about  by  its  acts  in  increasing  its  stock  and  taking  over 
the  assets  and  contracts  of  another  corporation,  which  had  pre- 
viously published  the  encyclopedia,  after  the  contracts  author- 
izing the  use  of  the  name  had  expired.     Id 63 

TRUSTS  AND  TRUSTEES— 1.  A  court  of  equity  has  jurisdic- 
tion to  compel  a  trustee  to  pay  funds  into  court  to  await  final 
disposition,  where  the  relationship  of  the  parties  is  that  of 
trustee  and  cestui  que  trust,  and  the  exercise  of  the  power  is 
*"  not  relaxed  because  the  trustee  has  misappropriated  the  fund. 
Bullock  r.  Anglkman 23 

^  2. Where    testatrix's   entire   estate   and    the   eJitire    beneficial 

interest  under  a  trust  had  become  vested  in  complainant,  the 
chancery  court  had  jurisdiction  to  terminate  the  trust  on  com- 
plainant's application.     Brooks  v.  Davis 118 

3. A   testator   having   made   his   will   containing   a    pecuniar}- 

legacy  to  a  niece,  afterwards  being  unwilling  that  the  same 
should  become  her  absolute  property,  but  desiring  that  she  should 
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have  the  income  derived  therefrom  for  life,  and  that  after  her 
death  the  same  should  become  the  property  of  other  three  named 
relatives  designated  by  him,  advised  her  that  if  she  did  not 
agree  to  make  a  will  bequeathing  such  pecuniary  legacy  to  said 
other  three  named  relatives,  he  would  add  a  codicil  to  his  will  or 
make  a  codicil  thereto  cutting  her  oflf,  and  she  promised  to  make 
her  will  bequeathing  said  legacy  accordingly,  which  so  satisfied 
him  that  he  allowed  his  will  to  remain  unaltered. — Heldy  that 
said  other  three  named  relatives,  upon  the  death  of  the  testator's 
niece  became  entitled  to  said  legacy  (she  having  died  five  days 
after  his  death),  which,  if  it  came  to  the  hands  of  her  executor 
— she  having  failed  to  make  her  will  in  accordance  with  her 
promise — would  be  held  by  him  under  a  trust  arising  ex  tnaie- 
ficiOf  and  her  executor  would  be  bound  to  pay  the  same  to  the 
other  three  named  beneficiaries.     Belknap  t\  Tillotson 271 

4. The  contract  is  to  be  governed  by  the  laws  of  this  state 

where  the  testator  resided,  and  not  by  the  laws  of  Massachu- 
setts where  the  niece  made  her  promise.     Id 271 

5. The  burden  of   proof  of  the  "exercise  of  good   faith  and 

reasonable  discretion,"  within  the  meaning  of  the  statute  with 
respect  to  a  trustee  in  continuing  investments  made  by  a  de- 
cedent in  his  lifetime  (P.  L.  1899  p.  236),  is  cast  upon  the 
trustee,  under  the  peculiar  facts  in  this  case.  Beam  v.  Pater- 
son  Safe  Deposit  and  Trust  Co 518 

6. In  a  suit  against  a  trustee  (a  trust  company)  for  an  ac- 
counting with  respect  to  losses  occasioned  to  a  trust  fund  in  the 
continuing  such  investments  made  by  a  testatrix  in  her  lifetime, 
and  where  it  appeared  that  the  trustee,  instead  of  insisting  upon 
cash,  accepted  from  the  executors  the  securities  in  question,  which 
then  were  considered  by  investors  generally  to  be  of  the  first 
quality,  and  about  a  year  after  the  beginning  of  the  trust  the 
market  values  of  such  securities  began  to  depreciate,  and  so 
continued  thereafter  to  depreciate,  until  the  commencement  of 
this  suit,  evidence  examined,  and  held  that  the  trustee  had  not 
sustained  the  burden  of  proof  cast  upon  it  by  the  statute  re- 
specting the  exercise  of  a  "reasonable  discretion,"  although 
there  is  no  lack  of  the  exercise  of  "good  faith."     Id 518 

7. There  are  probably  no  securities  in  which   people  invest 

their  money  which  can  be  said  to  be  safe  at  all  events  and  un- 
der all  circumstances.  There  is  always  some  element  of  chance 
which  time  may  develop.  When,  however,  a  security  comes 
within  the  region  of  doubt  it  is  the  part  of  prudence  and  dis- 
cretion to  eliminate  it  from  a  trust  fund  at  the  earliest  possible 
moment,  and  defendant  trustee  having  neglected   to  do  so,   in 

this  case,  is  liable  to  the  complainant  upon  this  ground.    Id 518 

See  Resulting  Trusts. 
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USURY — 1.  K.,  having  a  first  mortgage  on  defendants*  land  for 
$6,950,  which  defendants  claim  was  tainted  with  usury,  sur- 
rendered his  mortgage  for  $6,000  cash  and  a  second  mortgage 
for  $1,500,  permitting  defendants  to  place  a  first  mortgage  on 
the  property  for  $18,000. — Held,  that  such  second  mortgage  was 
based  on  a  new  consideration  and  was  not  affected  by  any 
usury  involved  in  the  first  transaction.     Blohm  v.  Hannan...   192 

2. A  mortgage  to  a  straw  mortgagee  without  consideration, 

but  delivered  by  the  mortgagor  to  her  own  agent  for  sale  for  an 
amount  less  than  the  secured  obligation,  was  usurious  as  to  a 
purchaser  for  such  lesser  amount  from  the  agent  without 
inquiry.     Riley  v.  Hopkinson 469 

3. By   purchasing   from   mortgagor's   agent   at   a   discount   a 

mortgage  executed  to  a  straw  mortgagee  without  consideration, 
without  making  inquiry  as  to  the  nature  of  the  transaction,  the 
purchaser  became  charged  with  knowledge  of  the  usury  in  the 
mortgage,  so  that  mortgagor  could  set  up  that  defence  in  a 
foreclosure  action  by  the  purchaser.     Id 469 

4. Credit  should  be  allowed  the  debtor  only  for  the  amount 

of  illegal  interest  paid  under  a  usurious  contract  and  not  for 
all  of  the  interest  paid.     Id 469 

J 

V. 

VENDOR  AND  VENDEE — 1.  Where,  in  a  suit  to  enforce  vendor's 
lien,  it  was  admitted  that  payment  of  the  purchase-money, 
though  recited  in  the  deed,  was  not  made  at  the, delivery  of 
the  deed,  the  burden  of  proving  payment  subsequent  thereto 
was  on  defendant.    Tonn  v,  Pibb 422 

2. Evidence,  in  a  suit  to  foreclose  vendor's  lien,  held  not  to 

show  that  the  vendee,  subsequent  to  the  delivery  of  the  deed, 
made  a  payment  to  the  vendor.     Id 422 

3. Where  an  attorney  representing  a  vendee  went  to  the  home 

of  the  vendor,  an  old  woman,  and  drafted  an  agreement  of  sale, 
the  agreement  providing  for  the  execution  by  the  Vendee  of  a 
mortgage  to  secure  the  purchase-money,  and  the  attorney  under- 
took to  represent  the  interests  of  the  vendor  in  securing  the 
mortgage,  he  should  have,  upon  the  execution  of  the  deed,  seen 
that  her  interests  were  protected,  and  that  the  mortgage  vas 
delivered.     Id,^ 422 

4. Taxes   accruing   after   a   contract   of  sale   but   before   the 

conveyance  of  the  land  must  be  paid  by  the  party  in  possession, 
in  the  absence  of  an  agreement  to  the  contrary.  Millvillb 
Aerie,  F.  O.  of  E.,  v,  Weatoerby 455 

46 
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5. Where  the  purchaser  of  land  went  into   possession  when 

the  contract  was  executed,  and  from  that  time  enjoyed  the 
rents  of  the  property,  the  payment  by  the  vendor  of  taxes'  ac- 
cruing after  the  purchaser  went  into  possession  and  before  ,con- 
veyance,  it  appearing  that  the  purchaser  had  refused  to  pay 
them,  is  not  voluntarj',  for  the  vendor  might  pay  them  to  pro- 
tect the  title,  and  charge  the  amount  so  paid  to  the  vendee,     /rf.,  455 

6. P.  L.  1903  p.  4^4  §  4^1  permitting  a  tenant  to  recover  the 

amount  of  taxes  paid  from  his  landlord,  does  not  modify  the 
rule  requiring  a  vendee  in  possession  under  a  contract  of  sale 
to  pay  the  taxes  accruing  during  that  period.     Id 455 

7. A  purchaser  under  a  valid  contract  becomes  the  equitable 

owner  of  the  land,  the  vendor  retaining  the  legal  title  simply  as 
trustee  and  as  security  for  the  unpaid  purchase-money,  and  as 
such  equitable  owner  the  purchaser  is  entitled  to  the  proceeds 
from  policies  of  insurance  on  the  property.     Id 455 

8. Where  the  purchaser  of  property,   subject  to  a  mortgage, 

entered  into  possession  before  conveyance,  the  contract  providing 
<that  the  purchaser  might  assume  a  mortgage  as  a  part  pay- 
ment, and  that,  in  case  it  or  any  amount  due  is  demanded  by  the 
mortgagee,  then  the  amount  of  the  mortgage  is  to  be  secured 
by  a  purohaFe-money  mortgage  from  the  purchaser  to  the  ven- 
dor, the  vendor  having  insured  the  property  and  paid  the  pre- 
miums because  the  mortgagee  threatened  to  foreclose  in  case  it 
was  not  done,  is  not  entitled  to  recover  the  amount  of  the  pre- 
miums from  the  purchaser,  it  appearing  that  the  insurance  was 
taken  out  for  the  vendor's  benefit,  and  that  the  purchaser  was 
given  no  option  as  to  whether  he  desired  it  or  not.     Id 455 

9. Where  the  complainant,  who  was  a  vendor  of  land,  sought 

to  compel  the  vendee  not  only  to  pay  taxes  which  accrued  after 
he  went  into  possession  and  before  the  contract  was  consum- 
mated, but  to  require  him  to  pay  insurance  premiums,  and  was 
successful  only  as  to  the  taxes,  costs  should  be  allowed  neither 
party.     Id 455 


w. 

WATER  COMPANIES— *Sfee  Municipal  Corporations. 

WILLS — 1.  Where  an  administratrix  with  the  will  annexed  has  no 
trust  to  perform  in  relation  to  real  property,  and  is  not  con- 
cerned in  the  devolution  thereof,  she  may  not  have  a  construc- 
tion of  the  will  as  to  devolution  of  testator's  real  estate. 
Shreve    v.    Wii.kins 18 

2. Testatrix  bequeathed  the  residue  of  her  estate  to  her  son, 

and  provided  that,  in  case  he  died  without  any  heir  or  heirs. 
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the  property  shoald  then  be  divided  among  certain  others. — Held, 
that  the  clause  could  not  be  construed  as  vesting  a  fee-simple 
absolute  in  the  son  on  bis  surviving  the  testatrix,  on  the  theory 
that  the  words  "die  without  heir  or  heirs"  referred  to  a  con- 
tingency of  the  son  dying  without  heirs  before  testatrix,  but 
that  the  provision  vested  in  the  son  a  fee  subject  to  be  divested 
on  the  happening  of  the  contingency  of  his  death  without  issue. 
Id 18 

3. The  words  "surviving  children'*  In  a  will  devising  the  rents 

of  real  estate  to  testator's  wife  for  life  and  then  to  his  "sur- 
viving children  forever,  of  whom  there  are  now  three,"  refers  to 
children  surviving  the  wife,  under  the  rule  that  where  a  gift  to 
survivors  is  preceded  by  a  particular  estate  for  life,  or  years, 
words  of  survivorship,  in  the  absence  of  anything  indicating  a 
contrary  intent,  refer  to  the  termination  of  the  particular 
estate.     Stevens  v.   Edson 105 

4. A  testator  devised  to  his  wife  the  use  of  his  dwelling-house 

and  lot  of  land  whereon  the  same  was  erected  and  directed, 
"that  in  case  said  house  shall  be  destroyed  by  fire,  wind  or 
otherwise  become  untenantable,  I  direct  my  executor  to  pay  to 
my  said  wife  thirty  dollars  ($30)  a  month  until  said  house  is 
rebuilt  or  put  in  tenantable  condition  and  occupied." — Held, 
that  she  is  under  the  obligations  of  a  life  tenant  and  may  not 
permit  the  premises  to  fall  into  a  state  of  non-repair  and  claim 
thirty  dollars  ($30)  per  month  until  the  repairs  shall  have  been 
made  by  the  executor,  and  that  it  is  not  his  duty,  but  hers,  to 
keep  the  premises  in  repair  and  to  pay  the  taxes.  Bakeb  v. 
Bakeb    150 

5. In  the  construction  of  the  words  "or  otherwise  become  un- 
tenantable" the  doctrine  ejusdem  generis  must  be  applied,  which 
is  to  the  effect  that  where  general  words  follow  particular  ones 
the  rule  is  to  construe  them  as  applicable  to  persons  ejusdem 
generis.     Id 15Q 

6. Where    a   statute   or   other   document    enumerates   several 

classes  of  persons  or  things,  and  immediately  following  and 
classed  with  such  enumeration  the  clause  then  embraces  other 
persons  or  things,  the  word  "other"  will  generally  be  read  as 
"other  such  like."  so  that  the  persons  or  things  therein  com- 
prised may  be  read  as  ejusdem  generis  and  not  with  a  quality 
peculiar  to  or  differing  from  those  specifically  enumerated. 
Id 150 

7. WTien   the   testator  used  the  words  "or  otherwise  become 

untenantable"  he  had  in  mind  the  destruction  of  the  building 
by  some  superior  force  or  iHs  major,  of  the  kind  that  fire  and 
wind  belong  to,  or  in  other  words,  destruction  of  the  buildings 
by  the  elemental  forces.    Id 150 
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8. The  executor,   under  a  will   giving  the  residue   from  the 

proceeds  of  sale  of  any  and  all  the  real  property  of  testatrix  to 
a  medical  college,  and  imposing  upon  him  the  duty  of  carrying 
out  and  performing  the  devises  of  the  will,  had  an  implied  power 
of  sale  to  enable  him  to  perform  such  duty.  Cooke  v.  Women's 
Medical  College  of  Pennsylvania 179 

9. A  will  devising  "the  residue  from  the  proceeds  of  sale  of 

any  and  all  my  real  property"  to  a  medical  college,  and  re- 
quiring the  executor  to  carry  out  and  perform  the  beneficiary 
devises  of  the  will,  was  not  objectionable  for  indefiniteness  or 
uncertainty.     Id 179 

10. Where  testatrix,  a  graduate  of  the  Women's  Medical  Col- 
lege of  Pennsylvania,  made  a  residuary  bequest  to  the  Women's 
Medical  College  of  Pennsylvania,  it  would  be  construed  as  re- 
ferring to  the  Women's  Medical  College  of  Pennsylvania.     Id . .  179 

11. A  gift  of  the  residue  of  an  estate  to  the  Women's  Medical 

College  of  Pennsylvania,  with  the  wish  that  the  donor's  nieces 
or  their  female  posterity,  if  worthy,  be  given  preference  in  the 
scholarship,  was  not  invalid  because  the  donor  did  not  point  out 
the  particular  beneficiary,  since  she  endowed  the  college  with 
express  or  implied  power  to  select  such  beneficiaries.     Id 179 

12. On   bill   by   an   executor   for   the   construction   of  a   will 

giving  the  residue  to  a  medical  college,  the  court,  on  construing 
the  will  in  favor  of  the  residuary  devisee,  was  authorised  to 
allow  costs  and  counsel  fees  to  each  of  the  parties  out  of  the 
residuary  fund  in  the  executor's  hands.     Id 179 

13. Language  of  a  will  directing  payment  of  $10,000  to  R. — 

Held  to  constitute  a  bequest  and  not  a  mere  directipn  to  pay  a 
debt.    Frost  v.  Blackwell 184 

14. Where    a    legacy    is    bequeathed    subject    to    a    condition 

precedent,  without  limitation  over,  such  a  performance  of  the 
condition  as  substantially  fulfills  the  intention  of  testatrix  is 
sufficient  to  entitle  the  legatee  to  take,  when  an  adequate  reason 
appears  for  lack  of  strict  performance.     Id 184 

15. Where  a  legacy  is  bequeathed  subject  to  a  condition  prece- 
dent, and  the  performance  of  the  condition  is  made  impossible 
by  the  act  of  testatrix,  the  bequest  is  absolute.    Id 184 

16. Under  the  statute  requiring  that  all   testaments  shall  be 

signed  by  the  testator,  which  signature  shall  be  made  or  the 
making  thereof  acknowledged  by  him,  and  the  writing  declared 
to  be  his  last  will,  in  the  presence  of  two  witnesses,  the  name 
in  the  caption  of  a  holographic  will,  commencing,  "I,  Cornelius 
or  Corniel  F.  Phelan     ♦     ♦     *     do  make,  publish  and  declare 
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this  my  last  will  and  testament,"  not  written  in  the  presence 
of  witnesses,  nor  acknowledged  before  them  to  be  his  signature, 
was  merely  designatio  peraomBy  not  amounting  to  a  signature, 
and  the  name  in  an  attestation  clause  riding,  "Signed  ♦  ♦  * 
and  declared  by  the  said  Cornelius  or  Corniel  F.  Phelan  to  be 
his  last  will  and  testament  in  the  presence  of  as  witnesses," 
would  not  be  sufficient  as  a  signature  to  the  will,  in  the  ab- 
sence of  an  intention  that  it  should  be  so;  the  word  "said" 
merely  identifying  the  person  named  as  the  one  above  mentioned. 
In  re  Phelan*8   Estate 316 

17. Evidence  on  appeal  from  a  decree  refusing  probate  of  a 

holographic  will,  held  insufficient  to  show  that  either  one  of  the 
written  names  in  or  under  the  instrument  was  acknowledged  by 
the  testator  as  his  signature.     Id 316 

18. Under  the  statute  declaring  that   the   testament  must  be 

signed,  but  not  expressly  requiring  it  to  be  subscribed,  the  name 
of  the  testator  by  himself  written  in  or  on  any  part  of  the 
testament,  in  the  presence  of  witnesses,  even  if  expressed  in 
the  third  person,  with  intent  thereby  to  make  that  name  his 
signature,  satisfies  the  statute.    Id 316 

19. The  name  of  the  testator,  written  in  the  attestation  clause, 

reading  as  follows:  "Signed  ♦  ♦  ♦  by  the  said  Cornelius 
or  Corniel  F.  Phelan  to  be  his  last  will  and  testament  in  the 
presence  of  as  witnesses,"  and  intended  by  testator  to  consti- 
tute the  signature  to  his  last  will,  as  required  by  law,  was  a 
signature  which  made  the  will  effective.     Id 316 

20. In  a  will  contest,  evidence  held  insufficient  to  show  that 

testatrix  was,  by  reason  of  the  near  approach  of  death,  unable 

to  make  a  will.     In  re  Dillon's  Will 322 

21. In  a  will  contest  in   which   it  was  shown   that  testatrix 

followed  the  wishes  of  her  deceased  husband,  evidence  held 
insufficient  to  show  that  her  attorney  unduly  influenced  her  in 
so  carrying  out  the  husband's  wishes.     Id 322 

22. If  a  testator  is  capable  of  recollecting  of  what  his  prop- 
erty consists  and  those  who  either  in  consequence  of  ties  of 
blood  or  friendship  should  be  the  objects  of  his  bounty,  and  has 
a  mind  sufficiently  sound  to  enable  him  to  know  and  to  under- 
stand what  disposition  he  wants  made  of  his  property  after  his 
death,  he  is  competent  to  make  a  will.  Id 322 

23. If  a  direction  in  the  will  as  to  the  disposition  of  the  pro- 
ceeds of  land  requires  its  sale,  it  is  equivalent  to  a  positive  di- 
rection to  sell,  so  that  the  land  is  deemed  personalty  from 
testator's  death  except  as  to  life  tenants.  Brown  v.  The  Fi- 
delity Trust  Co ; 323 
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24. Whether  a  directioD   in  a  will  to  sell  land  amounts  to  a 

conversion  of  the  land  into  personalty  is  a  question  of  in- 
tention, the  question  being  whether  testator  intended  absolutely 
that  the  land  be  converts  into  money  before  distribution.    Jd..  323 

25. A  will  gave   testator's  estate  to  his  widow  for  life,  with 

remainder  in  equal  shares  to  his  children,  living  at  his  death, 
and  provided  that  the  share  of  one  daughter  should  be.  at  least 
$2,000,  and  that  another  daughter's  share  should  be  invested 
and  the  interest  paid  her  for  life,  the  principal  to  go  to  her 
lawful  issue,  and  that  the  share  of  other  daughters  should  be 
held  for  life,  and  upon  their  death  without  issue  divided  equally 
between  the  brothers  and  sisters,  and  that  the  share  of  a  son 
should  be  invested  by  the  executor  and  the  interest  paid  to  him 
semi-annually  with  remainder  over  to  his  children.  It  em- 
powered the  executor  to  sell  the  realty  during  the  widow's  life- 
time, with  her  consent,  and  to  pay  the  interest  of  the  pro- 
ceeds to  her  for  life  and  after  her  death  to  sell  all  of  the  realty 
then  unsold.  A  codicil  gave  the  estate  after  the  widow's  death 
to  his  three  children  named  for  their  lives  and  the  life  of  the 
survivor,  and  after  the  death  of  the  survivor  to  testator's  heirs- 
at-law. — Held,  that  testator  intended  his  land  to  be  turned  into 
money  before  it  was  finally  distributed  to  the  remaindermen, 
so  that  it  should  be  considered  as  personalty  with  reference  to 
them.      Id 323 

26. A    provision    of    a    will    directing    the    remainder    of    the 

shares  given  to  testator's  children  for  life,  to  be  divided  among 
their  brothers  and  sisters  "or  the  lawful  issue  of  any  such 
brother  or  sister  who  may  have  died  since"  the  decease  of  tes- 
tator, gave  the  remainder  to  the  children  of  brothers  and  sisters 
deceased  at  the  time  of  distribution  in  place  of  their  parents. 
Id 323 

27. A   testator  after   he   had   subscribed   his  name   to   a   will, 

desired  to  insert  a  bequest :  an  interlineation  to  effectuate  that 
intent  was  made,  the  will  was  then  published,  and  the  signa- 
ture acknowledged  in  the  presence  of  the  witnesses,  who  there- 
upon subscribed  their  names  as  witnesses  in  the  presence  of  the 
testator. — Held,  that  the  will  with  the  interlineation  was  signed 
by  the  testator.    In  re  Will  of  George  S.  Bullivant 340 

28. A   testator  may   adopt   as   his   sign    his   own   sign-manual 

made  at  the  foot  of  his  will  before  its  completion.  His  acknowl- 
edgment makes  it  his  signature  to  the  will  as  it  stands.     /<2. . . .  340 

29. By   the    residuary    clause   of   her   will   the   testatrix   after 

giving  five-sixteenths  of  the  residue  to  her  son.  Archer  Giflford 
Plume,  and  five-sixteenths  thereof  to  his  daughter,  Mary  Jose- 
phine Lockwood,  gave  the  remaining  six-sixteenths  thereof  to 
trustees  upon  certain  trusts  therein  declared,  and  then  divided 
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this  trust  fund  into  three  parts,  and  disposed  of  two-thirds  of  said 
remaining  six-sixteenths  so  given  to  trustees  as  aforesaid  in 
manner  following:  "And  I  do  further  order  and  direct  that 
upon  my  said  grandson  John  I.  Plume  attaining  the  age  of 
twenty-one  years  the  said  trustees  or  the  survivor  of  them  shall 
pay  to  him  out  of  the  remaining  two-thirds  of  said  equal  un- 
divided six-sixteenths  parts  of  said  residue  of  my  estate  so  by 
them  held  in  trust  the  sum  of  $4,000,  but  if  my  said  grandson 
shall  not  live  to  that  age,  then  to  pay  the  whole  income  arising 
from  said  two-thirds  of  said  equal  undivided  six-sixteenths  parts 
of  said  residue  of  my  estate  to  my  said  son  Samuel  W.,  and 
upon  his  death  the  said  two-thirds,  or  if  the  same  shall  have 
been  sold,  the  proceeds  thereof,  to  convey  to  or  pay  to  my  three 
children  Mary  Josephine  Lockwood,  Sarah  Virginia  and  Archer 
Virginia  Plume,  the  same  to  be  held  or  equally  divided  between 
them  share  and  share  alike." — Held^  that  the  foregoing  quoted 
clause  created  a  remainder  in  testatrix's  said  three  children, 
Mary  Josephine  Ix)ckwood,  Sarah  Virginia  Tugman  and  Archer 
Gifford  Plume,  therein  named,  which  vested  upon  the  death  of 
the  testatrix,  and  that  the  fund  In  question  be  divided  into 
three  parts,  giving  to  Archer  Gifford  Plume,  the  representa- 
tives of  Mary  Josephine  I^ockwood,  and  the  representative  of 
Sarah  Virginia  Tugman,  each  one-third.     Keen  v.  Plume 526 

30. Evidence  on  the  probate  of  a  will  held  to  show  that  the 

will  was  properly  executed ;  that  the  testatrix  was  competent 
to  make  it,  and  that  she  executed  it  with  full  knowledge  of  its 
contents  and  with  an  appreciation  of  its  legal  effect.  In  re 
Eatley's   Will    591 

31. Evidence,  in  a  proceeding  for  the  probate  of  a  will,  held 

insufficient  to  show  that  its  execution  was  procured  by  undue 
influence.      Id 591 

32. The  relation  between  testatrix,  a  widow  of  about  fifty  years 

of  age,  suffering  from  a  fatal  illness,  and  her  sister,  the  bene- 
ficiary, with  whom  she  lived,  testatrix  being  free  to  visit  other 
relatives,  some  of  whom  were  at  enmity  with  the  beneficiary, 
who  nursed  and  ministered  to  her.  was  not  a  confidential  re- 
lation such  as  would,  with  other  slight  circumstances,  create  a 
presumption    of   undue    influence.      Id 591 

33. Where  testatrix's  sister,   with   whom   she  made  her  home, 

nursed  and  cared  for  her  during  her  illness,  while  her  daughter, 
who  was  married  and  resided  across  the  continent,  though 
affectionate,  was  lax,  if  not  indifferent,  about  writing,  the  tes- 
tatrix's will  leaving  her  property,  consisting  of  a  house  and  lot, 
to  the  sister  was  not  an  inofficious  testament.     Id 591 

34. A  will  cannot  be  held  invalid  simply  because  it  seems  un- 
just, though  that  would  be  a  formidable  circumstance  in  show- 
ing its  invalidity  for  some  other  reason.     Id 591 
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35. That  testatrix's  sister,  who  was  made  the  sole  beneficiary, 

did  not  telegraph  testatrix's  daughter  of  her  death  until  the 
next  day,  and  said  nothing  about  the  will,  which  was  not  offered 
for  probate  for  nearly  two  months,  was  not  sufficient  to  cast  the 
burden  of  proof  as  to  undue  influence  on  the  beneficiary,    [d. , ,  591 

36. Where  the  existence  of  a  confidential  relation  between  the 

testatrix  and  beneficiary  with  other  circumstances  raises  a  pre- 
sumption of  undue  influence,  the  denial  of  the  beneficiary,  if 
otherwise  credible  and  not  challenged  by  other  facts,  is  sufficient 
to  overcome  the  presumption.    Id 591 

37. Influence  upon  a  testatrix  arising  from  kindness,  love  and 

affectionate  devotion  do  not  constitute  undue  influence,  nor  are 
they  evidence  of  undue  influence,  or  even  a  suspicious  circum- 
stance, in  the  absence  of  positive  proof.     Id 591 

38.  -" The  burden  of  proving  undue  influence  upon  a  testatrix 

rests  upon  those  asserting  it,  and  mere  influence,  with  oppor- 
tunity and  motive  to  exert  it,  will  not  suffice,  but  it  must  ap- 
pear directly,  or  by  justifiable  inference,  that  the  influence  was 
exerted  and  operated  to  dominate  the  testatrix  and  cause  her  to 
make  a  will  she  would  not  otherwise  have  made.    Id-. 591 

39. Evidence,  in  a  will  contest,  held  sufficient  to  establish  tes- 
tamentary capacity  at  the  time  testator  signed  a  codicil.  In 
RE  Gahagan    eOl 

40. Where   a   codicil    bears   the   signature   of   the    testator,   a 

complete  attestation  clause,  and  the  signatures  thereto  of  two 
subscribing  witnesses,  there  is  a  presumption  of  due  execution. 
Id 601 

41. Publication  by  a  testator  acknowledging  and  signifying  his 

adoption  and  approval  of  the  declaration  of  one  present,  in  the 
presence  and  hearing  of  the  subscribing  witnesses,  to  the  effect 
that  the  instrument  about  to  be  executed  was  a  codicil  to  his 
will,  was  sufficient,  if  the  sense  of  the  declaration  was  con- 
veyed to  the  intelligence  of  the  witnesses.     Id 601 

42. Evidence  held  to  show  due   publication  of  a  codicil   to  a 

will  at  the  time  of  attestation.     Id 601 

43. •  By   a   testamentary    gift   of   residuar>'    real    and    personal 

estate,  in  mass,  to  the  testator's  wife  "for  her  sole  use  and 
benefit  for  and  during  her  lifetime"  the  beneficiary  takes  only 
a  life  interest  in  the  personalty,  and  this  is  so  even  though  the 
will  contains  no  gift  over  after  her  death.     Deats  v.  Zieoeneb.  605 
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44. The  language  of  the  will  in  question  in  this  cause  inter- 
preted to  indicate  the  intended  payment  of  a  debt  or  obligation, 

and  not  the  gift  of  a  legacy.     Frost  v,  Blackwell 625 

WORDS  AND  PHRASES. 

"Building"    563 

"Contingent  Remainder"   526 

"Die  without  heirs  or  heir** 18 

"Dwelling-house  and  its  appropriate  buildings" 353 

"For  her  sole  use,  and  benefit  for  and  during  her  lifetime" 605 

"Insolvency"   231 

"Joint"    240 

"Or  any  other  to  his  use" 40 

"Redeem"    404 

"Surviving  children"  105 

"Vested  Remainder"  526 

WRITS  OF  ASSISTANCE— The  rule  declared  with  respect  to  the 
issuing  of  writs  of  assistance  in  Barton  v.  Beatiy,  28  N.  J,  Eq. 
(I  Stew,)  4^2,  and  in  Board  of  Home  Mi$9iona  v.  DavU,  10  N, 
J.  Eq.  (4  Rohl.)  511  y  followed  in  this  suit.    Loomeb  i;.  Kueo- 
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